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<< 


William  N.  Habersham  ei  al.,  executors,  plaintiflFs  in  error, 
V8,  Augustus  P.  Wettkb,  guardian,  et  aZ.y  defendants  in 
error. 

[jACKflON,  J,,  did  not  preside  on  account  of  relationship  to  the  wards 
of  Wetter,  guardian,  within  the  fourth  degree  of  consanguinity.] 

1.  Where  the  issue  in  a  cause  on  trial  is  **  devim^t  tH  non"  and  the 
circuit  judge  refuses,  on  motion  of  the  propounders,  to  dismiss  three  of 
the  eoMcUors  with  their  caveAt,  out  of  the  case,  the  other  two  caveators 
not  being  included  in  such  motion,  the  overruling  of  the  same  is  not 
such  a  final  judgment  in  the  cause  as  that  a  writ  of  error  will  lie 
therefrom  to  this  court,  after  a  new  trial  has  been  applied  for  by 
the  propounders  and  granted. 

1L  Where  there  is  a  motion  for  new  trial,  and  also  a  motion  in  arrest  of 
Judgment,  both  made  by  the  same  party  and  pending  at  the  same 
time,  and  the  new  trial  is  granted,  there  is  no  longer  any  verdict  on 
which  to  base  a  judgment  to  be  arrested,  and  a  dismissal  of  the  mo- 
tton  hi  arrest  is  not  such  a  final  judgment  as  that  a  writ  of  error  will 
lie  therefrom  to  this  court. 
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8.  It  U  error  on  the  circuit  judge's  granting  a  new  trial,  to  permit  a 
judgment,  absolute  on  its  face,  to  be  entered  upon  the  verdict  be  has* 
set  aside.  If  the  purpose  be  merely  to  perfect  the  record  and  have 
the  judgment  stand  subject  to  result  of  the  new  trial,  or  of  a  writ  of 
error,  such  qualification  should  appear  on  the  face  of  the  judgment 
itself. 

Judgment.  New  trial.  Practice  in  the  Superior  Court- 
Practice  in  the  Supreme  Court.     August  Term,  1877. 

Keported  in  the  opinion. 

Jackson,  Lawton  &  Basinger  ;  Haktridoe  &  Chisholm  ; 
William  Grayson  Mann,  for  plaintiffs  in  error. 

R  £.  Lestkr  ;  T.  M.  Norwood  ;  N.  C.  Collier  ;  W.  W. 
Montgomery  ;  J.  R  Saussy  ;  R  H.  Clark  ;  O.  A.  Lochrane, 
for  defendants. 

HiLLYER,  Judge.* 

When  this  case  was  reached  in  its  order  for  argument, 
counsel  for  defendant  in  error  moved  to  dismiss  the  writ  of 
error,  on  the  ground  that  it  was  prematurely  brought, 
alleging  that  the  cause  was  yet  pending  in  the  court  below. 

It  appears  from  the  record,  that  Wm.  N.  Habersham  and 
Wux.  Hunter  propounded  in  the  court  of  ordinary  of  Chat- 
ham county,  a  paper  purporting  to  be  the  last  will  and  'tes- 
tament of  Mary  Telfair,  deceased,  and  in  their  petition 
naming  and  citing  various  persons  as  heirs  at  law,  but  t^^^ 
naming  the  children  of  Alberta  Wetter. 

A  caveat  was  filed  by  a  portion  of  those  cited,  to-^ri^  '• 
George  Noble  Jones  and  Alfred  Cuthbert.  Afterwards  -^^ 
the  first  of  November,  1875,  in  the  same  court,  Augusi^"*^^ 
P.  Wetter  filed  hie  petition,  asking  to  make  the  children   *>* 


•  Before  thfa  CMC  WM  called,  ft  WM  BodllM  to  ttie  governor  thiU  Judgft  J AOKTO 
diaqoalifled  from  presiding,  and  Hon.  Obobos  Hilltb*,  Jndge  of  the  soperior  courts  ^^ 
the  Atlanta  cirenlt,  was  designated  to  preside  in  hie  place,  onder  oar  11.  S2  i^  »i  ^ 
the  constitution  of  1877.  ^  ^'         ^'  * 
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said  Alberta  Wetter  parties  to  the  proceeding,  and  caveators 
to  said  will ;  and  the  court  granted  an  order  and  made  them 
parties  accordingly,  appointing  said  Augustus  P.  Wetter 
their  guardian  ad  litem.  A  separate  caveat  was  filed  by 
said  guardian  ad  litem.  The  case  was  heard  in  said  court 
of  ordinary,  and  the  will  put  to  record.  An  appeal  was 
had  to  the  superior  court  of  Chatham  county.  The  case 
came  on  to  be  heard  on  the  appeal  on  the  sixth  of  June, 
1S77. 

After  the  evidence  was  all  in,  counsel  for  the  propound- 
ers  moved  the  court  to  dismiss  the  caveat  of  said  Wetter, 
on  the  ground  that  it  appeared  by  his  petition,  and  by  all 
the  evidence  in  Lhe  case,  that  the  said  Wetter  children  were 
not  the  next  of  kin,  but  that  the  remaining  caveators  "wer^. 
The  court  overruled  the  motion.  The  trial  proceeded,  and 
there  was  a  verdict  in  terms  setting  out  and  finding  in  favor 
of  the  caveat,  of  said  Wetter  children,  and  against  the  caveat 
of  said  Jones  and  Cuthbert.  The  propounders  moved  for 
a  new  trial,  and  also  in  arrest  of  judgment.  Afterwards, 
upon  argument  had,  the  court  granted  a  new  trial  and  dis- 
missed the  motion  in  arrest  of  judgment.  In  ordering  the 
new  trial,  the  presiding  judge  incorporated  in  his  order  a 
provision  granting  leave  to  counsel  for  said  Wetter,  guar- 
dian ad  litemj  to  enter  up  judgment  on  the  verdict,  but 
directing  that  when  so  entered  up,  said  judgment  stand  su- 
perseded until  the  further  order  of  that  court. 

It  appears  in  the  record  that  afterwards,  on  the  same  day, 
a  judgment  in  due  form  was  written  out,  in  which  it  was 
adjudged  that  the  paper  propounded  as  the  last  will  and 
testament  of  Mary  Telfair,  is  not  her  last  will  and  testa- 
ment ;  and  concluding  with  directions  for  the  certifying  and 
enforcing  of  the  same  in  the  court  of  ordinary,  and  which 
judgment  is  unconditional  on  its  face,  and  signed  by  said 
judge. 

The  propounders  prosecute  this  writ  of  error,  seeking  a 
reversal  of  that  judgment,  and  also  assigning  error  upon  the 
refusal  of  the  court  to  dismiss  the  Wetters  out  of  the  case 
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on  motion  of  the  propounders,  as  above  recited,  and  in 
dismisBing  the  motion  in  arrest  of  judgment.  The  grounds 
are  variously  stated,  but  they  are  deducible  to  these. 

This  court  is  of  the  opinion  that  when  a  will  is  propounded, 
and  a  caveat  filed  against  the  probate  of  the  same  by  a  niim- 
ber  of  persons  as  owoeators,  whether  joining  in  the  same 
oan)eatj  or  proceeding  separately,  if  one  should  be  dismissed 
out  of  the  case,  the  cause  itself  would  not  thereby  be  termi- 
nated, and  such  order  of  dismissal  would  not  be  a  final  judg- 
ment, ending  the  case,  within  the  meaning  of  section  4250 
of  the  Code. 

It  has  been  held  by  this  court,  Staneil  vs.  Senofiy  S5th  Oa.j 
p.  102.,  that  where  one  of  several  caveators  died,  the  case 
did  not  thereby  abate,  but  that  the  executor  might  proceed, 
and  that  if  a  judgment  was  thereafter  rendered,  the  other 
caveators  continuing  as  parties,  that  the  probate  was  good. 
But,  however  this  may  be,  in  the  present  case  the  executors 
adopted  as  their  remedy  a  motion  for  new  trial,  and  obtained 
it.  For  the  purpose  of  the  questions  here  made,  there  is 
very  little  difference  between  the  motion  for  a  new  trial 
made  in  that  court,  and  a  bill  of  exceptions  prosecuted  in  this 
court.  In  each,  the  relief  sought  and  prayed  for  is  substan- 
tially the  same,  to-wit:  a  re-hearing,  and  when  the  new  trial 
was  granted  in  that  court,  the  cause  was  re-opened  in  its  en- 
tirety, and  with  all  the  questions  in  it  remaining  for  argument 
and  decision,  just  as  they  stood  before  the  trial,  according  to 
the  issues  made  by  the  record  and  pleadings  therein.  Amongst 
these  questions  was  the  one  whether  the  propounders  liave 
the  right,  upon  their  motion,  to  cause  the  cwoeat  of  the 
Wetters  to  be  dismissed  and  go  out  of  the  case.  If  the 
judge  erred  on  that  question,  the  presumption  of  law  is, 
that  when  it  is  made  before  him  again,  he  will  decide  it  cor- 
rectly. If  he  decided  it  correctly  then,  the  presumption  is 
that  he  will  so  hold  again.  But  when  he  does  decide  finally, 
it  will  be  \\m»  enough  for  any  party  aggrieved  to  complain 
of  his  decision. 


i 
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The  plaintiffs  in  error,  having  elected  to  proceed  by  mo- 
tion for  new  trial,  and  to  re-open  this  question,  along  with 
others  in  the  case,  before  that  court,  they  must  pursue  the 
remedy  there  to  a  finality  before  they  can  bring  the  same 
question  to  this  court. 

The  argument  by  illustration  is  often  unsatisfactory,  and 
rarely  conclusive,  but  it  sometimes  aids  in  the  application 
of  principle.     Take  the  case  of  a  suit  upon  an  unconditional 
contract  in  writing,  with  personal  service.     Say  that  the  de- 
fendant files  a  plea  purporting  to  contain  a  defense  on  oath, 
in  order  to  carry  the  case  to  a  jury.     The  plaintiff  demurs 
to  this  defense  as  not  sufficient  in  law  for  the  purpose,  and 
prays  immediate   judgment  by  the  court  without  a  jury. 
The  court  overrules  the  motion,  and  the  trial  proceeds,  and 
the  defendant  has  a  verdict.     Now  the  plaintiff  might  pros- 
ecute his  writ  of  error  at  once  to  this  court ;  or,  at  his  op- 
tion, he  can  move  for  a  new  trial  in  the  court  where  the 
verdict  was  rendered.     If  he  elects  to  pursue  the  latter 
course,  and  obtains  the  new  trial  for  which  he  prays,  is  it 
not  manifest  that  on  such  new  trial  he  may  make  the  same 
motion,  or  demur  to  the  defendant's  plea,  as  on  the  former 
trial  i  and  can  it  be  said,  that  after  obtaining  such  new  trial, 
and  the  case  still  pending  in  that  court,  with  this  same  ques- 
tion in  it,  that  he  can  prosecute  a  writ  to  reverse  the  error 
in  this  court  for  an  alleged  wrong  done  to  him  on  the  for- 
mer trial,  the  consequences  of  which  he  had  already  avoided 
by  obtaining  such  re-hearing! 

We  think,  too,  that  the  action  of  the  court  and  counsel, 
taken  in  the  motion  for  new  trial,  abrogated  the  motion  in 
arrest  of  judgment ;  that  when  the  new  trial  was  granted, 
there  was  properly  no  longer  any  verdict  on  which  to  found 
a  judgment  to  be  arrested.  In  the  light  of  the  entire  record, 
we  express  doubt  as  to  whether  the  judgment  entered  up 
on  the  verdict  was  a  final  judgment.  We  incline  to  think 
that  the  judge's  order  granting  the  new  trial,  and  the  quali- 
fication contained  in  the  same,  may  well  be  looked  to,  and 
the  whole  record  construed  together,  and  thus  it  would  pos- 
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sibly,  nay,  probably,  be  held  that  the  judgment  was  not 
final,  but  that  it  wa^  conditional  upon  the  ultimate  fate  of 
the  new  trial.  We  do  not  know,  however,  what  view  other 
courts  or  other  judges  less  conversant  with  the  circumstAuoes 
would  take  of  it ;  and  there  is  so  much  plausibility  in  the 
idea  that  said  judgment  being  absolute  on  its  face,  if  we 
dismiss  the  writ  of  error  as  to  this  last  ground,  in  which  the 
entering  up  of  that  judgment  is  complained  of,  it  might 
afBrm  that  judgment  unconditionally,  which  counsel  on  both 
sides  concede  would  be  contrary  to  justice,  and  contrary  to 
the  real  intention  of  the  court,  or  the  understanding  of  coun- 
sel at  the  time,  that  we  feel  constrained  to  retain  the  writ 
as  to  that  ground  only,  and  reverse  the  judgment  of  the 
court  below  with  explanation  or  qualification  as  contained 
in  this  opinion.  Judge  Tompkins  no  doubt  intended,  by 
allowing  that  judgment  to  be  entered,  merely  to  perfect  the 
record,  in  order  that  if  the  granting  of  the  new  trial  should 
not  stand  the  ultimate  tests  of  subsequent  proceedings  in 
that  court  or  this,  the  successful  parties  might  have  the  fruits 
of  success  without  the  necessity  of  taking  any  further  steps, 
or  invoking  any  further  action  in  that  court.  The  presump- 
tions of  law  in  favor  of  the  regularity  and  finality  of  judg- 
ments of  the  superior  courts  of  this  state  are  so  strong,  that  as 
tliis  judgment  is  unconditional  on  its  face,  we  think  it  best  to 
make  such  judgment  here  as  will  set  that  judgment  ajside 
amd  leave  th^  parties  to  their  rights,  according  to  the  ultimate 
fate  of  the  new  trial,  and  all  other  questions  rightfully  made 
or  to  be  made  in  the  case. 

We  express  no  opinion  as  to  any  other  questions  made  in 
the  record,  or  pending  between  the  parties,  than  those  set 
out  in  this  opinion ;  and  we  adjudge  that  the  writ  of  error 
be  dismissed  as  to  all  the  assignments  contained  therein,  ex- 
cept the  last,  namely,  the  one  which  complains  of  the  enter- 
ing of  said  before  described  judgment  on  the  verdict ;  and 
as  to  that  the  judgment  of  the  court  below  is  reversed. 
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John  W.  Carswell,  executor,  plaintiff  in  error,  vs.  Henry 
J.  Schley  et,  al.j  defendants  in  error. 

1.  Before  surrendering,  upon  a  petition  for  removal  into  the  federal 
court,  its  jurisdiction  over  a  pending  case,  the  state  court  must 
have  before  it  a  petition  which,  taken  in  connection  with  the  record, 
setA  out  all  the  facts  necessary  to  show  a  right  of  removal  on  the 
part  of  the  petitioner. 
%  Final  decision  by  the  superior  court  upon  the  sufficiency  of  the 

petition,  is  subject  to  review  by  the  supreme  court. 
3.  The  citizenship  of  a  defendant  is  not  indicated  with  due  certainty 
by  simply  describing  him  "of  said  county,"  meaning  the  county 
in  which  the  suit  is  pending.     Such  a  description  only  implies  a 
a  residence  which  subjects  him  to  suit,  and  is  consistent  with  citi- 
zenship in  another  state,  or  with  alienage. 
4*  Where  all  the  plaintiffs  have  the  citizenship  requisite  to  a  right  of 
removal,  any  one  of  them  substantially  interested  can  petition 
alone,  under  the  act  of  March  dd,  1875,  and  have  the  whole  suit 
transferred. 
5.  The  suit  being  by  husband  and  wife  to  recover  property  which  be- 
longed to  the  wife  when  the  marriage  took  place,  and  not  yet  re- 
duced to  possession,  the  husband,  (if  the  marriage  was  prior  to 
18M.)  is  concerned  to  assert  and  enforce  his  marital  rights.     He  isv 
a  substantial  party  plaintiff,  and  not  a  mere  nominal  party. 
$.  Where  discovery  is  waived,  the  bill  demurred  to  at  the  first  term 
the  demurrer  overruled  at  or  after  the  second  term,  and  that  judg- 
ment is  affirmed  by  the  supreme  court,  the  cause,  whether  the  de- 
fendant has  answered  or  not,  stands  for  trial  as  soon  as  the  remittitur 
is  entered  in  the  superior  court.    The  term  at  which  it  could  be 
first  tried,  is  the  term  at  which  the  remittitur  is  entered.     After 
that  term,  a  petition  for  removal,  under  the  act  of  March  8,  1875, 
comes  too  late. 

United  States  Courts.  Kemoval  of  causes.  Judgments. 
Practice  in  the  Supreme  Court.  Venue.  Pleadings.  Hus- 
band and  wife.  Parties.  Practice  in  the  Superior  Court. 
Before  Judge  Gibson.  Burke  Superior  Court.  ^  October 
Adjourned  Terra,  1876. 

Reported  in  the  opinion. 

A.  M.  BoDGEBs;  John  J.  Jones,  for  plaintiff  in  error. 

Hook  &  "Webb  ;  W.  W.  Montgomeby  ;  E.  F.  Lawson,  for 
defendants. 
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Bleckley,  Judge. 

To  May  term,  1874,  of  Burke  superior  court,  Schley  and 
wife  and  Miller  brought  their  bill  in  equity,  against  Care- 
well  as  executor  of  Miller,  the  deceased  father  of  Mrs.  Schley, 
and  of  Miller,  the  complainant.     Discovery  was  expressly 
waived.     The  matter  in  controversy  exceeded  five  hundred 
dollars,  exclusive  of  costs.     The  object  of  the  suit  was  to 
recover  certain  property,  and  the  hire  and  profits  thereof, 
claimed  by  Mrs.  Schley  and  her  brother  under  an  ante-nup- 
tial settlement  into  which  their  parents  entered,  in  1827,  in 
contemplation  of  marriage.     It  was  alleged  that  their  de- 
ceased father  continued  to  hold  the  property  after  their 
mother's  death,  and  until  his  own  death,  and  that  he  died  in 
possession  of  the  same,  or  chargeable  therewith,  etc.     At 
the  appearance  term,  tl^  defendant  demurred  to  the  bill  for 
the  want  of  equity,  and  for  other  reasons.     The  demurrer 
was  overruled  on  the  9th  of  March,  1875,  and  that  judgment 
was  affinned  in  the  supreme  court  on  the  12th  of  May,  1876. 
The  case  is  reported   in  bQth  Ga.^  101.     The  remittitur 
reached  Burke  superior  court  during  the  May  term,  1876, 
and  was  made  the  judgment  of  that  court  on  the  24:th  of 
May.     Subsequently,  in  the  same  tenn,  an  order  was  passed 
directing  that  an  answer  be  filed  sixty  days  before  the  next 
term,  and  that  the  cause  stand  for  trial  at  said  next  term. 
On  the  9th  of  August,  1876,  the  complainants  amended 
their  bill,  accommodating  its  tenor  more  exactly  to  the  view 
of  their  rights  expressed  by  the  supreme  court,  adding  spe- 
cific allegations  touching  hire,  etc.,  and  introducing  certain 
charges  as  to  the  conduct  of  the  executor  in  respect  to  a 
part  of  his  administration.     The  defendant's  answer  to  the 
bill  was  filed  on  the  12th  of  September,  1876.     The  fall 
term  of  Burke  superior  court  commenced  in  the  following 
October,  and  was  adjourned  over  to  November.     During 
the  sitting  of  the   court   in  November,  the  complainant, 
Scliley,  made  and  filed  his  petition  for  a  removal  of  the 
cause  into  the  circuit  court  of  the  United  States^  and  there- 
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with  filed  hie  bond,  with  good  and  sufficient  surety,  condi- 
tioned as  required  by  the  act  of  congress  of  March  3rd, 
1875.  The  court  accepted  the  petition  and  bond,  and  passed 
an  order  that  the  cause  be  removed.  The  defendant  ex- 
cepted ;  and  this  action  of  the  court  on  the  application  for 
removal  is  alleged  to  be  erroneous. 

1.  When  the  case  was  called  here  for  argument,  counsel 
for  Schley  moved  to  dismiss  the  writ  of  error  upon  the  ground 
that  whether  removal  was  effected  or  not,  was  a  question 
for  decision  by  the  circuit  court  of  the  United  States,  upon 
a  motion  to  remand,  and  that  this  court  could  not  entertain 
it  In  Amory  vs.  Amory,  lately  decided  by  the  supreme 
court  of  the  United  States,  (16  Albany  Law  Journal,  392,) 
the  right  of  the  state  court  to  look  into  the  petition  for  re- 
moval, and  compare  it  with  the  statute,  was  distinctly  a*ecog- 
nized.  Such  a  power  in  the  state  tribunal  must  exist  of 
necessity.  When  the  court  in  which  a  cause  is  pending  is 
called  on  to  yield  its  jurisdiction  on  statutory  conditions, 
said  to  appear  on  the  face  of  certain  documents  presented  to 
it,  it  must  inspect  the  documents  and  determine  whether  the 
conditions  appear  or  not.  How  else  is  it  to  know  whether 
to  retain  the  case  or  part  with  it?  whether  to  grant  the  ap- 
plication or  refuse  it?  whether  to  treat  the  case  as  still  pend- 
ing or  out  of  court  ?  If  a  court  is  to  know  the  situation  of 
its  own  business,  and  how  to  order  its  proceedings  in  refer- 
ence thereto,  it  cannot  decline  the  duty  of  deciding  whether 
a  given  case  is  a  part  of  its  business  or  not,  when  the  question 
is  properly  made  before  it.  The  scheme  of  removal  ordained 
by  the  act  of  congress,  is  open  and  public.  It  is  by  petition. 
It  contemplates  a  taking  with  leave,  and  not  furtively  by  a 
sort  of  statutory  larceny.  The  state  court  is  to  know  of  the 
proceedings  for  removal,  and  to  see  that  they  are  such  as 
the  act  prescribes.  When  they  conform  to  the  act,  the  court 
has  no  right  or  power  to  retain  the  case ;  and  when  they  fail 
to  confonn  in  any  essential  particular,  it  has  no  right  or 
power  to  send  the  case  away  or  order  it  removed.  Until 
there  i&  a  sufficient  petition  there  can  be  no  transfer ;  and 
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whether  or  not  the  petition,  reading  it  in  connection  with 
the  record,  is  sufficient,  can  and  ought  to  be  decided,  in  the 
first  instance,  by  the  court  whose  duty  it  is  to  accept  it. 
The  acceptance  or  rejection  of  the  petition  involves  a  de- 
cision upon  its  sufficiency. 

2.  The  supreme  court  of  this  state  is  a  court  for  the  trial 
and  correction  of  errors  from  the  superior  courts,  and  city 
courts.  Code,  §  5086.  "  Either  party,  in  any  civil  cause,  .  . 
in  the  superior  courts  of  this  state,  may  except  to  any  .  . 
judgment,  or  decision,  or  decree,  of  such  court,  or  of  the 
judge  thereof,  in  any  matter  heard  at  chambers."  /J.,  §4251. 
If  the  superior  court  could,  and  did,  make  a  decision  on 
the  petition  for  removal,  we  entertain  no  doubt  that  it  is 
subject  to  review  here,  on  writ  of  error.  We  do  not  know 
of  any%class  of  decisions  whicli  the  superior  court  has  power 
to  make,  that  cannot  be  reviewed  here.  In  exercising  the 
power  of  revision,  the  supreme  court  acta  solely  for  the 
purpose  of  guiding  the  superior  court  of  Burke  county,  as 
a  state  tribunal,  in  the  performance  of  its  functions.  The 
laws  of  the  United  States  are  the  laws  of  Georgia,  and  are 
to  be  administered  by  her  courts  no  less  faithfully  than  her 
own  local  enactments.  All  acts  of  congress  that  speak  con- 
stitutionally, should  be  obeyed  without  hesitation  ox  reluc- 
tance. Not  only  are  they  law  for  us,  but  they  are  a  part  of 
our  supreme  law,  and  must  be  respected  accordingly.  As 
ultimate  questions,  what  they  mean,  and  how  they  are  to 
be  administered,  are  for  decision  by  the  federal  judiciary ; 
but  this  does  not  relieve  the  state  tribunals  from  taking 
their  due  part  in  construction  and  administration.  Con- 
flicting constructions  need  not  be  anticipated.  On  the  con- 
trary, the  presumption  is,  that  statutes  which  are  common 
to  two  governments,  will  be  understood  by  the  tribunals  of 
both,  to  utter  the  same  voice.  The  motion  to  dismiss  the 
writ  of  error  is  overruled. 

3.  We  now  look  into  the  petition.  It  alleges  that  the 
complainants  in  the  bill  are  all  citizens  of  Texas;  but  it 
contains  no  express  averment  as  to  the  citizenship  of  Cars- 
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well,  the  defendant.  Neither  doea  the  bill  itself,  nor  any  other 
part  of  the  record.     In  the  prayer  of  the  bill  for  subpoena, 
he  is  described  as  "of  said  county  of  Burke."     In  the  pe- 
tition for  removal,  the  description  is  substantially  the  same. 
Such  terms  are  insufficient  to  ground  jurisdiction  upon, 
where  citizenship  is  a  requisite  condition.     See  Brown  V9. 
Keene,  8  Peters,  112,  and  the  cases  tlierein  cited.     Also, 
see  1  Brock.,  389.    As  reported  in  16  Albany  Law  Journal, 
392,  Chief  Justice  Waite,  speaking  for  the  supreme  court 
of  the  United  States,  says,  "the  right  of  removal  is  statu- 
tory.    Before  a  party  can  avail  himself  of  it,  he  must  show 
upon  the  record  that  his  is  a  case  which  comes  within  the 
provisions  of  the  statute.  His  petition  for  removal,  when  tiled, 
becomes  a  part  of  the  record  in  the  cause.     It  should  state 
facts  which,  taken  in  connection  with  such  as  already  ap- 
pear, entitle  him  to  the  transfer.     If  he  fails  in  this,  he  has 
not,  iu  law,  shown  to  the  court  that  it  cannot  '  proceed  fur- 
ther with  the  cause.'     Having  once  acquired  jurisdiction, 
the  court  may  proceed  until  it  is  judicially  informed  that 
its  power  over  the  cause  has  been  suspended."     The  peti- 
tion does  affirm  that  the  "  controversy  is  wholly  between 
citizens  of  different  states,  and  can  be  fully  determined  as 
between  them  by  the  circuit  court  of  the  United  States : " 
bnt  this  is  a  conclusion,  and    not  a  direct,  issuable  fact 
as  to  citizenship.     To  arrive  at  the  defendant's  citizenship 
from  this,  you  must  treat  it  as  involved  by  implication ;  but 
being  a  necessary  jurisdictional  fact,  it  should  appear  by 
e;cpre8s  averment,  and  not  be  left  to  be  inferred  argumenta- 
tively.     Why  was  the  citizenship  of  the  complainants  made 
known,  and  that  of  the  defendant  not  declared  ?    If  a  de- 
scription of  the  controversy  as  being  between  citizens  of 
different  states,  would  suffice  in  regard  to  the  defendant's 
citizenship,  why  would  it  not  do  so  in  regard  to  that  of  the 

complainants  also  ? 
4.  The  objection  that  the  petition  for  removal  was  by  one 

only  of  the  three  complainants  in  the  bill,  is  not  sustainable. 

The  act  of  congress  provides  for  one  among  several  qualified. 
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plaintiffs  petitioning  alone,  and  so  it  has  been  constmed  by 
some  of  the  courts  of  the  United  States. — ^Board  of  County 
Commissioners  vs,  Kansas  Pacific  Eailway  Company,  6th 
Central  Law  Journal,  102. 

5.  That  Schley,  the  petitioner,  is  substantially  interested 
in  the  matter  of  the  bill,  if  his  marriage  was  prior  to  1866, 
is  settled  by  a  previous  decision  of  this  court. — 67  Ga.y  412. 
We  cannot  ascertain  from  the  petition,  or  the  pleadings, 
when  he  was  married,  but  the  answer  seems  to  admit  that 
his  wife's  rights  had  vested  in  him  as  husband,  and  to  deny 
that  she  had  anv  substantial  interest  of  her  own  to  render 
her  a  necessary  party  to  the  bill.  At  all  events,  Schley  is 
ajsserting  an  interest  in  himself,  and  it  does  not  affirmatively 
appear  that  he  is  without  interest.  That  is  enough  on  that 
element  of  the  case. 

6.  We  think,  however,  that  the  petition,  besides  being  in- 
sufficient in  not  disclosing  the  citizenship  of  the  defendant, 
came  too  late.  Discovery  was  expressly  waived  in  the  bill, 
as  provided  for  in  section  3101  of  the  Code.  The  defendant 
was  not  bound  to  answer.  The  case  in  36  Oa.,  114,  is  no 
decision  to  the  contrary.  If  the  defendant  had  desired  to 
file  an  answer  as  pleading,  he  had  the  privilege  of  doing  so 
when  he  demurred,  (Code,  §4191,)  and  for  thirty  days  aiter 
the  first  term,  (/J.,  §4194,)  which  was  May  term,  1874.  He 
might,  also,  have  obtained  further  time  for  answering,  but 
this  he  did  not  do  until  after  the  cause  had  become  subject 
to  be  tried  without  an  answer.  Provision  is  made  for  com- 
pelling an  answer  where  discovery  is  sought,  but  not  where 
it  has  been  disclaimed. — Code,  §4208.  Section  4199  of  the 
Code  declares  that  "No  replication  shall  be  filed,  and  no 
order  setting  down  the  case  for  trial ;  but  the  parties  may 
commence  to  take  testimony  as  soon  as  the  bill  is  filed." 
Section  4206  declares  that  '^The  trial  term  of  all  equity 
causes  shall  be  the  second  term  after  service  has  been  per- 
fected on  all  the  parties."  Section  3627,  (construed  in 
54  Ga.y  361,)  declares  that  "  When  any  cause  shall  be  sent 
back  to  the  superior  court  by  the  supreme  court,  the  same 
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shall  be  in  order  for  trial  at  the  first  term  of  the  said  su- 
perior court  next  after  the  session  of  the  supreme  court." 
The  demurrer  to  the  bill  was  overruled  by  the  superior 
court  on  the  9th  of  March,  1875,  a  few  days  after  the  act  of 
congress  was  passed.  That  judgment  was  afiSrmed  in  the 
supreme  court  on  the  12th  of  May,  1876,  and  the  judgment 
of  aflSrmance  was  made  the  judgment  of  Burke  superior 
court  ac  its  May  term  of  that  year.  As  soon  as  that  was 
done,  the  bill  was  ripe  for  trial,  and  the  complainants  might, 
by  proving  their  case,  have  obtained  a  decree.  Had  they 
done  so,  there  would  have  been  neither  error  nor  irregu- 
larity in  the  proceeding.  The  term  at  which  the  cause  could 
fiirst  be  tried  had  been  reached,  and  that  was  the  term  at 
which  any  petition  for  removal,  under  the  act  of  March  3d, 
1875,  had  to  be  filed.  See  the  act  in  United  States  Statutes 
at  large,  p.  470.  Instead  of  trying  the  case  as  it  then  ex- 
isted, the  parties,  for  some  reason  satisfactory  to  themselves, 
allowed  the  term  to  go  over,  an  order  being  taken  for  a  trial 
at  the  next  term,  and  for  the  defendant,  in  the  meantime, 
to  answer.  The  complainants  then  amended  their  bill ;  but, 
while  all  this  prevented  the  case  from  being  tried  in  fact,  it 
did  not  change  the  term  at  which  it  could  have  been  first 
tried.  The  act  of  congress  fixes  upon  that  term  as  the  latest 
period  at  which  a  petition  for  removal  can  be  filed.  And 
there  is  good  reason  for  it.  Preparation  for  trial  involves 
expense.  Witnesses  are  to  attend  court  if  they  reside  within 
the  county.  If  a  party  means  to  change  his  forum,  until  the 
regular  trial  term  of  his  case  arrives  is  long  enough  for  him 
to  deliberate.  The  act  of  congress  looks  to  terms,  and  noth- 
ing else — ^not  to  such  incidental  and  contingent  matters  as 
continuances,  amendments,  and  the  like.  When  is  the  first 
term  for  trial }  At  what  term  could  a  trial  be  first  had  i 
That  is  the  sole  question,  and  our  law  enables  us  to  deter- 
mine it  with  absolute  certainty.  As  the  petition  was  de- 
layed till  October  term,  1876,  when  it  should  have  been  filed 
at  or  before  the  preceding  May  term,  the  superior  court 
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shoald  have  declined  to  accept  it,  and  should  have  refased 
the  order  of  removal. 

Throughout  this  opinion,  we  have  treated  the  case  as 
if  Carswell,  the  executor,  had  been  sole  defendant  from 
the  beginning.  When  the  cross  bill  was  dismissed,  the 
original  bill  stood  as  if  no  cross  bill  had  been  filed.  The 
great  fact  is,  that  so  soon  as  the  judgment  of  this  court  wa« 
entered  in  the  superior  court,  a  decree  could,  without  either 
error  or  irr^ularity,  have  been  rendered  for  the  complain- 
ants, if  they  had  then,  by  evidence,  established  the  aver- 
ments of  the  bill.  And  their  bill,  as  it  then  existed,  em- 
braced the  substance  of  the  whole  matter  in  dispute.  The 
petition  for  removal  concedes  that  since  the  demurrer  was 
finally  decided,  there  has  been  no  controversy  in  which  the 
co-defendants  of  Carswell  had,  or  have,  any  interest.  To 
prevent  a  confusion  which  would  be  distressing  to  courts, 
and  detrimental  to  parties,  variable  and  contingent  elements 
should  have  the  least  possible  influence  in  prolonging  the 
time  within  which  the  transfer  of  cases  mav  be  demanded. 
Where,  as  in  Georgia,  there  is  regular  system  in  fixing  the 
appearance  term  and  the  trial  term  of  cases,  by  general  law, 
and  not  by  special  or  particular  orders,  the  matter  will 
always  be  plain  so  long  as  the  system  is  kept  in  sight  and 
made  the  basis  of  decision.  But  to  disregard  the  system^ 
and  undertake  to  follow  each  case  through  the  accidental 
forms  that  it  may  assume  at  successive  periods,  would  be  to 
exchange  certainty  for  uncertainty.  Nothing  in  practice  is 
more  to  be  deprecated  than  the  adoption  of  a  doubtful 
standard  by  which  to  determine  the  boundary  line  between 
state  jurisdiction  and  federal  jurisdiction. 

Cited  for  plaintiff  in  error,  Dillon  on  Removal,  57,  58, 
59,  notes ;  Act  of  March  3, 1875 ;  Code,  §§  1754,  1774.  For 
defendant  in  error.  Southern  Law  Eeview,  July,  1876,  p. 
.S18;  19  Wall,  214,  223 ;  14  Howard,  23;  15  lb.  198;  16 
Peters,  97 ;  20  Wall.,  454. 

Judgment  reversed. 
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^KxjTAMiN  W.  Heard,  plaintiff  in  error,  vs,  Eu88ell  &  Pot- 

TEK  et  aL^  defendants  in  error. 

^*    Objection  made  to  the  appomtment  of  an  auditor,  with  interlocutory 
^ill  of  exceptions  filed  thereto  at  a  previous  term,  may  be  incorpo- 
rated and  renewed  in  a  motion  for  new  trial,  and  error  may  be  a8- 
^igned  thereon  for  refusing  to  grant  the  new  trial  because  the  appoint- 
ment of  the  auditor  was  illegal — ^thc  report  of  such  auditor  having 
t»ecn  admitted  in  evidence  to  the  jury. 
^'    A  bill  calling  agents  to  account  for  moneys  expended  in  the  purcha/^ 
of  two  thousand  bales  of  cotton,  and  the  repurchase  of  other  bales 
^rom  time  to  time,  for  future  delivery,  to  cover  losses  incurred  in 
tlic  first  purchase,  with  various  charges  for  cablegrams  and  telegrams, 
and  exchange  on  Liverpool,  is  a  bill  involving  matters  of  account, 
and  an  auditor  thereon  may  be  appinted  by  the  court,  without  con- 
dent  of  parties,  under  section  3189  of  the  Code — though  the  bill  in- 
volve also  other  questions  of  disobedience  of  instructions  and  of 
fraud. 
^.  When  the  report  of  the  auditor  is  filed  in  the  clerk's  office,  and  no  order 
is  passed  in  relation  thereto,  allowing  time  to  except  or  otherwise, 
the  party  complaining  may  except  in  vacation  before  the  trial  term 
of  the  case;  and  the  exceptions  of  law  should  then  be  ruled  upon  by 
the  court,  and  the  exceptions  of  fact  submitted  to  the  jury  to  be 
passed  upon  9eriatim.     It  is  error  to  try  the  case,  not  upon  the  ex- 
ceptions of  fact,  but  generally,  and  let  the  report  on  law,  as  well  as 
fact,  go  to  the  jury  as  evidence. 

4.  On  the  submission  of  the  case  to  the  auditor  under  section  3139  of 
the  Code,  it  is  competent  for  him  to  investigate  and  state  the  account 
between  the  parties,  to  hear  evidence  on  each  item,  to  allow  or  dis- 
allow the  same  on  law  or  fact,  so  far  as  may  be  necessary  to  state 
accurately  the  account — exceptions  to  his  view  of  the  law,  which 
may  include  or  exclude  any  item,  to  be  passed  upon  finally  by  the 
court,  and  exceptions  to  his  finding  on  the  facts,  which  may  exclude 
or  include  any  item,  to  be  passed  upon  finally  by  the  jury. 

5.  On  the  trial  before  the  jury  the  court  should  not  charge  them  that 
the  party  excepting  is  bound  by  the  auditor's  report.  The  statute 
makes  it  only  prima  facie  evidence. 

6  Where  the  complainant  waived  discovery,  and  yet  put  in  evidence 
portions  of  defendants'  answer,  the  court  was  right  to  allow  the  de- 
fendants to  read  in  evidence  the  balance  thereof. 

7.  Where  one  of  the  questions  made  in  the  case  was  the  imposition  of 
I  he  defendants  upon  the  complainant  in  beguiling  him  into  a  cotton 
speculation,  it  is  competent  to  show  that  he  was  not  a  tyro,  but  ex- 
perienced in  the  cotton  business  and  its  speculations. 

8.  Where  the  case  involved  the  employment  of  agents  in  Liverpool  by 
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the  agents  of  the  complainant  in  Georgia,  the  cotton  for  the 
complainant,  and  he  knew  this  all  the  time  it  was  going  on,  the 
letters  from  complainant  to  his  Georgia  agents  and  theirs  to  him,  and 
the  letters  of  the  foreign  agents  in  respect  to  the  whole  cotton  trans- 
actions dum  fervetopu^t  while  the  transactions  were  going  on,  are  ad- 
missible. They  furnish  the  best  evidence  of  the  history  of  the  case, 
and  open  it  most  fully  to  the  jury. 
9.  Whether  or  not  the  factors  had  the  right  to  sell  the  cotton  on  arri- 
val, or  as  "spots,"  turned  upon  the  contract  and  understanding 
of  the  parties,  to  be  gathered  from  the  evidence. 

10.  All  securities  placed  to  cover  margin  in  the  hands  of  the  agents, 
on  which  they  bona  fide  raised  money  to  reimburse  the  Liverpool 
purchasers,  constitute  a  (^nd  from  which  they  may  reimburse  them- 
selves, 

11.  Any  contract  made  by  the  agents,  and  ratified  by  the  principal 
when  reported  to  him,  is  binding  upon  him. 

12.  As  a  general  rule,  factors  have  a  lien  on  the  property  of  the  princi- 
pal in  their  possession  for  all  advances  made  for  them,  and  may  sell 
to  save  themselves  from  loss;  but,  whether  they  have  this  lien  or  not 
in  a  particular  case,  or  can  sell  at  a  particular  time,  may  depend  on 
contract,  and  if  there  be  such  a  contract,  it  will  govern. 

18.  An  agent  may  recover  from  his  principal  moneys  expended  in  the 
purchase  of  cotton  futures  for  him  at  his  instance  and  request,  under 
the  decision  of  this  court  in  4S  Ga.,  507. 

Equity.  Auditor.  Practice  in  the  Supreme  Court. 
Practice  in  the  Superior  Court.  Evidence.  Principal  and 
agent.  Contracts.  Factors.  Before  Judge  Gibson.  Rich- 
mond Superior  Court.     October  Term,  1876. 

This  case  was  a  bill  in  equity  filed  by  Heard  to  prevent 
Russell  &  Potter  from  selling  $35,000  of  securities  which 
he  had  deposited  with  them,  as  the  receipt  given  shows,  ''as 
margin  against  the  purchase  of  2,000  bales  of  cotton  in 
Liverpool."  Heard  claimed  that  his  orders  had  not  been 
obeyed,  and  that  fraud  had  been  practiced  on  him,  by  which 
a  large  portion  of  the  loss  had  resulted,  and  that  at  most  he 
was  not  liable  for  more  than  $23,570  loss,  and  that  also  a 
loss  of  $8,000  had  accrued  to  him  by  one  single  act  of  dis- 
obedience in  holding  cotton  when  tendered  instead  of  sell- 
ing when  tendered  as  ordered.    He  prayed  for  injunction, 
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relief,  etc.     Leech,  Harrison  ife  Forwood,  of  Liverpool,  were 
also  made  parties  defendant. 
The  principal  errors  complained  of  are  these : 

Tlie  appointment  of  f^n  auditor  in  a  case  where  an  ap- 
pointment was  nnanthorized  and  illegal,  the  action  of  such 
auditor,  the  allowance  of  his  report,  or  rather  the  overruling 
the  exceptions  thereto,  the  use  of  such  report  in  the  case, 
the  admission  of  illegal  evidence,  erroneous  charge,  and  re- 
fusals to  charge,  and  a  verdict  against  evidence,  etc.,  the 
verdict  being  for  over  $6,000  for  defendants.  The  entire 
transaction  in  Liverpool  occurred  in  1873,  the  margins  being 
deposited  as  follows  by  Heard : 

January  81.  1873,  in  stocks $10,000 

March  25,  1878,  in  stocks  and  bonds 10,000 

May  15,  1878,  in  stockB  and  bonds 10,000 

July  2,  1873,  in  stocks  and  b<»Ml8 5,000 

Tola] $35,000 

The  bill  made  the  following  all^2;ations,  to-wit:  That 
in  December,  1873,  he  (complainant)  had  received  from 
Bufisell  &  Potter  notice  that  certain  securities  of  par  value 
of  $35,000,  deposited  with  them,  would  be  sold  on  1st 
Tuesday  in  February,  1874,  and  proceeds  applied  (ac- 
cording to  said  notice),  after  deducting  expenses  of  sale, 
to  payment  of  losses  sustained  by  Leech,  Harrison  & 
Forwood  on  2,000  bales  of  cotton,  with  expenses  incurred 
by  Russell  <fe  Potter  as  his  (Heard's)  agents,  "  to  cover  which 
losses  said  securities  were  deposited  with  us ;''  that  if  said 
sale  is  had,  great  and  irreparable  loss  must  and  will  result  to 
complainant,  as  immediate  consequence  of  bad  faith  and 
fraudulent  conduct  of  Leech,  Harrison  &  Forwood,  and 
want  of  proper  obedience  to  instructions  on  part  of  Bussell 
&  Potter.  That  in  consequence  of  opinions  and  convictions 
expressed  to  him  by  Bussell  &  Potter  as  to  favorable  futures 
for  cotton  buyers,  who  might  buy  cotton  for  future  deliveiy, 
oomplainaxLt  was  induced  to  deposit  with  Bussell  &  Potter, 

January  31, 1873,  a  bonus  in  bonds  to  amount  of  $10,000, 
2 
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on  March  25,  1873,  $10,000  more,  and  on  May  15,  1873, 
$10,000  more,  each  successive  deposit  being  made  on  de- 
mand of  Kussell  &  Potter  at  the  instance  (as  they  said)  of 
"  our  Liverpool  friends,"  who  ha^  notified  them  that  com- 
plainant's margin  was  nearly  or  quite  exhausted ;  that  com- 
plainant knew  nothing  whatever  of  the  persons  Russell  & 
Potter  had  employed  to  represent  them  in  buying  and  sell- 
ing the  2,000  bales,  nor  does  he  know  (further  than  the 
reports  of  Russell  and  Potter  to  him,  enclosing  state- 
ments of  Leech,  Harrison  &  Forwood)  that  ever  a  single 
bale  was  purchased  on  his  account ;  that  Russell  &  Potter 
say  that  the  2,000  bales  were  purchased  on  his  account,  and 
that  Leech,  Harrison  &  Forwood  claimed  the  right  and 
privilege  to  sell  whenever  the  margin  should  be  exhausted, 
or  prove  not  suflScient  to  cover  all  loss ;  that  four  days  after 
last  deposit  of  $10,000,  viz:  May  19,  1873,  complainant 
wrote  to  Russell  &  Potter  to  have  his  cotton  held  as  long  as 
they  c6uld  upon  the  $30,000  bonus  deposited,  for  he  could 
and  would  put  up  no  more ;  that  May  20,  1873,  Russell  & 
Potter  replied  as  follows :  "  We  note  you  do  not  care  to  risk 
any  more  than  your  margin  on  the  2,000  bales  of  cotton  in 
Liverpool,  and  when  it  is  about  consumed,  in  case  the  market 
should  decline  further,  we  will  telegraph  you  and  be  gov- 
erned by  your  immediate  reply,  whether  to  sell,  or  hold 
longer  with  an  additional  deposit  of  margin.  As  we  have 
agreed,  your  cotton  shall  be  held  as  long  as  you  desire,  so 
long  as  we  are  secured  by  proper  margin,  and  in  any  event 
shall  not  be  sold  without  previous  consultation  with  you, 
and  giving  you  an  opportunity  of  holding,  if  you  wish,  by 
deposit  of  additional  margin  in  case  that  now  in  hand  should 
be  consumed." 

Again,  they  write  as  follows,  in  letter  dated  June  18, 

1873,  to-wit :  '*  But,  as  you  stated  in  a  recent  letter,  that  you 

did  not  care  to  lose  any  more  than  covered  by  y6ur  present 

.  marginal  deposit,  and,  as  at  present  prices,  the  value  of  the 

,  securities  deposited  is  even  now  about  consumed,  and  oar 

friends,  as  you  will  see  by  the  above  extract,  expect  us  to 
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keep  covered  against  further  losses,  and  the  time  rapidly  ap- 
proaches when  the  cotton  will  likely  be  tendered,  we  must 
ask  you  to  place  a  further  deposit  in  our  hands,  or  we  must 
be  ander  the  necessity  (much  against  our  wishes)  of  inform- 
ing our  friends  that  you  decline  to  deposit  any  further 
margin,  and  the  cotton  is  with  them  to  sell  at  their  discre- 
tion." 

Again,  on  the  4:th  of  July,  1873,  they  write  as  follows : 
**  Or,  thirdly,  if  you  prefer  this  course,  you  can  order  the 
cotton  for  July-August  delivery,  to  be  received  when  ten- 
dered, and  sold  as  spot  cotton.  And,  if  you  will  allow  us  to 
say  it,  we  think  this  is  the  best  course  for  you  to  pursue." 

Further  along  in  same  letter,  they  write  as  follows,  to- 
wit :  "  We  shall  ask  the  advice  of  our  friends  in  Liverpool 
to-night,  as  to  whether  it  will  not  be  cheaper  for  you  to  re- 
ceive the  cotton  than  to  transfer  at  3-16d.  difference.  If 
they  say  it  is  cheaper,  shall  we  instruct  them  to  receive  the 
cotton  when  tendered,  and  sell  as  received  ?  If  you  desire 
them  to  adopt  the  former  course,  we  \<^ill  understand  you  if 
you  telegrapli  us  thus — *  Telegraph  Liverpool  receive  and 
hold;  I  deposit  proper  margin.'  But  if  you  prefer  the 
latter  course,  whiv*h  we  advise,  we  will  understand  if  you 
telegraph  thus — 'Telegraph  Liverpool  receive  and  sell.' 
There  are  times  when  it  is  best  to  meet  the  loss  squarely 
and  have  done  with  it — when  it  is  cheaper  to  pay  at  onee 
in  dollars  what  seems  an  inevitable  loss,  and  save  in  peace 
of  mind  the  constant  care  and  vexation  of  spirit  that  the 
slow  weeks  bring."  That,  accordingly,  on  July  6,  1873, 
(the  next  day)  complainant  telegraphed  to  Kussell  &  Potter 
to  receive  and  sell  as  spot  cotton  (that  is,  cotton  on  the  spot 
and  actually  delivered),  which  dispatch  Kussell  &  Potter 
said  they  had  received,  and  had  *'  cabled  on  "  to  "  our  Liv- 
erpool friends ; "  that  after  he  had  distinctly  informed  Rus- 
sell &  Potter  that  he  was  unwilling  to,  and  would  not,  lose 
more  than  the  $30,000  bonus  up,  he  did,  on  July  2d,  1873, 
put  up  $5,000  more  to  meet  any  future  loss,  and  not  to  go 
to  any  back  loss,  if  there  was  any ;  that  thus,  after  being 
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notified  to  receive  and  sell  as  spot  cotton,  they  clamor  for 
more  margin,  giving  reasons  and  offering  inducements  to 
Heard  to  pnt  np  more,  and  when  he  puts  up  $5,000  more 
to  cover  loss  in  the  future,  he  is  told,  two  days  after,  that 
his  margin  is  gone,  and  unless  $5,000  or  $6,000  more  is  pnt 
up,  Russell  &  Potter  M-ill  notify  their  "  Liverpool  friends  " 
to  sell  to  save  themselves ;  that  complainant  has  been  in- 
formed by  Russell  &  Potter  that  2,000  bales  of  cotton  were 
purchased  for  him  for  future  delivery,  in  January  and  Feb- 
ruary, 1873 ;  that,  until  about  July  10th,  1873,  Russell  & 
Potter  claimed  to  be  complainant's  agents,  but  on  the  7th 
day  of  August,  1873,  they  wrote  to  him  that  they  had  been 
acting  merely  as  "inter-agents^"  that  complainant  further 
alleges  they  could  then  have  sold  and  saved  any  loss  more 
than  the  margin  up ;  that  good  faith  and  ordinary  diligence 
were  not  exercised  in  this :  that  complainant's  cotton  was 
worth,  at  market  price,  never  less  than  Sjd,  and  at  times  9d., 
and  yet  was  sold  by  defendants  at  8^.,  and  that  when  com- 
plainant, following  the  advice  of  Russell  &  Potter,  tele* 
graphed  them  to  receive  when  tendered  and  sell,  yet  they 
did  not  do  this,  although  they  had  agreed  to  follow  his  in- 
structions, but  held  the  cotton  that  had  been  tendered,  at 
great  expense,  and  sold  that  which  had  not  yet  been  ten. 
dered  at  a  heavy  loss,  amounting  to  at  least  $8,000 ;  that 
defendants  refuse  to  allow  complainant  to  examine  his  let- 
ters written  to  them ;  that,  although  Russell  &  Potter  claim 
that  the  cotton  was  sold  in  July,  yet  they  furnish  no  account 
until  October  23d,  1873,  and  then  an  imperfect  and  unsat- 
isfactory account  is  rendered,  not  giving  name  of  purchaser, 
etc.,  etc. ;  that,  without  any  authority  from  complainant, 

his  cotton  was  sold  in  July  at  $ ,  and  a  re-investment 

made  at  once,  at  $ ,  entailing  a  loss  of  $ ;  that 

complainant  instructed  Russell  &  Potter  to  receive  his  cot- 
ton as  tendered  and  sell  at  once,  but  that  instead  of  sdlinffy 
they  hdd  the  cotton,  whereby  a  loss  of  $8,000  occurred, 
which  should  not  be  put  against  his  collaterals,  as  it  wafi 
occasioned  by  disobedience  of  his  instructions ;  and  if  not 
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placed  against  bis  collaterak,  be  bad  plenty  of  bonus  up, 
and  tbe  sale  was  nnautborized  and  unnecessary,  and  tbe  loss 
tbereby  occasioned  sbould  not  fall  on  complainant ;  tbat, 
instead  of  complainant  owing  defendants,  tbey  are  indebted 
to  bira  in  tbe  sum  of  $5,000  +  $6,000  =  $11,000  of  collat- 
erals ;  tbat,  by  tbeir  own  admission,  Russell  and  Potter  bave 
only  paid  out  $23,000,  and  yet  are  trying  to  sell  $35,000  of 
collatends,  altbougb  Leech,  Harrison  &  Forwood  owe  com- 
plainant $7,000  or  $8,000 ;  tbat  Leecb,  Harrison  &  Forwood 
are  residents  of  Liverpool,  England,  and  to  allow  a  sale  of 
complainant^s  collaterals,  and  oblige  bim  to  seek  redress  in 
tbe  courts  of  a  foreign  power,  will  be  against  public  policy 
and  tbe  rights  of  our  own  citizens ;  tbat  said  Leecb,  Harri- 
son and  Forwood  are  not  represented  in  tliis  state  or  coun- 
try; tbat  such  sale  being  illegal  (for  aught  complainant 
knows.  Leech,  Harrison  &  Forwood  may  be  insolvent),  be 
(complainant)  is  without  adequate  remedy  at  law,  etc.,  etc. 
Prays  for  injunction  restraining  sale  of  securities  by  Russell 
&  Potter,  or  delivery  of  the  same  to  Leecb,  Harrison  & 
Forwood,  or  payment  to  Leech,  Harrisoi^  &  Forwood 
by  Russell  &  Potter  of  notes  the  latter  have  given 
on  account  of  complainant,  or  other  payments  to  them 
(Leech,  Harrison  &  Forwood)  of  any  moneys  on  said  ac- 
coont ;  also,  enjoining  Russell  &  Potter  from  negotiating 
or  disposing  of  said  securities.  Prayer  for  immedkte  in- 
junction  on  legal  grounds  stated.  Prayer  for  delivery  to 
complainant  of  $5,000  last  deposited,  and  payment  of  amount 
found  on  hearing  that  complainant  has  sustained  by  unskil- 
ful and  fraudulent  conduct  of  defendants,  and  for  general 
account.     Prayer  for  subpoena,  etc. 

Defendants  filed  their  answer,  in  which  they  make  the 
following  allegations : 

They  admit  giving  notice  of  the  sale,  but  deny  that  it 
will  cause  irreparable  loss ;  deny  all  wasteful  and  fraudulent 
conduct,  or  bad  faith,  or  want  of  strict  obedience  of  instruc- 
tions on  the  part  of  themselves,  or  of  Leech,  Harrison  & 
Forwood,  who,  they  admit  and  allege  were  their  agents  in 
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the  matter.  They  admit  having  conversations  Vith  Heard 
before  tliis  transaction,  January  31,  1873,  but  deny  having^ 
used  any  wrongful  means  to  induce  him  to  enter  into  the 
business.  They  allege  that  they  received  an  order  from 
Heard  to  buy  on  his  account  2,000  bales  of  cotton,  April 
and  May  delivery,  in  Liverpool,  at  9fd.,  and  cabled  to  Leech, 
Harrison  &  Forwood  to  buy  accordingly  for  Heard  (name 
not  mentioned  in  cablegram)  2,000  bales  cotton,  and  for 
themselves  500  bales.  Received  reply,  January  29,  1873, 
that  March-April  (not  April-May,  as  ordered)  deliveries  are 
lOd. ;  comnmnicated  this  to  Heard ;  the  same  day  cabled 
to  Leech,  Harrison  &  Forwood  to  buy  for  a  friend  2,000 
bales,  for  themselves  500  bales,  at  not  exceeding  lOd.,  May- 
June  delivery ;  that  Leech,  Harrison  &  Forwood,  February 
1st,  1873,  report  purchase  of  1,400  bales  of  cotton  at  lOd., 
and  200  at  9  15-1 6d.,  on  account  of  B.  W.  Heard,  and  on 
February  5  they  report  purchase  of  2,000  bales  at  from 
9  13-16d.  to  lOd.  for  account  of  Heard.  That  notice  of  this 
was  given  to  Heard  February  1, 1873,  although  report  in  full 
was  made  February  5, 1873.  That  market  declined,  and  they 
required  more  margin  of  Heard  ;  that  he  wrote  them  March 
15, 1873,  agreeing  to  put  additional  margin  required  ;  that 
March  20,  Heard  wrote  that  he  wanted  to  forfeit  the 
contract ;  that,  as  this  could  could  not  be  done,  on  March 
26  he  •put  up  $10,000.  (He  had  previously  put  up  $10,- 
000,  not  referred  to  in  answer.)  That  April  28,  1873, 
Heard  wrote  that  he  should  hold  until  last  of  summer  until 
a  better  price  prevailed ;  that  cotton  continued  to  decline, 
and  that  May  16  Heard  deposited  $10,000  more.  They 
admit  that  Heard  did  not  know  or  correspond  with  Leech, 
Harrison  &  Forwood,  but  allege  that  their  names  were 
furnished  to  him  and  his  communicated  to  them  (L.  H.  & 
F.)  January  29,  1873 ;  allege  again  that  Leech,  Harrison 
&  Forwood  are  their  (Russell  &  Potter's)  agents.  They 
allege  that,  although  Heard  didn't  know  that  any  cot- 
ton was  bought,  yet  that  he  was  kept  informed.  They 
admit  of  receiving  Heard's  letter  of  May  19th  and  their  re- 
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ply  of  May  20th,  1873.     [Letters  wherein  Heard  says  he 
will  lose  no  more  than  the  $30,000  up,  and  to  which  they 
reply,  admitting  receipt  of  this  notice,  but  saying  they  will 
not  sell  without  notifying  him.]     They  deny  that  the  §5,000 
margin,  deposited  July  2d,  1873,  was  put  up  against  future 
loss  only,  but  that  in  their  letter  of  July  4th,  1873,  they 
calle4  for  margin  to  cover  a  loss  already  accrued  in  exchang- 
ing, at  Heard's  request,  July-August  delivery  to  a  delivery  in 
September.     They  allege  that  Heard  notified  them  July  10, 
1873,  declining  to  put  up  more  margin,  and  that  they  cabled 
Leech,  Harrison  &  Forwood  that  this  was  so ;  "  protect  your- 
selves ;  we  have  $10,000  margin,  besides  the  £4,184  3s.  9d. 
already  remitted."     They  deny  that  Heard  lost  $8,000  by 
the  disobedience  of  instructions  on  the  part  of  Leech,  Har- 
rison &  Forwood,  when  (as  alleged  in  bill)  they  were  re- 
quired to  receive  when  tendered,  and  sell  as  spota.     They 
explain  their  failure  to  show  Heard  his  letters  because  it 
was  inexpedient. 

They  allege  that  Leech,  Harrison  &  Forwood's  account 
sales  are  correct  and  in  proper  form.  They  admit  that  they 
know  nothing  of  the  actual  transactions  of  Leech,  Harrison  & 
Forwood.  Deny  insolvency  of  Russell  &  Potter  or  of  Leech, 
Harrison  &  Forwood,  and  allege  insolvency  of  Heard.  They 
claim  that  Heard  owes  them,  as  their  agents,  $13,677.99,  in 
addition  to  $25,000  raised  on  his  securities  by  hypothecation, 
or  a  total  amount  of  $38,677.99,  for  which  amount,  less  the 
value  of  his  securities  (par  value,  $35,000,)  they  pray  judg- 
ment. They  claim  the  contract  was  legal  under  the  laws  of 
Georgia,  and  allege  that  before  the  filing  of  this  bill  these 
securities  were,  with  the  knowledge  of  Heard,  hypothecated, 
and  that  they  gave  the  long  notice  to  allow  him  time  to  re- 
deem theoL 

Subsequently  to  the  filing  of  the  bill  and  answer,  to-wit : 
at  April  term,  1875,  counsel  for  defendants  moved  for  the 
appointment  of  an  auditor,  which  motion  was  resisted  by 
counsel  for  Heard ;  but,  April  23,  1875,  the  judge  presid- 
ing passed  an  order  appointing  William  T.  Gould,  Esq.,  as 
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auditor.  At  once  counsel  for  Heard  duly  filed  his  excep- 
tions thereto,  which  were  certified  to  be  true,  and  are  as  fol- 
lows :  ^^  After  argument  on  behalf  of  the  objections,  the 
court,  without  examination  of  the  record,  but  relying  upon 
the  statement  of  counsel  for  the  defendants,  to  the  effect  that 
the  case  was  one  demanding  the  appointment  of  an  auditor, 
granted  an  order  appointing  an  auditor  in  the  case,  notavith- 
standing  counsel  for  plaintiff  said  he  made  no  question  upon 
the  accuracy  of  the  account,  or  its  footing  up,  but  was  at- 
tacking the  bona  Jldes  of  the  transaction,  and  objected  to 
the  appointment  and  refused  to  agree  upon  any  person  aa 
auditor,  to  which  ruling  and  decidon  counsel  for  complain- 
ant excepted  at  the  time,  and  hereby  excepts  and  prays  that 
the  same  may  be  certified  and  allowed  and  spread  upon  the 
minutes  of  the  court  in  terms  of  the  law — Hook  &  Webb, 
attorneys  for  complainant."  To  which  the  following  certifi- 
cate was  added,  on  same  day,  April  23, 1875 :  "  The  fore- 
going exceptions,  examined  by  me,  are  hereby  certified  to  be 
true  and  allowed ;  and  it  is  further  ordered  that  they  be 
spread  upon  the  minutes  in  terms  of  the  statute."  Signed 
by  the  presiding  judge. 

Counsel  for  complainant  claim  that  this  erroneous  appoint- 
ment of  an  auditor,  and  the  subsequent  action  taken  thereon, 
is  the  cause  of  the  adverse  verdict. 

When  the  auditor  held  his  session,  counsel  for  Heard,  the 
complainant,  filed  their  protest  is  writing  to  hig  acting,  on 
the  ground  that  this  was  no  case  of  complicated  accounts, 
but  that  the  issues  made  were  fraud,  illegality,  and  want  of 
due  diligence,  none  of  which  were  proper  issues  for  an  audi- 
tor to  try.  Also,  on  the  ground  that  the  order  appointing 
an  auditor  conferred  no  specific  powers,  and  is  too  general, 
(it  appointing  him  "with  all  the  authority  vested  by  law  in 
auditors,")  and  that  under  such  an  order  he  could  only  adjust 
complicated  accounts,  and  that  as  none  such  existed  he  had 
no  actual  power,  etc. 

Notwithstanding  this,  the  auditor  proceeded  to  act,  over- 
ruling said  protest,  but  embodying  it  in  his  report     Heard 
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did  not  testify  before  the  auditor,  his  counsel  believing  that 
the  auditor  had  do  right  to  hear  or  decide  issues  of  good  or 
bad  faith,  disobedience  or  obedience  of  instruction,  etc., 
made  by  the  bilL 

The  auditor,  after  hearing  the  evidence  submitted  before 
him,  made  a  report  In  this  report,  notwithstanding  the 
objection  made  and  protest  filed  against  his  passing  on  ques- 
tions other  than  those  of  account,  the  auditor  says,  after  set- 
ting out  some  circumstances  indicating  fraud :  '^  In  all  this 
I  see  no  sufficient  evidence  of  fraud  of  which  a  charge  should 
be  clearly  proved.'^  It  was  urged  tliat  this  remark  unques- 
tionably had  great  weight  with  the  jury — should  not  have 
been  made  at  all — and  is  in  direct  conflict  with  section 
2751  of  the  Code,  which  says  that  fraud  being  subtle,  slight 
circumstances  may  be  sufficient  to  carry  conviction  of  its 
existence.  The  auditor  also,  notwithstanding  said  objections 
and  protest,  reported  that  there  was  no  failure  to  obey  in- 
structions. 

Counsel  for  eomplainant  duly  excepted  to  this  report,  be- 
cause it  was  an  argument  and  not  a  report ;  because  there 
was  no  complication  of  accounts,  in  which  case  only  he  could 
have  reported ;  because  the  report  assumed  the  deposits  were 
for  purchase  of  cotton  for  future  delivery,  for  which  assump- 
tion there  was  no  evidence ;  because  it  was  not  accompanied 
by  any  brief  of  evidence ;  because  it  asserts  that  the  whole 
2,000  bales  were  in  fact  purchased  and  delivered,  which  by 
defendant's  witness  Forwood  (the  only  person  who  has  ac- 
tual knowledge  of  the  transaction  in  Liverpool,)  is  admitted 
to  be  untrue,  he  testifying,  in  answer  to  third  direct  inter- 
rogatory, says :  "  Only  200  bales, were  actually  received."  Ex- 
oeptions  were  also  taken  to  assumption  on  part  of  auditor  that 
the  $35,000  margin  was  exhausted  in  July  and  August,  187d> 
and  that  Leech,  Harrison  &  Forwood  sold  at  a  heavy  loss  to 
save  themselves,  when  there  is  no  evidence  to  prove  it,  and 
it  is  in  fact  untrue ;  because  the  auditor,  against  protests  and 
objections  of  Heard's  counsel,  passed  on  questions  of  bad 
faith  and  disobedience  of  instructions ;  because  the  auditor 
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assumes  that  failure  of  Leech,  Harrison  &  Forwood  to  an- 
nex to  their  answers  to  interrogatories  two  important  let- 
ters, one  in  which  Russell  &  Potter,  who  had  been  employed 
and  trusted  by  Heard,  wrote  to  Leech,  Harrison  &  Forwood 
that  they  had  acted  in  their  (Leech,  Harrison  &  Forwood's) 
best  interest,  and  the  other  of  similar  purport,  were  not,  nn- 
der  the  circumstances,  a  badge  of  fraud ;  because  the  audi- 
tor assumes  that  there  is  no  difference  between  the  instruc- 
tions given  by  Heard  to  Russell  &  Potter  (by  advice  of 
latter)  "  to  receive  when  tendered  and  sell  as  spots,"  and  the 
instructions  by  Russell  &  Potter,  thereon  given  to  Leech, 
Harrison  &  Forwood,  "  sell  cotton  account  Heard  fast  as 
tendered ;  do  your  best."  [The  first  instructions  were  to 
receive  as  tendered  and  sell  ajs  delivered.  The  one  trans- 
mitted was  to  sell  as  tendered  without  requiring  delivery.] 
Because  the  auditor  assumes  that  the  usual  rule  relating  to 
factors  giving  right  to  sell  when  margin  was  nearly  or  actu- 
ally exhausted,  applies,  and  that  such  was  this  case,  whereas 
there  is  no  proof  of  such  exhaustion  of  margin,  and  there 
was  a  special  agreement  on  part  of  Russell  &  Potter  with 
Heard,  admitted  in  their  letter  to  him,  dated  July  4, 1873, 
as  follows :  "  You  can  order  the  cotton  to  be  received  when 
tendered  and  sold  as  spot  cotton,  and  this  we  advise,"  etc., 
and  requiring  no  additional  margin,  and  yet  the  report  holds 
that  although  he  followed  this  advice,  the  cotton  was  sold 
at  heavy  loss,  because  he  did  not  put  up  additional  margin, 
etc.,  etc.,  etc. 

When  the  case  was  called  for  trial,  jury  empanneled,  etc., 
the  court  refused  to  hear  argument  on  these  exceptions,  and 
overruled  the  same,  and  this  is  complained  of. 

The  court  allowed  the  report,  without  amendment,  or 
erasure  to  be  read,  as  pleadings  and  as  evidence ;  and  this  is 
complained  of. 

The  evidence  was  voluminous,  and  is  omitted  as  unneces- 
sary to  an  understanding  of  the  decision. 

After  argument  by  counsel,  the  court  delivered  the  fol- 
lowing charge  to  the  jury : 
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"  Gentlemen — ^In  order  that  you  may  properly  discharge 
the  duties  incumbent  upon  you  to  find  a  verdict  according 
to  the  law  given  you  in  charge,  you  must  take  the  law  from 
the  court.  By  the  law,  it  is  the  duty  of  the  judge  presiding 
to  give  the  law  to  the  jury,  and  the  jury  must  be  governed 
by  it,  whether  it  is  correct  law  or  not  that  I  give  you,  it  is 
for  another  court  to  say ;  you  are  bound  by  it.  And,  first, 
you  must  ascertain  who  are  the  parties  to  this  case  and  the 
relation  they  bear  to  each  other.  I  don't  mean  the  par- 
ties mentioned  in  the  bill,  whether  Heard  or  Russell  & 
Potter  are  parties,  but  I  mean  the  true  position  of  the  par- 
ties to  each  other.  Then  the  next  thing  is,  what  was  the 
contract  ?  If  you  find  by  the  evidence  that  this  was  a  con- 
tract made  by  the  plaintiff  with  the  respondents,  Russell  & 
Potter,  to  have  purchased  for  him  in  Liverpool  2,000  bales  of 
cotton,  and  that  the  cotton  was  to  be  purchased  and  received 
by  those  parties  over  there,  then,  if  they  disclosed  his  name, 
and  he  adopted  that  person  as  his  agent  there  to  purchase, 
then  it  was  a  transaction  made  through  Russell  &  Potter 
with  the  persons  in  Liverpool,  and  that  would  make  the 
parties  in  this  suit  complainant;  and  Leech,  Harrison  & 
Forwood,  Russell  &  Potter  being  the  agents  for  both  parties. 
And  now  you  are  to  determine  that  from  the  evidence  in 
the  case,  the  contract,  receipts,  and  all  subsequent  action  of 
the  parties,  and  thus  determine  what  kind  of  a  contract  that 
was,  and  the  relations  the  parties  sustain  to  each  other.  I 
will  repeat :  if  you  find  this  was  a  contract  made  for  the 
complainant  with  the  parties  in  Liverpool  through  Russell 
&  Potter,  and  that  Heard  recognized  them,  then  Leach,  Har- 
rison &  Forwood  are  the  real  parties  with  complainant,  and 
Russell  &  Potter  are  not  liable  for  the  acts  of  the  Liverpool 
persons;  but  if  Russell  <fe  Potter  agree  to  purchase  this 
cotton  for  Heard  at  $5  per  bale,  they  are  principals,  and 
the  parties  over  there  were  only  their  agents  in  Liverpool. 
Now,  if  Leech,  Harrison  &  Forwood  and  Heard  are  the 
principals,  then  the  agents  here,  Russell  &  Potter,  are  only 
responsible  to  Heard  to  do  as  they  were  directed,  and  obey 
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his  instructions,  and  if  they  failed  to  do  this,  they  are  liable 
for  whatever  damages  Heard  may  have  sustained  thereby ; 
but  for  the  failure  of  the  Liverpool  house  to  obey  these  in- 
struction^ they  (Leech,  Harrison  &  Forwood)  are  responsi- 
ble, and  not  these  defendants.  Now,  all  this  is  on  the  idea 
that  this  was  a  legal  contract  that  could  be  enforced.  There 
has  hardly  ever  been  a  gold,  or  silver,  or  paper  dollar  but 
that  somebody  has  tried  to  counterfeit  it ;  sometimes  the 
difference  between  the  gepuine  and  the  counterfeit  is  so  close 
that  a  person  has  to  be  an  expert  to  detect  it.  I  have  been 
often  imposed  upon  myself.  I  mean  by  this  to  say,  that 
there  are  genuine  contracts  for  future  delivery.  The  ne- 
cessities and  wants  of  the  commercial  world  require  them. 
If,  for  instance,  a  capitalist  wants  to  make  a  contract  to  sell 
a  million  dollars  of  goods.  He  sets  down:  my  capital  in  these 
mills  is  $500,000.  Now  he  can  estimate  the  expenses  of  the 
raw  material.  He  then  goes  to  a  responsible  house  and  can 
make  a  contract  with  the  party  to  deliver  him  in  May,  June, 
July,  August,  September,  or  October  2,000  bales,  or  10,000 
aides  of  leather,  etc.  "  How  much  is  it  ? "  he  asks.  "  Ten- 
cents  a  pound."  Then  )ig  can  make  a  calculation  and  con^ 
tract  with  the  buyer.  This  is  an  honest  contract  for  future 
delivery,  and  is  recognized  by  the  laws  of  Great  Britain,  or 
any  other  country.  But  now  comes  in  this  counterfeit — 
tliis  imitation.  The  decision  of  Parker  was  good  in  the  case 
of  a  genuine  transaction,  which  is  fair  and  legal.  In  comes 
a  fellow  who  wants  to  make  a  contract  for  future  delivery, 
saying :  '^  I'll  make  a  spec  on  this  business."  His  business 
is  not  legitimate.  He  is  the  counterfeit  of  the  honest  dealer 
or  contractor.  He  is  a  disorganizer  of  trade.  He  interferes 
with  the  natural  laws  of  trade.  He  injures  the  interest  of 
every  honest  workingman  in  the  country.  Their  interests  are 
disorganized  by  this  class.  He  clogs  the  whole  system  of  hon- 
est labor  and  capital.  It  is  gotten  up  by  brokers,  sharpers 
and  blacklegs  to  speculate  on  something  they  have  not,  or 
don't  expect  to  -have.  But  it  sometimes  is  said  that  the 
business  is  governed  by  rules.    So  is  "  seven-up  "  governed 
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by  mles.  A  jack  can  take  a  ten,  a  king  a  qneen,  and  an  ace 
can  take  a  king.  It  has  been  called  disreputable ;  there  are 
marked  cards;  some  fellows  can  deal  a  trump  whenever 
they  want  to.  So  has  "  draw-poker"  rules,  like  as  gambling 
in  futures  has  rules.  They  say  this  future  business  is  fair. 
So  is  '^  seTen-up  "  if  a  fellow  deals  fair  hands.  I  think  the 
paste-board  gambling  is  the  best  of  the  two.  In  *'  futures," 
a  man  gets  up  his  $5,000  or  $10,000,  or  more,  and  when  it 
is  gone  he  is  led  along  to  put  up  more  to  ^*  to  keep  his  mar- 
gin good."  When  he  can  go  no  further,  he  can  be  closed 
out.  In  paste-board  gambling,  it  only  takes  the  pile  a 
man  has  up;  but  in  this  future  gambling,  they  keep  calling 
on  their  victim  to  "keep  up  his  margin,"  until  he  is  squeezed 
as  dry  as  a  lemon.  Often  young  men — clerks,  who  get  $50 
a  month — ^put  $25  in  futures  because  they  can  buy  five  bales 
of  cotton.  Probably  he  keeps  the  boarding  house  keeper 
out  of  what  he  owes ;  the  boarding  house  keeper  is  thereby 
embarrassed.  The  next  month  he  has  to  put  up  $25  "  to 
keep  up  his  margin."  Again  his  board  is  not  paid,  and  soon 
he  gets  to  taking  money  out  of  his  employer's  drawer,  and 
yet  this  kind  of  gambling  is  called  legitimate  and  proper. 
I  say  it  is  more  pernicious  than  paste-board  gambling. 
Hence  I  thought  that,  as  judge  of  this  circuit,  whenever  this 
sort  of  gambling — ^this  Wall  street  gambling — was  devel- 
oped in  a  case  brought  before  me,  I  would  set  my  face 
against  it.  If  this  was  a  transaction  of  this  sort,  in  which 
there  was  to  be  no  delivery  of  cotton,  I  charge  you  that  it 
is  against  the  policy  of  the  law  of  every  country  that  ex- 
pects and  wants  a  man  to  work  honestly  for  a  living.  If 
that  is  not  the  nature  of  this  contract,  what  is  its  nature  ? 
There  was  a  case  tried  here  once  before — I  needn't  name 
the  parties.  It  is  unfortunate  that  all  the  courts  are  human 
nature,  more  or  lees  liable  to  be  influenced  by  the  consid- 
eration of  the  parties  in  the  case.  It  is  unfortunately  the 
case.  The  supreme  court  decided  that  the  parties  who 
acted  as  agent  for  this  party,  and  had  expended  money  for 
him  in  business,  were  entitled  to  all  the  money  they  had 
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expended  for  him  in  that  trade.     For  instance,  if  Russell 
&  Potter   received  $25,000  or  $30,000  of  Heard's   mon- 
ey, and  have  transmitted  that   money  in  accordance  with 
Heard's  knowledge,    direction    and   instruction,  or  subse- 
quent ratification,  he  cannot  recover.     That  is  what  they 
decided  in  the  Hewitt   case,   and  this   case  is    all    fours 
with  that.     If  they  have  appropriated  $35,000  in  gambling 
in    Liverpool,    or    anywhere   else,    with    Heard's    knowl- 
edge or  consent,  if  he  subsequently  recognized  it,  he  cannot 
recover  any  money  back.     If  they  hypothecated  the  bonds 
of  Heard  in  this  sort  of  a  transaction  prior  to  the  commence- 
ment of  this  suit,  then  he  is  not  entitled  to  recover  one  cent 
back.     Well,  how  about  this  claim  in  set-off  of  some  $6,000 
found  against  Heard  by  auditor's  report  ?    To  enable  them 
to  recover,  they  must  show  that  the  money  was  paid  out 
at  the  request  of  Heard.     If  this  is  that  class  of  contracts, 
if  they  paid  it  out  without  the  direction  of  Heard,  or  he  has 
not  ratified  it  since,  they  are  not  entitled  to  recover  it  back. 
To  enable  them  to  recover,  they  must  have  paid  the  money 
out  at  Heard's  direction,  instruction,  or  subsequent  ratifica- 
tion.    To  find  the  balance  against  Heard  depends  on  two 
things — that  the  contract  was  legitimate,  and,  if  a  legitimate 
contract,  there  had  been  no  fraudulent  practice,  or  disobe- 
dience of  instructions.     If  you  find  it  was  a  legitimate  con- 
tract, and  there  was  no  fraud,  then  they  are  entitled  to  re- 
cover every  dollar  of  it,  and  interest.     I  have  now  given 
you  what  I  consider  the  law  applicable  to  the  case,  and  you 
are  to  apply  it  to  the  facts.     I  don't  understand  the  mean- 
ing of  the  word  "  margin,"  as  now  used.     It  used  to  be  con- 
sidered to  be  the  margin  or  difference  in  price  on  articles 
between  two  places,  Augusta  and  Savannah,  New  York, 
etc.     That  is  a  legitimate  margin.     A  man  found  that  an 
article  was  higher  in  one  place  than  in  another,  and  he  would 
buy  and  ship  to  the  place  where  it  was  highest,  and  the  dif- 
ference between  price  paid,  and  expenses  added,  and  the 
price  for  which  'twas  sold,  was  the  margin.     If  by  term, 
margin  is  meant  the  difference  between  the  price  paid  and 
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the  market  price  at  the  day,  then  I  can  nnderstand  it.  But 
this  agency  to  buy  and  sell  cotton  at  9d.  and  lOd.,  when  there 
is  no  cotton  in  hand,  and  the  seller  must  buy  to  fill  his 
order,  and  may  deliver  at  his  option  within  periods  stated, 
is  a  speculation  on  chance,  and  money  put  up  to  meet  the 
chances  in  the  price  of  the  market  is  a  margin  I  don't  un- 
derstand, and  the  law  don't  recognize  in  these  transactions. 
It  always  seems  a  one-sided,  jug-handled  sort  of  business. 
It's  always  more  margin,  more  bonus.  It  is  to  the  interest 
of  the  state  and  the  people  of  Georgia  to  prevent  all  this 
kind  of  Wall  street  gambling. 

After  the  charge  the  jury  retired,  found  and  returned  the 
following  verdict :  We,  the  jury,  find  for  the  defendants  the 
amount  of  $6,753.83,  with  interest  from  September  28th, 
1875/' 

Complainant  duly  moved  for  a  new  trial,  on  the  following 
grounds,  in  brief : 

1.  Because  of  the  appointment  of  the  auditor. 

2.  Because  the  auditor  passed  upon  questions  of  fraud, 
misdirection,  disobedience  of  instructions  and  bad  faith, 
against  objection  and  protest. 

3.  Because  the  court  refused,  on  the  trial,  to  allow  com- 
plainant's counsel  to  be  heard  on  the  exceptions  to  auditor's 
report,  although  it  was  shown  that  the  auditor  passed  on 
questions  of  fraud  and  other  issuQs  besides  accounts. 

4.  Because  the  court  allowed  the  report  to  be  received  as 
pleadings  and  as  evidence. 

5.  Because  the  court  overruled  the  exceptions  (hereinbe- 
fore stated)  to  the  report. 

6.  Because  the  court  allowed  defendants  to  use  as  evi- 
dence their  entire  answer,  because  complainant  had  used 
those  portions,  admitting  that  Jjcech,  Harrison  &  Forwood 
were  their  agents. 

7.  Because,  against  objections  of  complainant's  counsel, 
the  court  requird  Heard  to  answer  whether  or  not  he  had 
engaged  in  similar  transactions  before,  and  successfully,  his 
answer  being  in  the  affirmative. 
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8.  Because  the  court  overruled  the  objections  of  com- 
plainant's counsel  to  the  admission  of  letters  written  by 
Russell  &  Potter  to  Leech,  Harrison  &  Forwood,  and  from 
Leech,  Harrison  &  Forwood  to  Russell  &  Potter,  and  from 
Russell  &  Potter  to  Heard ;  and  also  erred  in  refusing  to 
rule  out  four  of  them  that  had  been  read  (dated  May  21, 
June  6,  July  3  and  July  24),  on  motion  of  complainant's 
counsel.  These  letters  were  written — many  of  them — after 
Heard's  cotton  had  been  ordered  by  Russell  &  Potter 
to  be  sold  to  protect  the  Liverpool  house,  or  rather  after 
Russejl  &  Potter  had  telegraphed  Leech,  Harrison  &  For- 
wood early  in  July,  1873 :  ''  Heard  refuses  to  put  up  more 
margin.    Protect  yourselves." 

9.  Because  the  court  erred  in  refusing  to  give  the  follow- 
ing request,  duly  made  by  complainant's  counsel :  "  If  Rus- 
sell &  Potter,  or  their  agents.  Leech,  Harrison  &  Forwood, 
disobeyed  Heard's  orders  to  receive  when  tendered  and  sell 
as  spot  cotton,  Russell  &  Potter  are  liable  for  all  damages 
proven  to  have  been  thereby  occasioned."  There  was  in 
evidence  a  letter  from  Russell  &  Potter  to  Heard,  dated 
July  4,  1873,  offering  him  three  plans,  and  advising  him  to 
adopt  the  last,  to  "  receive  when  tendered  and  sell  as  spots." 
He,  as  by  letter  of  July  5, 1877,  shown,  adopted  this  advice. 
Their  telegram  to  Leech,  Harrison  &  Forwood  was  sent 
forward  July  6,  1873.  Leech,  Harrison  &  Forwood  were 
their  agents.  If  sold  at  once,  loss  would  have  been  covered 
by  margin  and  $103  more.  [See  said  letter  of  July  4, 1873.] 
The  sales  were  not  made  at  once,  but  were  not  completed 
until  September  30, 1873.  The  loss  claimed  against  Heard 
is  $6,753.58. 

10.  Because  the  court,  in  giving  the  charge  that,  '*If, 
however,  you  find  that  $24,000  had  been  paid  in  good  faith 
l>efore  suit,  and  $11,000  remained  in  their  hands  until  after 
suit,  it  is  a  fund  in  court  subject  to  Heard's  claim,"  erred 
in  saying :  "  But  I  give  this  charge  witli  the  qualification 
that  the  $11,000  remaining  in  their  hands  had  not  been,  with 
the  knowledge  or  consent  of  Heard,  hypothecated  to  raise 
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funds  to  be  forwarded.     If  this  had  been  done,  then  the 
$11,<X)0  and  the  $24,000  go  together." 

1 1.  Because  the  court  erred  in  charging,  at  defendants' 
request:  "The  complainant  cannot  take  advantage  of  .his 
own  failure  to  testify  before  the  auditor,  if  it  appear  that 
he  was  present  and  failed  to  testify,'-  and  also  in  adding : 
*'  He  can't  claim  anything  by  it,  if  he  had  the  opportunity 
and  failed  to  avail  himself  of  it.  He  had  the  chance  to  put 
in  his  evidence,  and  didn't  do  it.  It  cannot  affect  the  audi- 
tors report ;  he  is  bound  by  it." 

12.  Because  the  court  erred  in  charging,  at  defendants'  re- 
quest :  "  If  the  contract,  when  made,  was  reported  to  Heard 
and  he  ratified  it,  the  contract  was  his  and  he  was  bound  by 
it." 

13.  Because  the  court  erred  in  charging  the  jury,  at  re- 
quest of  defendants'  counsel :  "  Factors  have  a  general  lien 
lor  all  advances  made,  and  have  the  right  to  sell  to  secure 
themselves  from  loss  when,  in  their  judgment,  it  is  necessary, 
to  save  themselves  from  loss." 

14  and  1^  Because  the  verdict  was  against  the  evidence, 
the  law,  tie  charge  of  the  court,  etc.  The  charge  to  the 
jury,  hereinbefore  set  out,  was  made  part  of  the  motion. 

After  argument,  the  court,  on  the  22d  day  of  January, 
1877,' rendered  the  following  decision  : 

"  I  am  fully  persuaded,  from  the  evidence  disclosed  in  the 
case,  that  the  transaction  was  a  clear  case  of  gambling  in  the 
sales  of  cotton  for  future  delivery,  and  that,  like  most  per- 
sons in  gaming  or  betting  against  a  fixed  game,  the  better  is 
bound  to  lose.  That  this  species  of  gambling  is  against  both 
public  morals  and  policy,  I  have  never  entertained  a  doubt. 
The  producer  of  cotton,  when  he  goes  to  market  to  sell,  is 
met  in  the  market  by  a  man  who  has  no  cotton,  but  can  sell 
for  future  delivery  more  (jotton  than  a  state  can  produce, 
and  when  his  contract  matures,  can  settle  the  difference  be- 
tween the  then  ruling  price  and  the  contract  price,  if  his 
margin  of  ten  per  cent,  is  good  for  it.     In  this  it  is  injurious 
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to  the  honest,  hard-worked  prodaoerB  by  increasing  the 
number  of  sales  to  fabulous  amounts,  and  thus  it  interferes 
with  and  disturbs  all  Intimate  business  and  trade.  A  far- 
mer comes  into  town  with  a  load  of  com,  and  when  about 
to  sell  it  at  60c.,  one  of  these  huckstering  sellers  for  future 
delivery  comes  up  and  says,  ^I  will  deliver  you  what  com 
you  want  next  week  for  50c.,^'  and  compels  the  farmer  thus 
to  take  50c.,  and  this  is  quoted  as  the  market  price  until 
other  markets,  by  selling  or  purchasing,  r^ulate  it.  If  seven- 
up,  poker,  faro,  or  any  other  game  played  with  cards,  is  de- 
moralizing on  account  of  the  betting  carried  on,  why  is  not 
this  betting  upon  the  price  of  cotton  at  a  future  day  ?  And 
what  can  be  said  to  be  more  fair  than  a  game  when  each 
party  can  alternately  shuffle  and  deal  the  cards,  and  after 
looking  at  his  hand,  exerciBe  the  privilege  of  betting  or  not, 
and  naming  your  amounts,  etc.,  and  when  you  get  broke,  or 
spend  your  cash  in  hand,  quit  ?^' 

^*  In  this  game  of  futures  you  seldom  see  or  know  the  man 
with  whom  you  are  betting — ^never  seeing  the  stakes  on  one 
side,  and  can  continue  to  bet  as  long  as  the  margin  is  held 
good ;  thus  decoying  the  victim  by  small  sums  or  stakes 
until  he  is  forced  to  turn  loose  himself  and  allow  his  antag- 
onist to  settle  up,  sell  out  and  manage  things  all  his  oMm 
way,  and  furnish  you  with  his  statement  of  accounts  and 
balance  sheet,  and  perhaps  your  own  agent  enjoying  with 
your  antagonist  a  portion  of  the  proceeds  of  commissions  or 
profits.  This  gune,  too,  is  legitimate,  and  opens  the  door 
to  demoralize  even  the  elect.  For  myself,  I  feel  fully  as- 
sured in  saying  that  a  more  injurious  traffic  or  business  to 
the  public  interest  has  not  been  carried  on  in  my  day,  and 
that  it  is  equally  demoralizing  with  every  species  Of  gaming, 
and  more  dangerous.  In  this  case,  though  it  seems  to  have 
been  carried  on  through  an  agei|t,  as  perhaps  it  is  in  every 
tsase,  our  supreme  court  held  it  to  be  legitimate,  and,  in 
a  more  recent  case,  held  that  settlements  between  buyers  and 
sellers  of  futures  could  not  be  changed,  thereby  seemingly 
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affirming  the  prerions  decision  of  tlie  court,  and  even  going 
farther.  I  must,  therefore,  in  deference  U)  the  decieion  of 
that  court,  yield  my  own  persoual  judgment,  until  the  legis- 
lature, by  proper  enactments,  shall  place  this  traffic  where 
it  properly  belongs — in  the  tenth  division  of  the  Penal  Code. 
The  motion  for  a  new  trial  is,  therefore,  refused  on  all  the 
grounds  taken." 

To  this  decision  complainant  excepted. 

IIooK  &  Webb,  for  plaintiff  in  error. 

Fbaitk  H.  Miller;  J.  0.  0.  Black,  for  defendants. 

Jackson,  Judge. 

This  was  a  bill  filed  by  Heard  against  the  defendants,  for 
an  account  of  moneys  received  by  Hugsell  &  Potter  from  liim 
and  expended  by  them  throngii  Leech,  Ilarrison  &  Forwood, 
of  Liverpool,  England,  in  the  purchase  of  cotton  for  him.  The 

" seems,  was  to  enjoin  Kuesell 

put  in  their  hands  by  Heard 
purchase  of  futures  in  cot- 
le  bill  were  that  they  (Enf- 
instnictions  of  Heard,  after 
■rom  time  to  time,  amount- 
dollars,  and  that  thns  he 
the  prayer  was  for  account, 
it  selling  the  securities, 
it  the  defendants  answered 
le  allegations  in  the  bill, 
id  testimony  taken,  the  de- 
ir  account  against  Heard, 
Iness  to  them  on  a  long 
esof  cotton  and  repurchaeefl 
les  from  time  to  time,  cable- 
ses of  like  character,  asked, 
appointed  an  auditor  over 
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objections  of  complainant,  and  he  excepted,  filing  an  inter- 
locutory bill  of  exceptions. 

When  the  auditor's  report  was  filed  in  the  clerk's  oflSce, 
no  order  was  taken  thereon,  allowing  the  same  or  approving 
it,  or  giving  time  to  except  thereto,  but  exceptions  were 
filed  thereto  by  the  complainant,  mainly  on  the  ground  that 
the  auditor  transcended  his  powers,  and  reported  an  argu- 
ment or  conclusion  on  fraud  and  failure  to  follow  instruc- 
tions rather  than,  or  in  addition  to,  a  statement  of  an  ac- 
count proper  between  the  parties.  These  exceptions  were 
filed  in  vacation,  but  the  report  was  returned  and  filed  in 
the  clerk's  office,  and  no  order  taken  thereon  to  show  that 
it  was  returned  in  term. 

At  the  next  term  thereafter,  the  case  came  on  for  a  hear- 
ing, and  the  jury,  under  the  charge  of  the  court,  brought  in  a 
verdict  of  upwards  of  six  thousand  dollars  against  Heard,  as 
balance  due  Russell  &  Potter  by  him,  for  moneys  paid  by 
them  to  Leech,  Harrison  &  Forwood.  A  motion  was  made 
])y  Heard  for  a  new  trial,  on  various  grounds  therein  set  out. 
It  was  overniled,  and  the  complainant  excepted.  The  ques- 
tion is,  did  the  court  err  in  refusing  to  grant  a  new  trial 
on  any  of  the  grounds  taken  in  the  motion,  and  on  which 
error  is  assigned  here  ? 

The  first  ground  is,  that  the  court  erred  in  the  appoint- 
ment of  an  auditor.  Inasmuch  as  no  assignment  of  error 
thereon  was  made  on  the  original  interlocutory  bill  of  excep- 
tions, the  point  was  made  that  this  could  not  be  made  a 
ground  for  the  grant  of  a  new  trial,  and  error  be  assigned 
because  the  court  refused  the  new  trial  on  the  error  commit- 
ted— ^if  one  was  committed — at  a  prior  term  of  the  court. 
There  was  doubt  on  our  minds  about  this  point ;  but,  on  re- 
flection, we  do  not  see  why  the  appointment  of  an  auditor 
at  a  previous  term  should  not  be  made  a  ground  for  a  new 
trial,  when  his  report  was  read  in  evidence,  and  may  have 
controlled  the  verdict  of  the  jury.  Tlie  judge  who  appoint- 
ed tlie  auditor,  though  not  the  same  individual  who  tried 
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the  case,  was  the  same  court,  the  same  official  person  ;  and 
if  tlie  court  had  erred  at  any  time  in  the  progress  of  the 
trial,  we  do  not  see  why  it  could  not  correct  the  error  after 
trial  on  a  motion  for  a  new  trial.     Of  course  the  party  must 
except,  and  put  the  point  on  record,  so  as  to  perpetuate  the 
exact  memory  thereof;  but  the  same  point  thus  perpetuated 
of  record,  may  be  renewed,  on  the  motion  for  a  new  trial,  so 
as  to  allow  the  court,  if  it  will,  to  correct  then  the  error  it 
had  previously  committed,  if  error  it  was.     Inasmuch  as  if 
it  were  error,  this  court  would,  on  appeal  to  it,  order  a  new 
trial,  we  cannot  see  why  the  court  below  could  not,  on  re- 
flection, do  the  same  thing ;  just  as  it  often  does  correct,  on 
such  a  motion,  its  errors  in  admitting  or  rejecting  evidence, 
or  in  its  charges  to  the  jury. 

The  fact  is,  that  the  trial  of  a  case  may  be  said,  with  pro- 
priety, to  embrace  the  entire  proceedings,  from  its  first  foot- 
ing in  the  court  to  the  final  exit  therefrom  with  judgement ; 
and  the  motion  for  a  new  trial  may  well  embrace  every  act 
of  the  court,  from  inception  to  verdict,  if  excepted  to  at  the 
time  the  error  was  committed,  or  alleged  to  be,  and  spread 
on  the  record  for  certainty  that  it  occurred  as  alleged  in  the 
motion  for  new  trial. 

2.  But  conceding  that  the  assignment  of  error  is  properly 
and  substantially  made  on  this  interlocutory  bill  of  excep- 
tions, did  the  court  err  in  appointing  the  auditor  ?  We  all 
think  that  it  did  not  err. 

This  bill  does  involve  accounts  and  long  accounts  be- 
tween these  parties.  Its  prayer,  among  other  prayers,  is  for 
general  account.  It  was,  therefore,  in  the  discretion  of  the 
court  to  appoint  an  auditor  in  this  case  against  the  wishes 
and  assent  of  either  party.  The  act  of  1871  fully  embraces 
such  a  case.  It  is  true  that  this  court  held  in  Vanduzer's 
ease,  in  37  Oa.  299,  that  an  auditor  could  not  be  appointed 
except  on  consent  of  parties,  but  the  act  of  1871 — see  Code 
§  3139  and  acts  of  1871-2,  page  54 — embraces  cases  of  ac- 
count, and  enables  the  court  to  appoint  an  auditor  with  or 
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without  the  consent  of  the  parties.     It  was  right  then  that 
the  court  should  appoint  the  auditor.     Nor  does  it  matter 
on  what  testimony,  or  from  what  sort  of  examination  of  the 
case,  thorough  or  cursory,  the  appointment  was  made,  pro- 
vided always  that  the  case  authorized  it.     The  court  should 
satisfy  itself.     If  it  judged  wrong,  its  judgment  can  be  re- 
viewed here,  and  in  the  event  its  discretion  were  abused  in 
appointing  an  auditor  in  a  case  not  authorizing  such  ap- 
pointment, or  in  appointing  an  improper  person  from  bias 
or  want  of  capacity,  its  decision  could  be  corrected.     The 
presumption  is  that  every  man  occupying  the  exalted  and 
reponsible  position  of  judge  of  the  superior  courts,  with 
the  eyes  of  an  enlightened  and  vigilant  bar  ever  upon  him — 
a  bar  who  are  his  judges,  and  by  whose  judgment  his  char- 
acter, judicial  and  personal,  will  be  weighed  by  the  com- 
munity— will  discharge  this  as  every  other  duty — ^fearlessly 
and  impartially.     And  the  presumption  is  that  the  auditor 
so  appointed,  usually  a  member  of  the  bar,  will  discharge 
his  duties  with  like  impartiality — seeing  that  he  too  is  sur- 
runded  by  his  peers,  his  brethren  of  the  bar,  and  that  hiB 
professional  reputation  is  staked  upon  his  conduct  in  the 
semi-judicial  char^ter  in  which  he  is  called  upon  to  act. 

3.  But  when  the  case  came  on  for  trial,  the  report  of  the 
auditor  came  up  for  consideration ;  and  certain  exceptions 
thereto,  filed  in  vacation  between  the  term  when  the  report 
was  filed,  if  in  term,  or  the  time  when  filed,  if  in  vacation, 
and  the  term  of  court  when  the  case  was  called,  and  these 
exceptions  came  before  the  court,  and  the  court  thereupon 
overruled,  or  dismissed,  to  use  the  language  in  the  record, 
the  exceptions ;  and  this  is  another  ground  of  the  motion 
for  a  new  trial  on  which  error  is  assigned  ;  and  then,  instead 
of  entering  a  decree  on  the  report  of  the  auditor,  as  pro- 
vided in  section  4206  of  the  Code,  or  if  the  case  was  tried 
at  all,  trying  it  under  section  4203  of  the  Code,  upon  such 
exceptions  of  fact  as  were  taken  to  the  auditor's  report,  the 
court  tried  the  case  before  the  jury  generally,  and  allowed 
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the  entire  auditor's  report,  on  law  and  evidence,  to  go  to  the 
jury  as  evidence.     And  upon  all  this  error  is  assigned. 

Section  4203  is  imperative  in  respect  to  the  mode  of  trial. 
It  declares  that  ^'  the  exceptions  shaU  be  the  orUy  issues  of 
fact  submitted  to  the  jury,  and  the  jury  shall  return  a  ver- 
dict on  each  exception  seriatim.^^ 

Upon  what  ground  the  whole  body  of  complainant's  ex- 
ceptions was  dismissed,  the  record  does  not  disclose.  It 
must  have  been  because  not  filed  in  time,  or  filed  in  vaca- 
tion, we  suppose.  No  time  had  been  fixed  for  exceptions 
to  be  filed  by  any  order  disclosed  in  the  record,  as  should 
have  been  done — see  Code,  §4203 — ^and  none  being  pre- 
scribed, as  the  exceptions  were  filed  in  the  clerk's  office  some 
time  before  the  trial  term,  we  think  that  they  were  in  time. 
Nor  are  we  aware  of  any  law,  or  practice,  which  requires  the 
exceptions  to  be  filed  in  term  only.  Usually,  so  far  as  the 
practice  has  come  under  our  observation,  when  the  report  is 
made,  the  court  orders  it  filed  for  inspection  of  parties,  and 
in  the  order  prescribes  a  certain  time  in  which  exceptions 
thereto  may  be  made  and  filed  by  either  party ;  and  this 
seems  to  us  the  better,  if  not  the  necessary  practice  as  indi- 
cated in  section  4203  of  the  Code.  As  no  time  was  fixed, 
and  no  order  made  requiring  the  parties  to  except  in  term 
or  vacation,  and  what  time  in  vacation,  we  do  not  think  that 
it  was  right  to  dismiss  all  the  exceptions  for  either  of  these 
reasons. 

On  examining  the  exceptions,  while  some  are  exceptions 
of  law  and  others  of  fact,  it  must  be  confessed  that  they  are 
much  intermixed ;  yet,  we  think  that  there  are  some  naked 
questions  of  fact  made  by  the  exceptions,  which  the  jury 
ought  to  have  passed  upon.  The  proper  course  to  be  pur- 
sued by  the  judge,  we  think,  was  to  have  decided  himself 
the  questions  of  law  made  by  the  report,  and  to  have  elim- 
inated from  it  any  errors  found  in  the  report  suggested  by 
those  exceptions ;  and  then  to  have  submitted  the  exceptions 
of  fact  to  the  jury — ^to  be  passed  upon  by  that  body,  and  a 
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verdict  rendered  on  each  exception  seriatim.  See  §§  4202, 
4203,  3097,  3138,  3139  of  the  Code. 

On  the  trial  before  the  jury,  as  has  been  often  held  by 
this  court,  and  as  the  Code  expressly  provides,  the  report  on 
the  facts — the  finding  on  them  by  the  auditor — is  prima 
fa<iie  evidence  on  the  trial  of  the  exceptions  before  the  jury ; 
but  the  entire  report  on  law  and  fact,  including  the  argu- 
ment of  the  auditor  on  legal  questions,  while  proper  for  the 
consideration  of  the  court  on  the  legal  exceptions,  of  which 
he  alone  judges,  is  not  evidence  for  the  jury,  and  should  not 
have  gone  to  them — especially  as  the  trial  was  a  general 
one,  and  not  on  the  exceptions.  See  Code,  §4203,  and  47 
Ga.,  414r-434;  655  Ga.,  28;  57  Ga.,  142. 

4.  In  respect  to  what  is  proper  matter  to  be  passed  upon 
by  the  auditor  under  the  act  of  1871,  we  think  that  it  is  the 
statement  of  account  between  the  parties,  and  all  facts 
necessary  to  be  found  in  order  to  make  that  statement  and 
arrive  at  the  just  balance  between  them.  If,  in  a  long  and 
complicated  account,  any  item  thereof  be  attacked  as  un- 
lawful, or  unfounded  in  truth  and  fact,  then  the  auditor 
must  determine  the  legality  thereof,  for  final  judgment  by 
the  chancellor,  if  excepted  to,  or  the  truth  and  fact  there- 
of, for  final  settlement  by  the  jury,  if  excepted  to.  For  this 
purpose  he  may  consider  evidence,  either  written  or  oral, 
and  determine  the  truth  in  his  judgment  of  each  contested 
item,  and  his  ascertainment  thereof  is  evidence  prima  facie 
for  the  jury.  It  will  be  seen  by  reference  to  the  act  of 
1871  (stat.  1871-2,  p.  54,  Code,  §3139),  that  it  vests  in  the 
court  power,  at  its  discretion,  to  appoint  an  auditor  at  law, 
or  in  equity,  to  report  upon  matters  of  account,  as  formerly, 
by  the  decision  in  Vanduzer's  case,  could  only  be  done  by 
consent  of  parties ;  and  that  the  auditor's  proceedings,  and 
the  effect  thereof,  was  to  be  the  same  in  this  case  and  under 
this  statute  as  before  by  consent ;  for  that  act  distinctly  re- 
fers to  §3082  and  §3083  of  Irwin's  Code  for  guidance,  which 
are  §3137  and  §3138  of  the  Code  now  in  use. 

In  construing  this  act  we  must  look  at  the  old  law,  the 
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mischief  and  the  remedy.  The  old  law  was,  that  an  auditor 
could  be  appointed  only  by  consent  of  parties.  The  mis- 
chief was,  that  sometimes  a  party  was  obstinate ;  that  a  jury 
could  not  well  ascertain  the  account  in  the  hurry  incident  to 
their  investigations ;  that  the  judge  saw  that  tlie  case  de- 
manded a  close  sifting  and  settlement,  or  ascertainment,  of 
the  account  and  its  items,  and,  in  his  judgment,  an  auditor 
was  needed,  and  then,  as  the  remedy,  the  statute  declared 
that  he  could  appoint  one,  without  consent,  to  do  what 
formerly  auditors,  with  consent,  could  do. 

Of  course,  as  by  consent  formerly  the  powers  of  the  audi- 
tor could  be  restricted  to  the  mere  calculation  of  arithmetic, 
if  it  pleased  the  parties,  so  now  the  same  can  be  done  by  the 
court  under  the  act  of  1871.  In  this  case  the  order  is  quite 
general,  but  we  think  that  its  true  intent  was  to  invest  the 
auditor  with  the  power  to  investigate  and  state  the  account, 
and  ascertain  the  facts  necessary  to  that  work,  and  to  go  no 
further. 

5.  When  the  report  was  in  evidence — ^all  of  it,  argument 
and  legal  decisions  and  all — the  court  told  the  jury  that  the 
complainant,  Heard,  was  bound  by  it.  It  seems  that  Heard 
had  not  been  sworn  before  the  auditor  as  a  witness,  and 
some  point  had  been  made  thereon,  and  in  charging  upon 
that  circumstance  by  request  of  defendants,  the  court  used 
the  language.  It  was  too  strong  entirely.  If  Heard  were 
bound  by  the  report,  of  course  he  could  not  get  around 
what  it  found;  whereas,  the  law  makes  the  report  on  the 
facts  submitted,  only  prima  facie  evidence.  This  re_ 
port  contained  argument  and  law,  and  this  charge  bound 
Heard  by  that  argument  and  that  law. 

6.  The  complainant  waived  all  discovery,  but  used  a  por- 
tion of  the  answer  to  show  that  Leech,  Harrison  &  Forwood 
were  the  agents  of  Russel  &  Potter,  and  offered  portions  in 
evidence  therefor;  whereupon  the  court,  on  motion  of  de- 
fendants, allowed  all  the  answer  to  go  in  as  evidence. 

We  approve  this  ruling  of  the  court.  If  one  party  in- 
troduce part  of  a  letter  or  other  writing,  the  other  may  use 
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the  remaining  part.  The  rule  should  be  stronger,  or  rath^ 
the  reason  therefor  is  stronger  in  case  of  the  answer  of  de- 
fendants where  discovery  is  waived.  The  complainant  said 
by  his  waiver,  "I  can  get  along  without  your  answer;  I  need 
none  of  it,"  and  he  thereby  deprived  defendant  of  the  great 
advantage  of  having  his  answer  to  be  equal  to  two  witnesses 
or  oue  witness  and  strong  corroborating  circumstances;  but  at 
the  hearing  he  was  obliged  to  use  a  part  of  the  answer,  or  at 
least  he  did  so.  When  he  did,  he  opened  the  whole  answer 
for  the  use  of  defendants  as  evidence — ^not,  indeed,  as  if  no 
discovery  had  been  waived  when  it  would  have  been  equal 
to  two  witnesses,  but  as  equal  evidence  with  the  part  put  in 
by  complainant.     We  think  the  court  did  right  so  to  rule. 

7.  Inasmuch  as  the  question  at  issue  involved  imposition 
upon  Heard  by  these  factors  and  dealers  in  cotton,  we  see 
no  error  in  allowing  the  defendants  to  show  that  he  had 
dealt  in  cotton  largely  and  was  no  tyro  in  the  trade. 
Whether  he  had  been  a  successful  dealer  or  not  might,  per- 
haps, have  been  properly  ruled  out,  but  take  it  altogether 
we  think  there  is  nothing  valid  in  the  objection — certainly 
not  enough  to  authorize  a  new  trial  on  such  a  ground. 

8.  The  bill  quoted  certain  letters  from  Eussell  &  Potter, 
and  they  were  relied  upon.  The  court  allowed  the  defen- 
dants to  put  in  their  entire  correspondence  with  Heard,  and 
with  Leech,  Harrison  &  Forwood,  their  Liverpool  corres- 
pondents, about  Heard^B  business  touching  this  cotton  trans- 
action. It  seems  to  have  been  the  only  way  to  open  the 
whole  case  to  the  jury.  It  was  the  current  history  of  the 
trade  and  its  execution.  It  showed  wliat  Heard  thought 
about  cotton,  and  did,  and  ordered  done ;  what  Russell  & 
Potter  directed  the  Liverpool  men  to  do ;  and  what  the  Liv- 
erpool men  wrote  and  did.  The  letters  were  properly  ad- 
mitted. 

9.  The  request  to  charge,  that  "  if  Russell  &  Potter,  or 
their  agents,  Leech,  Harrison  &  Forwood,  disobeyed  Heard's 
orders  to  receive  when  tendered,  aud  sell  as  spot  cotton,  Rus- 
sell &  Potter  are  liable  for  all  damage  proven  to  have  been 
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thereby  occasioned,"  without  more,  was  properly  refused ; 
because  whether  or  not  they  ought  to  have  received  and  sold 
would  depend  upon  many  other  things,  to-wit :  the  contract, 
the  understanding  about  margins  being  kept  up,  and  the 
right  of  the  factors,  under  such  contract,  to  sell  before  de- 
livery, and  not  as  spot  cotton,  to  save  themselves,  if  such 
wete  the  contract. 

10.  Not  do  we  find  any  error  in  qualifying  the  fifth  re- 
quest to  charge.  That  request  was,  "  If,  however,  you  find 
that  $24,000  had  been  paid,  in  good  faith,  before  suit,  and 
$11,000  remained  in  their  hands  until  after  suit,  it  is  a  fund 
in  court  subject  to  Heard's  claim,"  which  the  court  gave, 
but  qualified  by  saying,  "  but  I  give  this  charge  with  the 
qualification  that  the  $1100  remaining  in  their  hands  had 
not  been,  with  the  knowledge  and  consent  of  Heard,  hypothe- 
cated to  raise  funds  to  be  forwarded ;  if  this  had  been  done, 
then  the  $1 1,000  and  $24,000  go  together."  The  idea  of  the 
request  was,  that  if  money  had  been  hon-a  fide  expended 
by  Kussell  &  Potter  before  Heard  sued  them,  in  reimburs- 
ing their  correspondents  and  themselves,  they  might  be  pro- 
tected for  such  expenditure  ;  but  not  in  regard  to  securities 
in  their  hands,  after  suit.  The  court  told  the  jury  that  if 
these  securities  had  been  pledged  by  Russell  &  Potter,  with 
Heard's  consent,  to  raise  money  to  be  sent  forward  to  Leech, 
Harrison  &  Forwood,  then  such  fund  so  pledged  was  like 
the  money  sent  on,  and  must  share  the  same  fate.  It  seems 
right. 

11.  We  see  no  error  in  the  charge,  that  if  Heard  ratified 
the  contract  when  reported  to  him,  it  bound  him. 

12.  As  a  general  rule,  factors  have  a  general  lien  for  all 
advances  made,  and  the  right  to  sell  to  secure  themselves 
from  loss ;  but  if  they  agree  not  to  sell  except  in  a  particu- 
lar way,  then  they  are  bound  by  the  agreement.  It  follows 
that,  as  in  this  case,  the  complainant  contended  that  there 
was  such  an  agreement,  the  charge  that  they  had  such  a  lien 
was  too  broad,  unless  qudified  by  the  addition,  that  though 


54     SUPREME  COURT  OF  GEORGIA. 


Heard  vs.  Rnisoell  &  Potter  ei  al. 


such  is  the  general  rule,  the  contract,  if  there  be  one  proven 
to  the  satisfaction  of  the  jury,  must  govern. 

13.  This  suit  having  been  brought  by  a  party  to  recover 
from  the  agents  certain  moneys  intrusted  to  them,  to  buy 
cotton  on  future  delivery,  and  the  agents  having  set  up  that 
the  principal  owed  them  money  for  losses  they  had  sustained 
in  buying  the  cotton  for  the  principal,  the  law  of  the  oase 
and  the  legality  of  the  recovery  has  been  settled  by  this 
court  in  45  Ga.^  507 ;  and  while  we  regret  that  the  decision 
then  rendered  by  this  court,  as  at  that  time  constituted,  does 
not  meet  the  approbation  of  the  able  and  experienced  judge 
who  presided  in  the  court  below  in  the  case  now  under  re- 
view, he  will,  we  are  sure,  pardon  us  for  reminding  him  that 
the  judgment  binds  this  court,  as  now  constituted,  as  well 
as  the  superior  court  of  the  Augusta  circuit,  and  that  it  can 
do  no  practical  good  to  indulge  in  philippics  before  tlie  jury 
against  either  the  correctness  or  the  morality  of  the  law  as 
then  expounded.  Tlie  decision  complained  of  and  inveighed 
against  is  a  unanimous  judgment,  and  until  deliberately  re- 
viewed and  overruled,  it  is  as  binding  as  an  act  of  the  leg- 
islature. Code,  §217.  No  request  has  been  made  of  this 
court  to  review  it,  and  we  shall  remain  satisfied  with  and 
will  feel  resigned  to  enforce  it,  until  it  has  been  so  reviewed 
and  overruled ;  and  we  commend  the  like  resignation  to  the 
court  below. 

Whilst  if  fully  and  fairly  tried,  the  verdict  of  the  jury  in 
this  case  may  be  the  same  as  rendered  on  this  trial,  yet,  inas- 
much as  the  case  has  not  been  tried  according  to  law  in  our 
judgment,  and  the  court  committed  error  in  respect  to  the 
auditor's  report,  and  in  charging  that  Heard  was  bound  by 
it,  and  in  not  allowing  the  issues  of  fact  made  in  the  excep- 
tions to  that  report  to  be  passed  upon  seridtim^  and  in  ad- 
mitting the  whole  report  to  go  to  the  jnry  as  evidence  in  a 
case  not  tried  on  the  exceptions  to  it,  we  reverse  the  judg- 
ment, and  grant  the  complainant  a  new  trial. 

Judgment  reversed. 
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John  R.  Jenkins,  plaintiff  in  error,  vs,  James  W.  Means, 

administrator,  defendant  in  error. 

1.  A  written  agreement,  signed  and  sealed  by  the  owner  of  a  town  lot, 
of  the  one  part,  and  by  certain  contractors  for  building  upon  the 
same,  of  the  other  part,  and  attested  by  two  witnesses,  does  not  pass 
title  from  the  owner  to  the  contractors,  the  stipulations  in  the  agree- 
ment being,  that  the  owner  will  furnish  to  the  contractors  a  certain 
described  town  lot,  fronting  about  forty  feet,  and  running  back  to 
an  alley,  upon  which  to  erect  two  store-houses,  eighteen  by  fifty  feet 
each,  and  will  furnish  also  five  hundred  dollars  cash,  and  the  excess 
of  cost  of  these  houses  over  certain  similar  ones  previously  erected 
elsewhere,  and  will,  when  both  houses  are  completed,  either  pay  to 
the  contractors,  for  each  house,  seven  hundred  and  fifty  dollars  be- 
sides such  excess  of  cost,  or  execute  to  them  warranty  titled  for 
"said  lot  upon  which  one  of  said  store-houses  is  built,  with  all  the 
rights,  members  and  appurtenances  to  the  same  in  any  manner  be- 
longing." The  owner  having  paid  for  both  houses  according  to 
the  terms  of  the  agreement,  has  as  full  and  complete  title  to  his 
town  lot  as  he  had  before  the  agreement  was  executed,  and  the  con- 
tractors have  no  interest  or  estate  therein. 

2.  Estoppel  arising  out  of  a  failure  to  object  to  the  erection  of  improve- 
ments on  one's  land,  is  not  applicable  to  an  owner  who  is  not  shown 

to  have  been  aware  that  the  improvements  were  contemplated  or  in 
progress. 

3.  Prescriptive  title  to  land,  is  not  established  without  proof  of  seven 
years  continuous  possession,  under  color  of  title,  or  twenty  years  of 
like  possession  where  color  is  wanting.  And,  in  order  to  connect 
the  possession  and  rights  of  successive  occupants,  in  computing  the 
statutory  term,  it  must  appear  that  each  successor  held  under  or  from 
his  predecessor. 

4.  Where  the  plaintiff's  wall  forms  one  side  of  a  store-room,  and  a 
narrow  strip  along  the  wall,  inside  of  the  room,  constitutes  a  part  of 
the  premises  in  dispute,  the  yearly  value  of  the  entire  room  for  rent, 
may  be  proved  as  a  fact  for  the  consideration  of  the  jury  in  assess- 
ing mesne  profits. 

5.  Mesne  profits,  though  arising  chiefly  out  of  the  improvements,  and 
though  the  land,  if  vacant,  would  hav.e  been  worth  nothing  for  rent, 
arc  not  to  be  diminished  on  account  of  the  value  added  to  jbhe  land 
by  constructing  the  improvements,  unless  there  be  some  evidence  of 
what  amount  in  value  was  so  added,  nor  unless  the  defendant  made 
the  improvements,  or  they  were  made  by  some  person  from  or 
through  whom  his  claim  of  title  was  derived. 

6.  The  boundary  between  two  town  lots  being  in  question,  due  dil- 
igence requires  that  the  records  should  be  searched,  before  the  trial. 
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for  deeds  from  a  known  early  proprietor,  so  as  to  see  how  the  lots 
were  described  m  early  conveyances. 

a,  Discoyery  by  the  defendant  in  ejectment,  after  the  trial,  of  a  deed 
of  which  he  was  previously  ignorant,  wiU  not  be  cause  for  new  trial, 
where  it  does  not  appear  that  the  deed  is  one  under  which  he  claims, 
or  with  which  his  title  is  connected. 

b.  When  two  adjoining  town  lots  have  been  laid  off,  and  numbered  in 
accordance  with  a  plan  of  the  town,  a  conveyance  of  one  of  the  lots 
by  its  proper  number,  will  not  pass  title  to  any  part  of  the  other, 
though  the  deed  describe  the  lot  conveyed  as  having  more  front  feet 
than  it  has,  or  could  have  without  reducing  the  frontage  of  the  other. 

Ejectment.  Contracts.  Estoppel.  Prescription.  Pos- 
session. Mesne  profits.  Newly  discovered  evidence.  New 
trial.  Deeds.  Before  Judge  Hall.  Pike  Superior  Court. 
April  Term,  1877. 

William  F.  Williams  brought  complaint  against  John  R 
Jenkins  for  a  portion  of  lot  number  29  in  the  town  of  Bames- 
ville,  and  for  mesne  profits.  The  defendant  pleaded  the  gen- 
eral issue  and  title  by  prescription.  Pending  the  litigation 
the  plaintiff  died,  and  his  administrator,  James  W.  Means, 
was  made  a  party  in  his  stead. 

The  jury  found  for  the  plaintiff  the  premises  in  dispute, 
and  $25.00  per  annum  from  the  commencement  of  suit,  for 
mesne  profits.  The  defendant  moved  for  a  new  trial  upon 
numerous  grounds,  unnecessary  to  be  further  set  forth  than 
as  referred  to  in  the  opinion.  The  motion  was  overruled  and 
the  defendant  excepted. 

Speer  &  Stewart  ;  J.  R.  Hunt,  for  plaintiff  in  error. 
S.  C.  McDaniel,  for  defendant. 

Bleoklet,  Judge. 

According  to  the  evidence  of  the  county  surveyor,  whose 
survey,  it  seems,  was  made  under  order  of  the  court,  the 
land  in  controversy  was  a  slip  three  feet  eight  and  a  half 
inches  wide  at  the  front,  and  six  feet  two  and  a  half  inches 
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wide  at  the  rear.  The  plaintiff's  lot  was  number  twenty-nine, 
and  the  lot  claimed  by  the  defendant  was  number  twenty- 
eight.  Unless  the  slip  was  a  part  of  twenty-nine,  the  plain- 
tiff could  not  recover.  He  had  a  title  to  twenty-nine,  but 
none  to  twenty-eight.  The  defendant  pleaded  the  general 
issue,  and  that  the  action  was  barred  by  lapse  of  time  ;  the 
latter  plea  alleging,  also,  that  the  defendant  and  those  un- 
der whom  he  claimed  had  held  possession  for  more  than 
seven  years.  A  close  scrutiny  of  the  evidence  in  the  rec- 
ord, has  not  enabled  us  to  ascertain  when,  how,  or  under 
whom  the  defendant  went  into  possession  of  number  twen- 
ty-eight, or  under  whom  he  claims  title  or  the  right  of  pos- 
session. He  introduced  some  straggling  deeds  covering 
that  lot,  but  he  was  a  party  to  none  of  them,  nor  did  he 
show  that  he  was  in  privity  with  any  of  the  parties  thereto. 
For  this  reason,  and  for  the  further  reason  that  the  clear  and 
decided  weight  of  the  evidence  is,  that  the  disputed  slip  is 
all  on  number  twenty-nine,  those  deeds  cannot  aid  the  de- 
fendant as  color  of  title. 

1.  He  introduced  but  one  paper  applicable  to  twenty- 
nine,  and  that  was  the  building  agreement,  the  substance  of 
which  is  set  out  in  the  syllabus.  But  he  was  no  party  to 
that  agreement,  nor  does  he  connect  himself  by  evidence 
with  any  person  who  was  a  party  to  it.  Were  this  difficul- 
ty overcome,  the  agreement  would  not  serve  as  title,  or  ba 
color  of  title,  to  any  part  of  number  twenty-nine.  It  ap- 
pears from  the  evidence,  that  when  the  buildings  were  com- 
pleted, the  owner  of  the  lot  (the  plaintiff)  elected  to  pay 
for  their  erection,  according  to  the  terms  of  the  agreement, 
and  that  the  builders  surrendered  the  buildings  to  him. 
The  evidence  discloses  no  default  in  making  payment,  of 
which  the  builders  complained,  or  had  a  right  to  complain. 
That  being  so,  they  had  no  right  to  the  town  lot,  or  any 
part  of  it.  In  so  far  as  the  agreement  was  a  bond  for  titles, 
it  was  conditional  upon  the  future  election  of  the  owner ; 
and  when  he  elected  as  he  did,  and  performed  to  the  satis- 
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faction  of  the  builders,  the  inBtrament  ceased  to  be  even  a 
bond  for  titles. 

2.  The  same  builders  erected  for  themselves  a  store-house, 
chiefly  on  number  twenty-eight,  but  a  part  of  it  was  loca- 
ted on  the  slip  now  in  controversy,  the  wall  of  one  of  the 
plaintiff's  aforesaid  houses  being  used  as  one  of  the  walls  of 
the  store-house.  It  is  contended  that  failure  to  object  to 
tliis  encroachment  ought  to  estop  the  plaintiff  from  main- 
taining the  present  action.  Without  ruling  anything  fur- 
ther on  the  theory  of  estoppel,  it  may  be  answered,  that  the 
defendant  has  not  shown  that  he  is  in  a  position  to  urge  the 
rights  of  the  builders,  since  it  does  not  appear  that  he  claims 
under  them ;  but  an  equally  conclusive  answer  is,  that  the 
builders  themselves  could  not  set  up  the  estoppel,  on  any 
evidence  contained  in  the  record,  for  there  is  no  hint  or  in- 
timation that  the  plaintiff  knew  that  the  erection  of  any 
building  was  contemplated  or  in  progress.  He  was  an  aged 
and  infirm  man,  and  the  evidence  fails  to  establish,  either 
tliat  he  visited  the  premises,  or  was  informed  of  any  act  or 
j^urpose  calling  for  the  interposition  of  objection.  It  was 
represented,  in  the  argument,  that  the  connected  improve- 
ment of  both  lots  was  embraced  in  the  same  general  scheme, 
and  that  the  plaintiff  knew  it ;  but  we  can  find  no  trace  in 
the  evidence  that  he  possessed  such  knowledge,  or  even  that 
any  intimation  of  such  a  scheme  was  ever  made  to  him. 

3.  There  was  no  prescriptive  title  made  out,  in  the  de- 
fendant or  in  anybody  else ;  and  hence,  the  charge  of  the 
court  on  that  branch  of  the  case  was  wholly  immaterial. 
Under  the  evidence,  the  charge  was  more  favorable  to  the 
defendant  than  it  should  have  been.  The  actual  possession 
proved,  even  of  lot  number  twenty-eight,  was  not  sliown  to 
have  been  continuous  in  any  one  claimant  for  as  long  as 
seven  years,  and  there  was  no  knitting  together  of  the  va- 
rious fragments  of  possession  as  between  successive  occu- 
pants. The  defendant's  relation  to  those  who  had  preceded 
him  in  the  possession,  was  left  wholly  unexplained. 

4.  Evidence  was  admitted  on  the  trial  as  to  the  yearly 
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value  of  the  encroaching  store-house  for  rent,  as  a  fact  for 
tlie  consideration  of  the  jury  in  computing  mesne  prolits. 
The  plaintiffs  wall  was  one  of  the  side  walls  of  that  build- 
ing, and  the  premises  in  dispute  extended  along  that  wall, 
comprehending,  of  the  interior  of  the  encroaching  store- 
lioase,  a  strip  three  feet  eight  and  a  half  inches  wide  in  front, 
and  about  four  feet  wide  at  the  rear,  tlie  balance  of  the  dis- 
puted strip  towards  the  rear  of  the  lot  being  vacant.  Thus, 
a  part  of  the  store-honee  belonged  to  the  plaintiff  (if  he  had 
title  to  the  whole  disputed  strip),  and  to  arrive  at  the  value 
for  rent  of  that  part,  the  value  of  the  whole  for  rent  was 
j>ertinent  evidence.  We  think  it  was  free  from  any  valid 
objection. 

5.  Complaint  is  made  that  the  jury  did  not  reduce  the 
mesne  profits  by  allowing  credit  for  the  increased  value  im- 
parted to  the  premises  by  the  improvements.  It  is  not  cer- 
tain but  that  the  jury  did,  by  some  rough  estimate  of  their 
own,  make  the  most  liberal  deduction  on  account  of  the  im- 
provements, since  the  rent  of  the  whole  store  was  shown  to 
be  not  less  than  $300.00  per  annum,  and  the  mesne  profits 
found  for  the  plaintiff  amounted  to  only  JB25.00  per  annum. 
But  there  was  no  evidence  as  to  what  value  the  premises  in 
dispute  derived  from  the  improvements.  It  was  shown  that 
the  strip,  if  vacant,  would  have  been  worth  nothing  for  rent, 
and  this  was  all.  Whether  it  would  have  sold  for  more,  im- 
proved in  this  awkward  way,  than  without  such  improve- 
ments, was  not  disclosed.  To  take  credit  for  improvements, 
the  requisite  foundation  must  be  laid,  in  the  evidence,  of  in- 
creased value.  Moreover,  the  defendant  neither  erected 
the  improvements,  nor  connected  himself  by  evidence  with 
those  who  did.  For  the  rule  of  adjustment  between  improve- 
ments and  rent,  see  Code,  sections  2906,  3468 ;  9  Ga.^  440 ; 
39  /ft.,  328 ;  47  /6.,  540  ;  56  /6.,  519,  520 ;  57  /i.,  540 ;  (12.) 

6.  After  the  trial,  it  was  discovered  that  an  old  deed  was 

upon  record  which  conveyed  lot  number  twenty-eight,  and 

described  it  as  having  a  breadth  in  front  feet  suflScient  to 

comprehend  a  part  or  all  of  the  disputed  slip.     This  deed 
4 
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was  from  the  same  person  who  conveyed  number  twenty- 
nine  to  the  plaintiff,  and  was  of  older  date  than  that  con- 
veyance. An  affidavit  by  the  defendant  and  his  counsel 
states  their  previous  ignorance  of  the  newly  discovered  deed, 
but  fails  to  state  that  they  did  not  know  that  the  maker  of 
it  was  once  the  owner  of  the  two  lots.  On  the  contrary,  the  re- 
cord indicates  that  they  had,  or  should  have  had,  such  know- 
ledge. The  controversy  being  substantially  one  of  boun- 
dary, they  ought  to  have  searched  the  records  as  a  part  of 
their  preparation  for  trial.  How  early  deeds  described  the 
lots,  was  naturally  a  matter  of  inquiry ;  and  whether  early 
deeds  were  upon  record,  would  be  a  question  not  slow  to 
present  itself  in  conducting  the  inquiry.  But  the  newly 
discovered  deed  did  not  convey  to  the  defendant,  or  to  any 
person  with  whom  he  is  in  privity.  A  defendant  in  ejectment 
may  prove  an  outstanding  title  in  a  stranger,  but  newly  dis- 
covered evidence  of  such  a  title  ought  not  to  be,  and,  we 
think,  is  not,  a  sufficient  ground  for  ordering  a  new  trial. 
Another  reason  might  be  added  in  this  case :  the  lots 
twenty-eight  and  twenty-nine  were  laid  off,  numbered  and 
conveyed  as  represented  in  a  plan  of  the  town.  If,  there- 
fore, the  deed  conveying  twenty-eight  described  it  as  having 
a  wider  frontage  than  it  really  had,  the  deed  would  not 
thereby  pass  title  to  any  part  of  twenty-nine. 

On  the  whole,  the  refusal  of  a  new  trial  was  correct. 

Judgment  affirmed. 


Samuel  Goodman,  plaintiff  in  error,  vs.  John  H.  Mobbis, 

defendant  in  error. 

1.  Where  the  bill  of  exceptionB  has  no  certificate  of  the  clerk  at- 
tached thereto,  that  it  is  the  true  original,  the  writ  of  error  wUl  be 
dismissed. 

2.  Assuming  that  the  1st  section  of  the  act  of  February  26,  1877,  is  ap- 
plicable when  the  bill  of  exceptions  has  not  been  authenticated  at  all 
by  the  clerk's  certificate,  and  not  alone  to  cases  in  which  there  has 
been  a  failure  of  the  clerk  of  the  superior  court  in  transmitting  the 
bill  of  exceptions  and  copy  of  the  record  to  this  court,  still,  to  en- 
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title  the  plniDliS  in  error  to  a  poKtpoDcmeQt  of  h'lv  caae  in  order  tn 
prevent  [t»  diNmifuial.  tt properly  authenlicitteil  bill  of  exceptions  aud 
cop;  of  tbe  record  must  reach  the  clerk  of  this  court  before  it  aliall 
have  finished  the  eirtiiit  to  which  tbe  plaintiff's  case  belongfl. 
3.  So  far  as  said  acl  provides  for  the  hearing  of  caties  nhlcli  do  not 
reach  tbi»  court  until  after  tbe  circuit  to  which  thof  appTopriatc-Iy 
belong  has  been  finished,  al  tbe  next  term.  It  is  unconstitutional. 

Practice    in   the   Supreme    Cmirt.     Constitutional   law. 
Before  the  Supreme  Court.     August  Turin,  1S77. 

Reported  in  the  opinion. 

R.  E.  Kennon  ;  IJekiikkt  Fieli>ek,  by  Z.  D.  Harbison,  for 
plaintiff  in  error. 

J.  II.  Gi'ERRr,  for  defciidiint, 

AV'arner,  Chief  Justice, 

The  defendant  in  error  made  a  motion  to  dismiss  the  plain- 
tiff's ease  on  the  groinid  that  there  was  no  original  hill  of 
eseeptione,  certified  to  ho  sueli  hy  tlie  clerk  of  the  court  he- 
low,  as  ia  required  by  the  42()2d  section  of  the  Code.     Upon 
an  inspection  of  the  record,  there  is  what  purports  to  1k3  an 
original  bill  of  exceptions,  hut  whether  it  is  tlie  true  original 
bill  of  exceptions,  wn  do  not  know,  as  the  clerk  has  failed  to 
certify  any  thing  at  all  in  relation  to  that  fact,  as  he  was  re- 
"jnired  to  do  by  the  section  of  the  Code  before  cited.     The 
irne  fiHiriuHl  liill  of  pvceptions,  when  certified  and  signed  by 
error  which  brings  the  case  into 
.    The  plaintiff  in  error  made  a  luo- 
[18  of  the  1st  section  of  the  act  of 
£6  until  after  all  the  cases  on  tbe 
leard,  so  as  to  give  him  an  opportu- 
jxceptions  properly  certified  by  tbe 

,  in  the  passage  of  the  act  of  1877, 
leading  objects  in  view,  so  far  as  the 
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game  could  be  constitutionally  accomplished.  First,  to  pre- 
vent the  dismissal  of  cases  in  this  court  when,  by  reason  of 
the  failure  of  the  clerk  of  the  superior  court  in  transmitting 
the  bill  of  exceptions  and  copy  of  the  record,  or  either  of 
them,  to  the  clerk  of  this  court ;  and  second,  when  the  clerk 
of  the  superior  court  shall  make  any  mistake  in  his  entry  of 
tiling  tl^e  bill  of  exceptions,  or  ^vhen  it  is  discovered  that  the 
record  is  so  incomplete  that  justice  requires  the  case  to  be 
postponed,  or  continued,  until  the  record  can  be  made  com- 
plete. Assuming  that  the  first  sectiofi  of  the  act  is  applicable 
when  the  bill  of  exceptions  has  not  been  authenticated  at  all 
by  the  clerk's  certificate,  as  in  the  present  case,  and  not  alone 
to  cases  in  which  there  has  been  a  failure  of  the  clerk  of  the 
superior  court  in  transmittitig  the  bill  of  exceptions  and 
copy  of  the  record  to  this  court,  still,  to  entitle  the  plaintiff 
in  error  to  the  postponement  of  his  case,  which  he  seeks,  and 
thus  to  prevent  its  dismissal,  a  properly  authenticated  bill  of 
exceptions,  and  copy  of  the  record,  must  reach  the  clerk  of 
this  court  before  it  shall  have  finished  the  circuit  to  which 
the  plaintiff's  case  belongs.  The  Pataula  circuit,  to  which  the 
plaintiff's  case  belongs,  having  been  finished,  and  no  properly 
certified  bill  of  exceptions  having  reached  the  clerk  of  tlii& 
court  before  that  time,  the  case  must  be  dismissed.  It  has 
been  suggested,  however,  that  the  first  section  of  the  act  of 
1877  further  provides,  that  in  case  the  bill  of  exceptions  and 
copy  of  the  record  shall  not  reach  the  clerk  of  this  court  be- 
fore the  cases  from  the  circuit  to  which  it  belongs  shall  have 
been  disposed  of,  said  case  shall  not  be  dismissed  <*n  account 
of  a  failure  to  return  or  send  up  the  same  at  the  proper  time, 
but  shall  be  placed  by  the  clerk  of  this  court  on  the  docket 
for  the  next  temi  thereof,  and  then  heard  with  the  cases 
from  the  circuit  to  which  said  case  belongs,  and  the  clerk  of 
this  court  shall  give  notice,  etc.  The  reply  to  that  suggest- 
ion is,  that  the  last  mentioned  part  of  the  act  of  1877,  which 
provides  for  the  docketing  and  hearing  the  case  at  the  second 
term  of  the  court  after  it  is  brought,  instead  of  at  the  first 
term  thereof,  is  directly  in  the  teeth  of  the  constitution  of 
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the  state,  which  declares  that  "  in  case  the  ])laintifl  in  error 
shall  not  be  prepared  at  the  first  term  to  prosecu!,e  the  case, 
unless  prevented  by  providential  cause,  it  shall  be  stricken 
from  the  docket,  and  the  jude:nient  below  shall  stand  affirm- 
ed/' The  plaintiff  having  failed  to  produce  a  properly  cer- 
tified bill  of  exceptions,  which  entitled  him  to  be  heard  there- 
on in  this  court,  before  the  circuit  to  which  his  case  belongs 
was  finished,  it  is  ordered  that  his  case  be  dismissed. 


Edward  R  Skipper,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

1.  The  maxim  "False  in  one  thing,  false  in  everything,"  is  not  to  Ik; 
understood  as  constraining  the  jury  to  discard  all  the  testimony  of  a 
corrupt  witness,  when  he  is  satisfactorily  corroborated  on  material 
points  by  circumstances,  or  by  other  evidence  unimpeached. 

2.  Ill-will  may  (but  not  necessarily  must)  weaken  the  evidence  of  a 
witness  who  testifies  while  under  its  infiueuce.  It  does  not,  per  ee, 
Impeach  the  witness.  The  jury  are  to  measure  its  effects  in  the 
given  instance. 

8.  Though  generally  a  party  cannot  directly  impeach  his  own  witness, 
he  may  contradict  him  by  proving  the  facts  to  be  otherwise  than  as 
the  witness  has  stated  them  in  evidence. 

4.  When  all  the  evidence  implicating  the  prisoner  tends  to  give  him 
the  character  of  a  principal  felon,  there  is  no  propriety  in  instruct- 
ing the  jury  to  acquit,  if  they  should  find  him  to  be  an  accessory 
only.  The  charge  of  the  court  in  every  case  should  be  adjusted  to 
the  facts. 

5.  Verdict  supported. 

Criminal  law.  Witness.  Impeacliment.  Accessory. 
New  trial  Before  Judge  Kiddoo.  Randolph  Superior 
Court.     May  Term,  1877. 

Reported  in  the  opinion. 

B.  S.  &  W.  C.  WoRRiLL,  for  plaintiff  in  error. 

James  T.  Flewellen,  solicitor  general,  by  John  T. 
Clarke,  for  the  state. 
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Bleckley,  Judge. 

Tlie  larceny  was  of  three  cows.     The  corjms  delicti  was 
clearly  proved.     One  cow  had  been  recovered.     The  hides 
of  the  otlier  two  had  been  found  and  identified.     All  three 
of   the  animals  had  been  driven  into  Alabama  and  sold. 
The  prisoner  s  brother  had  sold  them.     He  was  jointly  in- 
dicted with  the  prisoner  for  the  larceny,  and,  at  the  time  of 
the  prisoner's  trial,  had  been  convicted.     lie  was  a  witness 
for  the  state  on  the  prisoner's  trial,  and  if  his  testimony 
was  true,  the  prisoner  was  undoubtedly  guilty  as  charged. 
There  was  some  appearance  of  self-contradiction  in  a  part 
of  his  evidence.     Some  of  it  was  contradicted  by  another 
witness  introduced  by  the  state.      Still,  the  main  facts  im- 
plicating the  prisoner  stood  uncontradicted,  and  as  to  all  of 
them  that  were  essential,  he  was  strongly  corrobated  by  an- 
other witness,  who  testified  to  seeing  the  prisoner,  with 
some  other  person,  engaged  in  driving  the  cattle,  near  the 
place  from  whence  they  were  stolen,  and  about  the  time  the 
larcenv  was  conmiitted.     This  second  witness  was  a  female^ 
who  admitted  that  she  had  prosecuted  the  prisoner  for  steal- 
ing some  of  her  property. 

1.  Request  was  made  of  the  court  to  charge  the  jury  that 
if  they  believed  a  witness  "has  sworn  falsely  in  any  one 
thing,  or  upon  one  point,"  they  were  to  conclude  '*  that  he 
has  sworn  falsely  in  the  whole."  Also,  that  if  they  believed, 
from  the  evidence,  that  the  prisoner's  brother,  "as  insisted 
upon,  and  admitted  by  counsel  for  the  state,  has  been  guilty 
of  knowing  and  wilful  perjury  in  one  particular,  or  njwn 
one  point,"  they  were  "  to  conclude  that  he  is  false  in  the 
whole  of  his  statements." 

The  court  declined  so  to  charge.  One  good  reason  for 
declining  may  be  assigned,  applicable  alike  to  both  proposi- 
tions :  It  is,  tliat  no  allowance  is  made  for  corroboration, 
and  the  record  contains  strong  corroborating  evidence.  In- 
deed, the  latter  evidence  was  suflicient  in  itself  to  warrant  a 
conviction.     Tlie  true  rule  is,  that  if  a  witness  swear  wilfully 
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and  knowingly  false,  his  testimony  ouglit  to  be  disregarded 
entirely,  unless  it  is  so  corroborated  by  circumstances,  or 
other  evidence  unimpeached,  as  to  be  irresistible.  23  Ga.y 
576 ;  13  /J.,  508.  Besides  this  broad  reason  that  goes  to  the 
rejection  of  both  propositions,  there  is  another  well  founded 
objection  to  each  of  them.  The  first  proposition  fails  to 
distinguish  between  testimony  that  is  false  merely,  and  that 
which  is  knowingly  and  wilfully  false.  See  23  Ga.y  581 ; 
7  Wheat.,  283.  The  second  proposition  asserts  that  counsel 
for  the  state  admitted  and  insisted  upon  the  perjury ;  and 
the  court  was  requested  to  instruct  the  jury  that  such  was 
the  fact.  Perhaps  it  was  not  the  fact ;  and  the  refusal  of 
the  request  may  have  been  due,  in  part  or  in  whole,  to  that 
circumstance.  The  bill  of  exceptions  does  not  inform  us 
whether  what  the  request  assumes,  was  true  or  false. 

2.  Another  request  to  charge,  which  was  also  refused  by 
the  court,  was  in  these  terms,  "  If  you  believe  from  the  evi- 
dence that  either  one  or  more  of  the  witnesses  has  ill-will  or 
unkind  feelings  to  prisoner,  that  is  one  of  the  methods  of 
impeaching  a  witness,  and  that  weakens  the  testimony  of  the 
witness."  Bl-will  in  a  witness  does  not,  ipsofactOy  work  an 
impeachment,  nor  does  it  necessarily  weaken  the  force  of 
his  testimony.  It  may  weaken  it,  and  is  proper  to  be  con- 
sidered by  the  jury.  Code,  §3876 ;  2  Phil.  Ev.,  729,  730 ; 
9  Ga.y  121.  Compare  what  is  said  on  relationship.  10  Ga.y 
356 ;  6  Ih.y  349.  No  doubt,  there  are  conscientious  wit- 
nesses who  are  made  the  more  cautious  by  the  existence  of 
any  ill-will  under  which  they  labor.  They  guard  themselves 
against  being  influenced  by  it,  and  in  their  apprehension  of 
going  beyond  the  truth  under  the  lead  of  their  feelings,  they 
stop  something  short,  to  be  on  the  siife  side.  Thus,  their 
ill-will  operates  favorably,  rather  than  unfavorably,  to  the 
party  against  whom  they  are  called.  Witnesses  may  be 
scarce  wlio  can  do  full  justice  to  their  enemies,  but  certainly 
there  are  some.  For  my  own  part,  I  think  there  are  multi- 
tudes of  people  who  are  trustworthy  and  reliable  in  all  situ- 
ations and  under  all  circumstances.     Declaim  against  the 
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world  as  we  may,  it  abounds  in  truth,  purity  and  integrity. 
Tlie  law  brands  no  witness  as  impeached  just  because  he  is 
not  at  peace  with  the  scoundrel  against  whom  he  testifies. 
It  recognizes  the  possibility  of  bias  in  his  evidence,  but  it 
does  not  go  further,  and  convert  the  possibility  into  a  cer- 
tainty. It  leaves  that  for  the  jury  to  do,  in  the  event  they 
shall  believe,  on  their  oaths,  that  it  ought  to  be  done,  under 
all  the  circumstances  of  the  particular  case.  The  jury  may 
discount  for  ill-will,  but  there  is  no  rule  that  they  mitst 

3.  Another  request  made  and  refused  was,  that  the  state 
could  not  contradict  its  own  witnesses,  unless  counsel  for 
the  prosecution  had  been  misled  by  the  witnesses.  A  party 
cannot,  generally,  impeach  his  own  witness  by  evidence  ad- 
duced for  that  purpose,  but  this  is  a  rule  touching  the  ad- 
missibility of  evidence,  and  is  for  the  court  to  deal  with — 
not  the  jury.  Nor  does  the  rule,  when  properly  under- 
stood, prohibit  evidence  to  prove  the  facts  to  be  otherwise 
than  they  may  have  been  stated  to  be  by  some  of  the  par- 
ty's own  witnesses.  In  this  way,  contradiction  is  allowed, 
though  direct  impeachment  be  not.  7  Ga.^  198,  199,  citing 
1  Greenleaf  s  Ev.,  §§442,  443 ;  1  Phil.  Ev.,  309,  and  note 
535  in  2  Ib,\  16  Ga,^  593.  In  the  special  case  of  a  party  be- 
ing entrapped  by  the  previous  contradictory  statement  of 
his  witness,  even  direct  impeachment  is  permitted.  Code, 
§38f)9.  And  see,  as  to  witnesses  examined  in  behalf  of  the 
state  on  public  prosecutions,  1  Phil.  Ev.,  310,  311;  2  /6., 
note  537,  p.  782. 

4.  Finally,  the  court  refused  to  charge  as  requested,  that 
on  this  indictment  the  prisoner  could  not  be  convicted,  if 
he  was  guilty  only  as  accessory  before  or  after  the  fact.  If 
the  prisoner  was  guilty  at  all,  he  was  a  principal.  There 
was  no  evidence  which  affected  him,  that  did  not  go  to  im- 
press that  character  upon  him.  Unless  the  evidence  is  so 
utterly  false  as  to  be  of  no  force  against  him  whatever,  he 
was  personally  present,  and  took  an  active  part  in  driving 
off  the  cattle  when  they  were  stolen.  He  committed  the 
larceny  for  himself,  and  did  not  merely  procure  its  com- 
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miseion.  There  was  no  evidence  on  wliieh  to  base  any 
cliarge,  touching  an  accessory  before  the  fact  or  after  the 
fact.     For  thid  reason,  the  request  was  properly  refused. 

5.  Tl»e  usual  gronnde  of  motion  for  new  trial  that  the 
verdict  was  contrary  to  evidence,  to  law,  etc.,  were  all  proj)- 
erly  overruled.  The  whole  ease  rests  on  the  truth  or  false- 
hood of  the  evidence.  The  jury  thought  there  was  enough 
truth  in  it  to  establish  guilt,  and  their  opinion  upon  such  a 
question  is  decisive. 

Cited  by  counsel;  13  Ga.,  50S;  20  II.,  15C;  23  Ih.,  297, 57(1; 
1  ^Hiarton's  Cr.  I^w,  7S3,  785. 

Judgment  affirmed. 


Ma&tiia  Cabter,  executrix,  et  al.,  plaintiffs  in  error,  rn. 
BKiuf>ET  IIallaiian  et  al,,  defendants  in  erroi-. 

1.  Od  rd  issue  of  fact  Diadc  b;  bill  and  sDswer.  and  with  atfldavitx  pro 
X  control  the  thunccllor  in  the  grnnC  of  n 


umpofHry  injuticlion. 


of  law  arc  made,  complicated  by  the  fnctx 
I  for  their  cXvar  undcTstandiD^,  It  is  bclliT 
the  facts  ascertained  on  full  exaniinaiion 
nrltncsEea,  on  regular  (rial  in  open  courl, 
1  error  make  it  plainly  appear  Ibat  princi- 
>tde  or  overlookt^d  by  the  grant  uf  injuoc- 
»rfcre  therewith. 

udge  GiBsos.    Kiehmond  Superior 

877. 


Frank  H.  Miller,  for  plaintifFs  in 


N  T.  Shewmake;  Tuohas  H.  Gii 
defendants. 
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Carter,  ex'x,  etal.,v«.  Hallahan  et  al. 

Jackson,  Judge. 

This  was  a  bill  filed  by  Mrs.  Hallahan  and  children,  against 
Mrs.  Carter  and  others,  who  held  mortgages  against  lands 
in  which  Mrs.  Hallahan  claimed  dower.  The  contest  was 
narrowed  down  to  the  fight  over  dower,  homestead,  year's 
support,  etc.  Mrs.  Carter's  mortgage  Jl.  fa,  was  levied 
upon  the  lands,  and  the  object  of  the  bill  was  to  enjoin  the 
sale  thereof  until  the  application  of  the  widow  for  dower 
could  be  settled  regularly  by  trial  before  court  and  jury. 
•The  court  granted  an  injunction  as  to  part  of  the  land,  ap- 
pointing commissioners  to  lay  oflf  a  certain  portion  tempo- 
rarily for  dower,  and  enjoining  the  parties  from  selling  such 
portion,  but  leaving  the  balance  open  to  their  sale,  if  they 
desired  to  sell.  The  defendants  excepted  to  the  injunction, 
and  bring  the  case  here  for  our  review. 

1.  Tliere  is  evidence  in  the  bill,  supported  by  some  affi- 
davits, going  to  show  that  Hallahan  died  seized  and  pos- 
sessed of  the  land — he  certainly  died  possessed  of  it ;  and 
there  is  evidence  which  may  convince  a  jury  that  he  did 
not  part  witli  the  absolute  estate,  so  as  to  bar  the  widow's 
right  to  dower,  and  there  is  evidence  the  other  way.  The 
chancellor  has  decided  this  issue,  and  we  will  not  control 
his  discretion. 

2.  Other  points  are  made  touching  the  effect  of  the  deed 
of  assignment,  made  by  the  register,  to  the  property  of  the 
bankrupt,  whether  it  covered  this  land  or  not,  and  whether, 
if  it  did,  it  was  such  a  judicial  sale  as  barred  the  widow's 
right  to  dower ;  «nd,  also,  whether  or  not  the  widow  is  es- 
topped by  the  conduct  of  her  Imsband  in  leaving  out  this 
land  from  his  schedule,  when  he  went  into  voluntary  bank- 
ruptcy ;  and,  also,  in  inducing  Mrs.  Carter  to  act  towards 
Burke,  who  purchased  or  got  a  lien  from  Hallahan,  as  the 
real  owner  and  complete  possessor  of  the  fee,  to  give  Burke 
time,  and  not  to  sell  till  after  Hallahan  had  died. 

These  questions  can  be  better  adjudicated  when  all  the 
facts  are  before  the  court,  when  the  witnesses  are  subject  to 
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cross-examination  and  can  be  sifted,  and  all  the  facts  drawn 
to  the  surface  and  seen  plainly  by  the  chancellor. 

We  incline  to  think  tliat  the  widow  is  not  estopped,  and 
that  the  deed  to  the  assignee  did  not  pass  title  out  of  Ilal- 
lalian  so  as  to  bar  her  right,  leaving  the  naked  question, 
did  Hallahan  pass  absolute  title  to  Burke,  or  only  a  sort  of 
mortgage  to  let  him  and  his  partner,0'Donohue,  make  their 
money  consistently  with  older  liens  out  of  the  land,  and  at 
the  same  time  to  benefit  Ilallahan's  family,  who  remained  in 
possession  ?  But  we  do  not  decidii  either  the  estoppel,  or  the 
effect  of  the  assignment  by  the  register  to  the  assignee  in 
bankruptcy.  We  simply  rule  that  we  will  not,  in  such  a 
case,  control  the  discretion  of  the  chancellor  in  granting  the 
injunction. 

In  respect  to  the  temporary  assignment  of  dower,  we  sup- 
pose that  it  binds  nobody.  The  creditors  need  not  sell  the 
balance  of  the  land  unless  they  wish  to  do  so,  and  the  widow 
herself  may  prefer  dower  in  money.  The  injunction  should 
probably  have  restrained  all  interference  with  any  of  the 
lands,  until  the  rights  of  the  widow  and  creditors  could  be 
abjusted  by  regular  trial ;  but  the  widow  does  not  conii)lain, 
and  it  does  not  lie  in  the  mouths  of  tlie  creditors  to  do  so. 
At  all  events,  they  need  not  sell  a  part  of  the  land  unless 
they  wish.  Besides,  it  is  always  in  the  power  of  the  chan- 
cellor to  modify  his  interlocutoiy  decrees  or  orders,  and  we 
doubt  not  that  he  will  do  so,  if  it  be  made  to  appear  that 
anybody  will  be  hurt  by  the  sale  of  a  part  of  the  land,  when 
probably  all  should  be  sold  togetlier. 

Judgment  affirmed. 


Maby  E.  Pbimkose,  plaintiff  in  error,  vs.  John  S.  Browning, 

defendant  in  error. 

1.  Where  an  execution  against  the  husband  was  levied  on  certain  prop- 
erty which  was  claimed  bj  the  wife,  and  plaintiff  showed  that  at  the 
time  of  the  levy  the  husband  and  wife  were  living  together  in  the  house. 
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and  on  the  lot  levied  on.  and  that  the  sheriff  served  the  notice  of  thi' 
levy  on  the  husband  as  being  in  possession,  a  non-suit  was  properly 
refused. 

2.  That  the  court,  after  the  argument  of  the  motion  for  a  non-suit,  re- 
called the  sheriff,  and  drew  from  him  the  fact  as  to  the  person  upon 
whom  he  served  the  notice  of  levy,  and  directed  him  to  amend  his 
entry  accordingly,  was  not  error. 

3.  The  refusal  of  the  court  to  allow  a  traverse  of  the  amended  entry  to 
be  made  an  issue  for  separate  trial,  was  not  error. 

4.  Whether  the  husband  was  insolvent  at  the  time  he  made  the  volun- 
tary conveyance  of  property  to  his  wife,  or  whether  such  conveyance 
was  made  with  the  intention  to  delay  or  defraud  his  creditors,  and 
whether  such  intention  was  known  to  the  party  taking,  were  all 
questions  for  the  jury,  under  the  evidence  and  a  proper  charge. 

Claim.  Levy  and  sale.  Husband  and  wife.  Practice 
in  the  Superior  Court.  Amendment.  Debtor  and  creditor. 
Fraudulent  conveyance.  Before  Judge  Pottle.  Richmond 
Superior  Court.     April  Term,  1877. 

Reported  in  the  decision. 

II.  Clay  Foster,  for  plaintiff  in  error. 

Baunes  &  CLT^raiiNO,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury,  un- 
der the  charge  of  the  court,  found  the  property  subject  to 
the  plaintiff's  fi^fd^  levied  thereon.  The  claimant  made  a 
motion  for  a  new  trial  on  the  several  grounds  therein 
stated,  which  was  overruled,  and  the  claimant  excepted. 
It  appears  from  the  record  and  bill  of  exceptions,  that  the 
plaintiff,  at  the  trial,  introduced  the  sheriff  as  a  witness  to 
prove  that  the  defendant  in  the  fi.fa,  was  in  possession  of 
the  property  at  the  time  of  the  levy.  The  sheriff  stated 
that  the  defendant  was  living  in  the  house,  and  that  the 
claimant,  who  was  his  wife,  was  also  living  in  it.  The 
plaintiff  closed  his  evidence,  and  the  claimant  made  a  mo- 
tion for  a  non-suit ;  and  after  argument  had  for  and  afi:ain6t 
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the  motion,  the  court  called  the  witness  back  to  the  stand, 
and  asked  him  upon  whom  he  served  the  notice  of  the  levy 
as  being  in  possession  ?  The  sheriff  said  he  served  the  no- 
tice on  the  defendant.  Thereupon  the  court  instructed  the 
sheriff  to  so  amend  his  return  as  to  make  that  fact  appear, 
to  which  claimant  objected,  and  when  his  objections  were 
overruled,  tendered  a  traverse  of  said  amended  entry  by  the 
sheriff,  and  asked  that  said  issue  be  tried  separately  by  the 
jury ;  this  the  court  refused,  but  said  that  said  traverse 
might  be  tried  with  the  other  issues,  in  the  case — the  court 
holding  that  the  evidence  for  the  plaintiff  was  sufficient  to 
cast  the  burden  of  proving  title  to  the  property  on  the 
claimant.  The  action  of  the  court,  as  hereinbefore  recited, 
is  one  of  the  errors  complained  of  in  the  claimant's  motion 
for  a  new  trial. 

1.  There  was  no  error  in  overruling  the  claimant's  mo- 
tion for  a  non-suit.  The  possession  of  the  property  by  the 
defendant  in  Ji./a.  at  the  cime  of  the  levy  thereon  by  the 
sheriff,  was  sufficient  to  cast  the  burden  of  proving  title  to 
the  property  in  the  claimant,  notwithstanding  the  claimant 
was  the  wife  of  the  defendant,  and  living  in  the  house  with 
him.  In  this  state  the  husband  is  the  head  of  the  family,  and. 
the  wife  is  subject  to  him.     Code,  §1753. 

2,  3.  Although  the  subsequent  action  of  the  court  was 
aunecessary  to  make  out  2i  prima  facte  case  for  the  plaintiff 
in  Ji.  fa,^  still,  there  was  nothing  objectionable  in  its  ac- 
tion, in  view  of  the  facts,  which  would  authorize  this  court 
to  interfere  and  control  its  discretion  in  conducting  the  trial 
of  the  case  before  it.  See  the  latter  part  of  the  opinion  in 
Moore  iib  Co.  vs.  Cameron^  12th  Ga.  JRep.^  266. 

4.  Whether  the  defendant.  Primrose,  was  insolvent  or  not 
when  he  made  the  voluntary  conveyance  of  his  property  to 
his  wife,  as  set  forth  in  the  record,  or  whether  that  convey- 
ance was  made  with  intention  to  delay  or  defraud  his  credi- 
tors, and  such  intention  known  to  the  party  taking,  were 
questions  of  fact,  to  be  determined  by  the  jury  from  the 
evidence,  under  the  charge  of  the  court  as  to  the  law  ap- 
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plicable  thereto.  The  court  -charged  the  jury  as  follows: 
"  Tliis  case  arises  upon  a  levy  and  claim — ihe^./b.  levied 
is  for  §3,000 — no  objection  is  made  to  it,  it  has  been  levied 
on  two  lots  of  land  as  the  property  of  P.  II.  Primrose — the 
wife  of  defendant  claims  this  property.  The  court  has 
merely  decided  when  the  plaintiff  closed,  that  he  had  made 
out  2i  prima  facie  Q.2^SiQ  of  title  in  the  defendant,  so  as  to 
shift  the  burden  of  proof  on  the  claimant  to  show  title. 
The  claimant  has  put  in  evidence  a  deed  from  her  husband 
to  her,  conveying  certain  property,  also  a  deed  from  Shew- 
make,  assignee  of  M.  O'Dowd,  to  her.  She  contends 
that  the  property  bought  of  Shewmake  was  the  prop- 
erty levied  on,  and  was  bought  with  the  proceeds  of  the 
property  conveyed  by  her  husband  to  her.  Plaintiff  says 
this  title  is  bad  for  two  reasons :  1.  It  was  made  to  delay 
or  defraud  creditors.  2.  That  it  was  a  voluntary  convey- 
ance, not  for  a  valuable  consideration,  and  made  by  Prim- 
rose when  he  was  insolvent. 

Here  paragraphs  two  and  three  of  section  1952  of  the 
Code,  were  read.  The  burden  of  proof  is  on  the  plain- 
tiff to  show  that  the  claimant's  title  is  bad.  It  is 
for  you  to  say  whether  the  proof  shows  that.  If 
you  believe  that  the  deed  from  Primrose  to  his  wife  was 
made  with  the  intention  to  delay  or  defraud  his  creditors, 
and  such  intention  was  known  to  the  party  taking  it,  it  is 
void  against  plaintiff.  Fraud  is  never  presumed — it  must 
be  proven ;  it  may  be  proven  by  circumstances.  You  may 
look  to  the  deed  itself  to  see  if  it  contains  anv  internal  evi- 
dence  of  such  intention.  A  valuable  consideration  is  for 
money,  or  other  things  of  value.  A  good  consideration  is 
for  love  and  affection.  Was  Primrose  insolvent  at  the  time 
he  made  the  deed  to  his  wife?  If,  when  he  made  it,  he  owed 
more  than  he  had  property  or  means  to  pay,  he  was  an  in- 
solvent man.  When  he  put  his  name  to  O'Dowd's  paper  as 
an  indorser,  he  became  a  debtor  to  the  holder  of  that  paper, 
as  much  so  as  the  maker  or  security,  though  the  maker  is 
primarily  liable  to  pay  the  debt.    If  he  was  legally  liable  as 
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indoreer  or  otherwise  for  more  tlian  lie  liad  means  to  pay, 
he  was  insolvent.  If  you  find  that  the  claimant's  title  is  bad. 
for  either  of  the  reasons  given,  you  will  tind  the  property 
subject.  If  you  find  the  title  was  good,  you  will  tind  the 
property  not  subject.  Whether  or  not  this  deed  was  made 
with  the  intention  to  delay  or  defraud  creditors  is  ex 
clusivelj  a  question  of  fact  for  you,  also  whether  Primrose 
was.  or  not,  insolvent  at  the  time." 

We  find  no  error  in  the  charge  of  the  court  to  the  jury. 
in  view  of  the  evidence  contained  in  the  record,  and  that 
evidence  being  quite  sufficient  to  support  the  verdict,  the 
motion  for  a  new  trial  was  properly  overruled.  Let  the 
judgment  of  the  court  below  be  affirmed. 


TuE  Geoimjia  Railroad  &  Bakkiso  Ci>mi'ANV,  plaintiff  in 

error,  vs.  Robkkt  M.  McDade,  defendant  in  error. 
1.  Where  the  official  printed  scbediile,  furnished  to  conductors  and  Iwti- 
motive  engineers,  preacrit>cs  a  given  hour  uod  mioule  for  leaving  ihi' 
startiog  terniinua,  aud  no  provision  is  miidc  in  the  nilcH  anil  rcgiiia- 
lions  for  xtariing  at  any  other  lime,  to  enter  on  the  trip  flfiecn  min- 
nlcs  after  Ihe  prescril>ed  time  has  expired,  is  to  vary  from  llie  sched- 
ule: and  if  done  without  express  authority  from  the  superintendent, 
or  ihe  proper  general  officer  of  the  road,  it  is  a  breacli  of  orderii. 
i.  For  conductors  and  engineers  to  abide  aljsolutely  snd  invariulily  liy 
the  schedules  fumihheit  them  for  running  trains,  except  wlien  clearly 
and  expressly  authorized  to  vary  therefrom,  is  of  the  luet  Importance 
to  both  life  and  property ;  and  where  the  printed  ruleH  which  accom. 
paoy  the  schedules  warn  both  classes  of  employees  that  they  will  be 
held  reHpoDsiblo  for  the  satisfaetory  running  of  the  schedules,  an 
engineer  cannot  excuse  himself  for  commencing  a  trip  fifteen  mln- 
ired,  by  the  fact  that  he  acted 
["he  schedule  being  prescribed  by 
d  absolve  the  other  from  his  oli- 

1,  one  railroad  train  is  to  arrive 
'ore  the  lime  ftxed  for  another 
ew  trip,  sueh  point  is  a  lerminiis 
ng  poiut  a»  to  either;  especially, 
designated  as  such  on  the  sched- 
i  respect  to  the  point  in  question, 
ivery  by  an  employee  when  not 
B  contrary  to  evidence. 
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Railroads.  Scliedules.  Master  and  servant.  New  trial. 
Before  W.  L,  Calhoun,  Esq.,  Judge  pro  hac  mce.  UeKalb 
Superior  Court.     March  Term,  1877. 

Reported  in  the  opinion. 

Candler  &  Thomson;  Henry  Hillyer,  for  plaintiff  in 
error. 

John  T.  Glenn  ;  John  A.  Stephens,  for  defendant. 

Bleckley,  Judge. 

Two  trains  came  in  collision  upon  the  Georgia  Railroad. 
One  of  them  w^as  the  down  day-passenger  train,  bound  from 
Atlanta  to  Augusta ;  the  other  was  the  Stone  Mountain  pas- 
senger train,  bound  from  Stone  Mountain  to  Atlanta.  The 
2)lace  of  collision  was  about  two  miles  from  the  mountain, 
and  two  or  two  and  a  half  miles  from  a  switch,  the  lirat  sta- 
tion above.  The  precise  time  of  the  collision  is  not  fixed 
by  the  evidence,  but  it  was  not  earlier  than  seven  o'clock, 
forty-one  minutes,  in  the  forenoon,  and  must  have  been  not 
many  minutes  later.  The  official  schedule  for  the  down 
train  prescribed  six  o'clock,  thirty  minutes,  for  leaving  At- 
lanta, six  o'clock,  fifty -nine  minues,  for  leaving  the  switch, 
and  seven  o'clock,  twelve  minutes,  for  arriving  at  Stone 
Mountain.  The  oflicial  schedule  for  the  mountain  train 
prescribed  seven  o'clock,  twenty-five  minutes,  for  leaving 
the  mountain,  seven  o'clock,  forty  minutes,  for  reaching  the 
switch,  and  eight  o'clock,  thirty  minutes,  for  arriving  at  At- 
lanta. Thus,  the  time  for  this  train  to  leave  the  mountain, 
was  thirteen  minutes  after  the  time  for  the  down  train  to 
arrive  there.  The  Stone  Mountain  train  was  an  accommo- 
dation train,  running  each  way,  daily,  between  the  mountain 
and  Atlanta.  It  carried  no  mail,  and  had  no  connections  to 
make.  Returning  to  the  mountain  in  the  afternoon,  it  had 
to  pass  the  up  day-passenger  train,  bound  from  Augusta  to 
Atlanta,  at  Decatur.    Decatur  was  accordingly  indicated 
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on  the  schedule  as  an  afternoon  meeting  place.  The  sched- 
ule, as  originally  printed,  designated  the  switch  as  a  morn- 
ing meeting  place  with  the  down  day-passenger  train,  and 
so,  at  one  time,  had  been  the  actual  running  of  the  trains. 
But  that  arrangement  was  discontinued,  and  a  strip  of  paper 
on  which  the  changed  time-table  appeared  in  print,  was 
pasted  over  the  original  time-table,  and  over  the  letters  de- 
signating the  switch  as  a  meeting  point ;  so  that,  at  the  pe- 
riod of  the  collision,  the  switch  was  no  longer  a  meeting 
point,  nor  was  there,  according  to  the  scliedule  then  in  force, 
any  meeting  point,  whatever,  for  the  two  colliding  trains, 
unless  Stone  Mountain,  the  starting  terminus  of  the  accom- 
modation train,  was  to  be  so  regarded.  The  down  day-pas- 
senger train  of  that  morning  was  prevented  from  leaving 
Atlanta  on  schedule  time  by  certain  work  upon  tlie  track 
within  the  city,  which  was  in  progress,  and  which  had  to  be 
completed  before  the  train  could  pass  over.  The  delay  was 
thirty  minutes,  and  the  train  left  at  seven  o'clock,  instead 
of  half  past  six.  In  leaving  the  switch,  it  was  forty-two 
minutes  behind  schedule  time;  that  is,  it  left  at  seven 
o'clock,  forty-one  minutes,  which  was  just  one  minute  after 
the  mountain  train  was  due  there.  The  mountain  train  left 
Stone  Mountain  at  seven  o'clock,  forty  minutes,  having 
waited  fifteen  minutes  beyond  its  schedule  time.  When  it 
left,  the  down  train  had  been  due  at  the  mountain  twentv- 
eight  minutes.  The  down  train  having  run  two  or  two  and 
a  half  miles  from  the  switch,  and  the  mountain  train  about 
two  miles  from  the  mountain,  they  met  and  ran  together. 
Just  before  the  moment  of  collision,  the  engineman  on  the 
mountain  train,  seeing  the  danger,  and  having  reversed  his 
engine  and  put  on  brakes,  jumped  from  the  engine  to  the 
ground,,  breaking  his  arm  by  the  fall.  For  this  injury  the 
present  action  was  brought  by  him  against  the  railroad  com- 
pany. He  recovered  twelve  hundred  and  fifty  dollars,  and 
the  court  below  refused  the  company  a  new  trial. 

1,  2.  In  the  plaintiff's  declaration,  he  alleged  that  the  train 
he  was  upon,  to-wit:   the  mountain  train,  departed  from 
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Stone  Mountain  at  the  time,  and  in  the  manner,  prescribed 
by  the  rules  and  regulations  and  direcitions  of  the  defendant. 
There  is  no  complaint  that  the  schedule,  or  the  rules  and 
regulations  were  ambiguous  or  imperfect,  or  that  the  plain- 
tiff did  not  or  could  not  understand  them.  On  the  contrary, 
he  alleges,  in  effect,  that  he  complied  with  them.  Did  he 
do  this,  is  the  main  question  in  the  case  ?  The  schedule  and 
rules  for  his  government  were  in  a  printed  book,  emanating 
from  the  superintendent  of  the  railroad,  and  a  copy  of  the 
book  was  in  the  plaintiff's  possession.  That  b€K)k  designated 
Decatur  as  a  meeting  place,  but  did  not  designate  Stone 
Mountain  as  such.  It  fixed  one  ti  me  for  leaving  Stone  Moun- 
tain, and  contained  no  allusion  to  any  other  time.  The  only 
time  for  the  departure  of  plaintiff's  train  w^as' seven  o'clock, 
twenty-five  minutes.  He  did  not  go  then,  but  went  fifteen 
minutes  later.  By  this  variation  from  the  plain  letter  of  the 
schedule,  he  threw  himself  upon  a  part  of  the  track  where 
he  had  no  right  to  be  at  the  time  the  collision  occurred.  If 
he  had  pursued  the  schedule,  he  would  have  reached  the 
switch  before  the  down  train  left  it.  He  was  due  there  at 
seven-forty,  and  the  down  train  waited  till  seven-forty-one. 
He  started  from  the  mountain  at  precisely  the  time  he  was 
told  by  the  schedule  to  arrive  at  the  switch.  According  to 
his  own  testimony,  his  opinion  was,  that  it  was  right  to  start 
on  schedule  time,  but  he  was  overruled  by  the  conductor. 
But  the  schedule  was  obligatory  upon  both  alike.  He  can- 
not plead  the  conductor's  orders  as  a  justification  for  violat- 
ing the  printed  orders  of  their  common  superior.  By  a  clause 
in  the  printed  book  which  contained  his  instructions,  he  was 
warned  that  "  conductors  and  engineers  will  be  held  strictly 
responsible  for  the  faithful  observa*nce  of  all  rules,  and  the 
satisfactory  running  of  schedule."  The  observance  of  sched- 
ule was  not  a  divided  duty,  but  a  joint  duty.  If  the  schedule 
was  run  at  all,  it  had  to  be  run  by  both,  each  performing  his 
allotted  share  of  the  work.  Whenever  either  attempted  to 
vary  from  the  schedule,  in  a  case  not  provided  for  by  the 
rules,  no  running  could  be  done,  without  returning  to  the 
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gchednlo  and  abiding  by  it.  It  was  tlie  cliart  of  botli.  That 
tliey  could  i^t  co-operate,  miglit  be  a  good  excuse  for  not 
rnnuing  at  all,  but  could  Qot  be  an  excuse  to  either  for  run- 
ning wrong.  AVhere  railroads  have,  as  in  this  state,  but  a 
single  track,  and  trains  running  in  both  directions,  if  they 
are  to  he  used  with  the  sligtitest  approach  to  safety,  there 
must  l>e,  on  the  part  of  engtnenien  and  conductors,  absolute 
and  invariable  compliance  with  the  schedules  prescribed  to 
them.  Nothing  is  more  important — notliing  can  be  more 
important.  In  no  other  way  can  there  be  any  degree  of 
security  to  the  lives  of  passengers,  or  of  innocent  employees 
un  the  varioux  trains,  or  to  the  engines  and  trains  themselves 
as  property.  Any  other  mode  of  running  means  wreck  and 
death. 

3.  Neither  tlie  plaintiff  nor  his  conductor  had  any  suffi- 
cient reason  for  treating  tlie  mountain  as  a  meeting  point, 
within  the  language  of  the  printed  rules.  They  both  knew 
there  had  been  a  meeting  point  at  the  switch,  and  that  it  had 
been  discontinued.  Tliey  also  knew  that  there  was  still  a 
meeting  point  at  Decatur  for  tlie  afternoon  trains,  and  that  it 
was  plainly  designated  as  such  on  the  schedule.  They  should 
have  understood  that  meeting  points  were  those  only  that 
were  so  denominated,  and  at  whicli  trains,  in  the  regular 
working  of  the  schedule,  actually  met  and  passed  each  other. 
The  mountain  was  a  starting  point — as  nmch  bo  as  Atlanta. 
From  it  the  mountain  train  started,  each  morning,  on  a  new 
trip.  Moreover,  the  time  for  starting  was  not  until  thirteen 
minates  after  the  other  train  arrived.    These  two  trains 

«• —    .,«♦  ♦ 1   ^(.jj  other  anywhere.     There  was  no 

]  appointed.  For  them  to  meet  each 
r  irregular ;  it  would  be  to  change  the 
in  it  as  it  was. 

t  down  train  was  out  of  time.  When 
it  left  under  special  orders,  of  which 
t  liad  no  right  to  leave.  We  can  see 
proceedings,  any  more  than  for  those 
But  fault  there,  does  not  relieve  the 
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plaintiff.  Unless  clear  himself,  he  cannot  recover,  whatever 
may  be  the  blame  attaclied  to  others  Under  Ae  evidence 
in  the  record,  he  failed  to  do  what  his  declaration  alleges — 
he  failed  to  run  according  to  the  rules  and  regulations  pre- 
scribed. He  had  no  warrant  for  leaving  fifteen  minutes 
after  his  schedule  time.  He  did  leave,  nevertheless,  and 
he  must  take  the  consequences.  We  direct  a  new  trial,  on 
the  ground  that  the  verdict  is  contrary  to  evidence.  It  is 
unnecessary  to  deal  with  the  charge  of  the  court,  further 
than  to  say  that  it  should  be  made  to  conform  to  the  views 
expressed  in  this  opinion. 

Cited  by  counsel— 35 ^a.,  105 ;  53  /&.,  630 ;  51  76.,  212 ; 
55  /J.,  133 ;  50  Ik,  465 ;  56  7&.,  645 ;  24  lb.,  356 ;  54  /&., 
609 ;  55  /&.,  279 ;  56  /&.,  277 ;  58  7*.,  485. 

Judgment  reversed. 


GnJBEBT  M.  Stokes,  plaintiff  in  error,  vs.  William  A.  Max- 
well et  al.,  defendants  in  error. 

The  purdiaser  of  land  subject  to  the  lien  of  a  mortgage,  who  bups  after 
the  mortgagor  has  been  sued  and  served  with  the  rule  nisi  toforedose  the 
mortgage,  will  be  concluded  by  the  judgment  of  foreclosure,  although 
the  mortgagor  was  not  served  until  after  the  term  to  which  the  rule 
was  returnable,  and  after  the  Ist  of  January,  1870;  and  such  pur- 
chaser cannot  set  up  the  limitation  act  of  1860,  though  the  cause  of 
action,  entitling  the  mortgagee  to  foreclose,  arose  prior  to  1865. 

Mortgages.  Judgments.  Lis  pendens.  Statute  of  limita- 
tions. Before  Judge  Clabk.  Lee  Superior  Court.  March 
Term,  1877. 

Keported  in  the  opinion. 

W.  A.  Hawkins,  for  plaintiff  in  error. 

D.  A.  Yabok,  for  defendants. 
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Jackson,  Judge. 

M&xwell  and  Yaeoa  held  a  mort^rafre,  dated  in  1859, 
against  Gilbert,  to  indemnify  them  as  Bccurities  for  Gilbert, 
By  the  terms  and  conditions  of  the  mortgage,  they  were  al- 
lowed to  foreclose  whenever  they  should  be  sued  upon  any 
of  the  notes  on  which  they  had  gone  security  for  Gilbert, 
In  1869  they  obtained  a  rule  nisi  fo  foreclose,  which  was 
not  served  on  Gilbert  until  November,  1870,  and  the  rule 
was  made  absolute  iu  March,  1S73,  and  execntion  issued  to 
make  the  money  out  of  the  mortgaged  property,  and  was 
levied  thereon. 

The  land  mortgaged  was  claimed  by  Stokes,  the  jury 
found  it  subject  to  the  fi.fa.,  and  Stokes  excepted  to  va- 
rious rulings  of  the  court.  Stokes'  title  rested  on  a  deed 
made  in  1871,  after  the  rule  nisi  was  sued  out  in  1869,  and 
after  its  service  on  Gilbert  in  187l),  Tlie  bill  of  exceptions 
"  "  '       ^    •     ■■      ,nd  Sutherlin  to  Pace ; 

lot  disclosed,  nor  any- 
jd  or  otherwise.  It  is 
ced  a  deed  from  Pace, 
[>f  t)ie  other  sales  not 
they  too  were  in  1871, 
>tlierwise,  the  plaintiff 
because  it  is  said  that 
in  1871,  and  no  pos- 
acc,  is  mentioned, 
show  that  the  cause  of 
ic  rule  was  not  served 
id  thus  that  suit  was 
illl  the  bar  of  the  stat- 
d.  The  court  rejected 
admitting  all  the  facts 
!  fact  that  the  cause  of 
lead  the  limitation  act 
in  the  case  is,  whether 
I  bar  by  Stokes,  under 
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the  facts  of  his  title,  and  the  date  thereof  after  service  of 
the  rule  on  Gilbert. 

How  far  a  purchaser  from  the  mortgagor  is  concluded  by 
the  judgment  of  foreclosure  has  been  several  times  before 
this  court,  and  what  he  may  set  up  in  defense  of  his  claim, 
though  not  set  up  on  the  trial  of  foreclosure  by  the  mort- 
gagor, has  been  considered.  In  54  Ga,,  462,  Judge  McCay 
reviews  the  cases,  and  the  court  holds  that  the  statute  of  lim- 
itations, though  not  pleaded  by  the  mortgagor  on  the  trial 
of  the  rule  to  foreclose,  could  be  set  up  as  a  bar  by  a  pur- 
chaser ^Wor  to  the  commencement  of  st-atutory  proceedhigs 
to  foreclose;  but  it  is  distinctly  stated,  and  the  reason  and 
spirit  of  the  argument  is  altogether  against  the  right  to  set 
up  the  bar  of  the  statute  by  a  purchaser  after  suit.  Judge 
McCay  says,  in  that  case,  that  "  a  vendee  is  never  bound  but* 
by  acts  done  by  his  vendor  before  \i\^  purchase.  He  buys 
subject  to  all  his  vendor  has  done.  But,  after  the  title  has 
passed,  it  would  seem  contrary,  not  only  to  all  rule,  but  to 
the  principles  of  justice,  to  make  it  competent  for  the  ven- 
dor, by  any  act  of  his,  to  conclude  the  purchaser."  Again, 
he  says,  *'  What  security  has  the  purchaser  that  the  judg- 
ment is  right  ?  The  mortgagor  did  not  have  any  possible 
interest  in  preventing  the  judgment.  He  had  parted  with 
all  interest  in  the  land,  and  the  judgment  did  not  bind  him 
personally." 

So,  it  will  be  seen,  that  the  case  is  put  upon  the  purchase 
before  the  proceedings  began  to  foreclose ;  and  the  opinion 
concludes,  as  the  syllabus  begins  the  case,  by  the  statement : 
"  On  the  whole,  we  feel  bound  to  decide  that  the  judgment 
does  not  conclude  the  purchaser  who  has  bought  before  the 
commencement  of  proceedings  to  foreclose" — as  much  as 
to  say  that  if  he  bought  after  the  suit  commenced,  he  was 
concluded. 

And  this  seems  to  us  to  accord  with  good  sense  and  sound 
reason.  Such  a  purchaser  buys  knowing  that  suit  is  begun, 
and  q'fiasi  agreemg  to  abide  the  judgment.  Possibly  the 
price  he  agrees  to  give  is  regulated  by  the  suit — ^by  what  is 


AUGUST  TERM,  1877.  81 

The  Snmmenrille  Plank-Boad  Co.  tw.  The  Deutncher  Schuctjscii  Clnb. 

due  on  the  mortgage,  or  for  what  sum  it  will  be  foreclosed. 
Possibly  he  really  bought,  in  this  case,  only  the  equity  of 
redemption.  The  deed  is  not  copied  in  the  record,  nor  is 
the  price  set  out,  nor  a  word  said  whether  or  not  it  was  for 
the  full  value  of  the  land.  Ceiiiunly  the  purchaser  bought 
knowing  that  there  was  a  law-suit  pending,  and  he  bought 
subject  to  its  result.  Any  other  ruling  would  make  new 
issues  interminable,  and  judgments  would  be  opened  every 
time  a  new  party  was  interested  to  attack  it,  though  he 
bought  while  the  suit  was  proceeding. 

There  were  some  other  irregularities  in  the  rules  nisi  and 
absolute,  but  the  presumption  is,  that  the  court  acted  on  suffi- 
cient evidence,  and  that  whatever  dissimilarity  there  may 
be  between  the  rules  absolute  and  w.m,  the  testimony  justi- 
fied ;  and,  at  all  events,  it  seems  right  that  the  purchaser, 
buying  while  the  suit  was  progressing,  should  be  bound  by 
its  result.  We,  therefore,  affirm  the  judgment,  it  being  the 
case  here  that  Gilbert  was  served — not  only  that  the  rule 
nisi  was  had,  but  Gilbert  acknowledged  service  upon  it — 
long  before  Stokes  purchased. 

Judgment  affirmed. 


The  Summebville  Macadamized,  Graded  or  Plank-Road 
CoMPAirr,  plaintiff  in  error,  vs.  The  Deutscher  Schuet- 
ZEN  Club,  defendant  in  error. 

Where  a  plaok-road  company  held  a  deed  from  the  owner  of  land  to  the 
right  of  way,  and  had  been  in  possession  thereof  more  than  twenty 
years,  and  it  was  sought  by  another  corporation  to  open  a  road  across 
the  same,  and  a  notice  of  the  time  and  place  of  hearing,  by  order  of 
court,  was  served  on  the  plank-road  company,  and  the  county  judge 
refused  to  allow  it  to  be  heard  by  attorney,  upon  the  ground  that  it 
had  no  such  interest  in  the  land  as  would  authorize  it  to  be  heard: 
Held,  that  it  was  error  to  refuse  to  sanction  an  application  for  cer- 
iiorarif  if  the  applicant  for  the  new  road  would  file  a  bond  in  the  sum 
of  $2,000.00  conditioned  to  pay  to  petitioner  the  value  of  the  privi- 
lege of  crossing  such  road. 
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Certiorari.     Before   Judge   Gibson,  Bicbinoud  county. 
At  Chambers,  June  20tli,  1877. 

Keport  unnecessary. 

Frank  H.  Miller,  for  plaintiff  in  error. 

Barnes  &  Cl^mmino,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  application  to  the  Judge  of  the  superior 
court,  by  petition,  for  a  writ  of  certiorari^  to  the  judge  of 
the  county  court  of  the  county  of  Richmond,  for  the  cor- 
rection of  certain  alleged  errors  specified  therein,  which  the 
judge  of  the  superior  court  refused  to  sanction,  if  the  appli- 
cants for  the  new  road  would  give  bond  and  security  in  the 
sum  of  $2,000.00  to  pay  petitioner  for  the  privilege  of  cross- 
ing its  road,  whereupon  the  plaintiff  in  certiorari  excepted. 
It  appears  from  the  record  in  the  case  that  the  Deutscher 
Schuetzen  club,  a  corporation,  petitioned  the  county  judge 
of  Richmond  county  to  grant  it  the  right  of  way  from  Craw- 
ford avenue  to  its  land,  as  specified  in  its  petition,  which 
right  of  way,  as  prayed  for,  would  necessarily  cross  the 
Augusta  and  Summcrville  plank  road.  The  petitioner  also 
prayed  that,  after  all  persons  over  whose  lands  said  pa8j*-way 
is  sought,  shall  have  had  twenty  days'  notice  in  writing  of 
said  application,  that  commissioners  might  be  appointed  to 
view  and  lay  out  said  road,  and  make  report  of  their  action, 
etc.  On  filing  the  foregoing  petition,  the  county  judge 
signed  a  notice  directed  to  the  Augusta  and  Summerville 
Plank-Road  Company,  and  to  Alexander  Martin,  executor  of 
Angus  Martin,  deceased,  notifying  them  that  the  petition  had 
been  filed,  with  a  copy  thereof,  and  that  a  hearing  of  the  same 
would  be  had  on  the  14:th  of  May,  1877.  On  the  day  ap- 
pointed for  the  hearing:,  the  plank-road  company  appeared 
by  its  attorney  to  resist  the  application,  (Martin  not  appear- 
ing to  object,)  but  the  attorney  for  the  petitioner  for  the 
right  of  way  for  the  new  road  objected  to  the  attorney  for 
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the  plaiik-i*oad  being  heard  at  all  in  opposition  to  the  new 
road  crossing  its  road,  and  read  to  the  court  a  deed  from  the 
executors  of  Angus  Martin  to  the  plank-road,  dated  in  July, 
1862,  granting  to  it  the  right  of  way  heretofore  taken  by 
said  company,  and  now  forming  a  portion  of  its  road-bed, 
in  consideration  of  the  right  to  travel  free  of  toll  on  said 
road  granted  by  the  company  to  the  family  of  the  deceased 
testator.  It  was  admitted  by  the  attorney  for  the  petitioner 
for  the  new  road,  that  the  plank-road  company,  from  the 
date  of  its  incorporation,  in  April,  1853,  until  the  present 
time,  had  had  possession  of  and  used  the  right  of  way  with- 
out interruption  or  hindrance.  The  objection  to  the  plank- 
road  company  being  heard,  after  having  been  notified  by 
the  judge  of  the  county  court,  appears  to  have  been  based 
upon  the  idea  that  it  had  no  interest  in  the  land  which  it 
was  proposed  to  take  for  the  new  road,  that  the  plank-road 
company  had  only  an  easement  in  the  land ;  that  it  did  not 
have  such  an  interest  in  it  own  road  as  would  entitle  it  to 
be  heard  in  opposition  to  the  petitioner's  application  for  the 
new  road  across  its  plank-road,  of  which  it  had  been  in  the 
possession  and  uninterrupted  use  for  more  than  twenty 
years.  The  county  judge  refused  to  allow  the  attorney  for 
the  plank-road  company  to  be  heard,  and  that  is  one  of  the 
errors  complained  of  in  the  petition  for  certiorari^  which 
the  judge  of  the  superior  court  refused  to  sanction.  To 
state  the  facts  of  the  case,  in  view  of  the  law  applicable 
thereto,  is  to  decide  that  it  was  error  in  refusing  to  sanction 
the  certiorari^  as  prayed  for  by  the  petitioner. 
Let  the  judgment  of  the  court  below  be  reversed. 


John  P.  Cbdcb,  plaintiff  in  error,  ve.  The  State  of  Georgia, 

defendant  in  error. 

1.  Discretion  in  refusing  continuance  not  abused,  full  diligence  to  pro- 
cure the  absent  witnesses  not  having  been  exercised. 
3.  When  two  are  tried  jointly  for  an  offence  of  which  one  may  be  con- 
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victed,  though  the  other  be  acquitted,  the  right  of  peremtory  challenge, 
in  its  whole  extent,  is  of  the  same  practical  importance  to  each  as  if 
he  were  being  tried  severally.  By  going  to  trial  as  the  state  has  in- 
dicted them,  that  is  jointly,  the  prisoners  do  not  waive  any  any  right 
of  peremptory  challenge.  Each  is  entitled  to  his  full  statutory  al- 
lowance. If  the  state  is  not  prepared  to  afford  the  full  allowance  to 
each  in  a  joint  trial,  it  should  demand  a  severance,  and  try  the  pris- 
oners separately,  unless  they  stipulate  expressly  to  unite  in  their 
challenges,  in  which  ctise  they  will  be  bound  to  do  so.  Without 
such  express  stipulation,  the  court  cannot  oblige  them  to  unite  in 
their  challenges. 

8.  JVhere  two  are  tried  jointly,  and  a  witness  introduced  by  one  is 
also  examined  by  the  other,  both  should  be  considered  as  having  in- 
troduced evidence,  and  the  state  will  be  entitled  to  conclude. 

4  Where  two  persons  are  indicted  and  tried  jointly  for  robbery,  the 
the  jury  may  return,  at  the  same  time,  two  separate  verdicts:  a  ver- 
dict as  to  one  defendant,  of  guilty,  and  a  verdict  as  to  the  other,  of 
not  guilty.  It  is  more  regular  to  embrace  both  findings  in  the  same 
verdict,  but  two  verdicts  returned  together  are  to  be  read  and  treated 
as  one. 

Jackson,  Judge,  dissenting. 

1.  Trial  by  jury  involves,  as  an  important  element,  the  selection  of  the 
jury ;  and  if  the  prisoners  choose  to  go  to  trial  jointly,  they  must 
challenge  jointly;  if  they  wish  each  his  full,  separate  challenge, 
then  they  must  choose  to  sever. 

2.  The  time* for  them  to  choose  is  before  the  trial  is  begun;  if  they, 
then,  choose  to  go  to  trial  together,  all  the  consequences  of  joint 
trial,  including  joint  challenges,  follow,  and  in  a  case  of  robbery, 
both  together  are  entitled  to  only  twenty  challenges,  and  the  state 
to  ten.  Any  other  rule  would  breed  great  confusion,  and  entitle  the 
prisoners,  if  many,  to  numerous  challenges,  and  the  state  to  half  as 
many,  and  might  greatly  embarrass,  if  not  "block  the  tried"  by  all 
the  prisoners  never  agreeing  to  the  same  jury  until  the  vicinage 
would  be  exhausted. 

8.  Where  the  complaining  prisoner  had  every  juror,  whom  he  chal- 
lenged, set  down  for  cause,  he  was  not  hurt;  and  if  no  complaint 
was  made,  or  could  be  made,  that  the  jury  was  otherwise  than  per- 
fectly impartial,  a  new  trial  should  not  be  granted,  even  if  the  court 
had  ruled  wrong  on  an  abstract  point  which  worked  no  damage  to 
anybody. 

Criminal  law.     Continuance.    Jury.     Severance.     Prac- 
tice in  the  Superior  Court.    Argument.    Verdict.     Before 
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Jl-ix3e  Lkster,     Cherokee  Superior  Court,  February  Term, 
1877. 

For  the  factB,  see  the  opinione. 

Gartrell  &  Wright,  for  plaintiff  in  error. 

TuoMA8  F.  Gbebr,  solicitor  general,  for  the  state. 

Bleckley,  Judge.  . 

1,  The  showing  for  continnance  was  hardly  sufScietit  in 
rwspcet  to  tlie  element  of  diligence.  There  was  no  abuse  of 
discretion  in  denying  the  continuance. 

2.  Did  the  court  commit  material  error  in  reference  to 
the  right  of  peremptory  challenge  ?  It  is  necessary,  in  the 
first  instance,  to  ascertain  whether  the  presiding  judge  did, 
in  fact,  make  any  decision  to  the  effect  tliat  the  prisoners, 
both  togetlier,  were  entitled  to  but  twenty  challenges,  and 
that  each  severally  waa  not  entitled  to  that  number.  The 
hill  of  exceptions  states,  that  after  the  panel  waa  put  upon 
the  prisoners,  and  the  first  juror  was  sworn  upon  his  voire 
dire,  counsel  for  Crnce  moved  the  court  to  allow  Cruce  the 
twenty  peremptory  challengee  to  wliieh  a  prisoner  charged 
with  the  offense  of  robbery  would  be  entitled,  which  num- 
ber of  challenges  the  court  refused  to  Cruce,  and  restricted 
the  two  prisoners  to  twenty  challenges.  The  judge  certi- 
fies tliat  the  bill  of  exceptions  ia  true,  adding  that  the  same, 
with  the  brief  of  evidence,  and  the  judge's  explanation  on 
the  motion  for  new  trial,  contains  all  the  evidence  material 

of  the  errors  complained  of.  In 
for  new  trial,  and  annexed  to  the 

jnedby  the  judge,  in  which  is  found 
to.     The  explanation  affinns  that 

I  any  juror  without  receiving  the 
and  that  the  only  decision  made  by 
of  challenges  was,  that,  as  the  pris- 
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oners  had  not  elected  to  be  tried  severally,  but  desired  to  be 
tried  jointly,  one  of  them  could  not  accept  and  the  other  re- 
ject, a  juror,  and  thus,  by  antagonistic  demands,  block  the 
trial.     Most  probably,  when  the  judge  certified  to  the  bill 
of  exceptions,  he  intended  to  re-affirm  the  truth  of  this  ex- 
planation, but  he  omitted  to  do  so  in  direct  terms  ;  where- 
as, he  directly  certified  that  the  bill  of  exceptions  was  true. 
It  is  impossible  that  both  should  be  true,  unless  the  word 
de<^isiony  which  is  italicized  by  the  judge,  is  inapplicable 
when  the  court  refuses  twenty  challenges  to  one  prisoner 
alone,  and  restricts  both  prisoners  to  that  number.     But  the 
word  is  applicable ;  such  a  ruling,  being  made  on  a  motion 
to  settle  the  number  of  challenges,  is  a  decision  on  the  sub- 
ject of  challenges.     So  that,  if  the  bill  of  exceptions  is  true, 
(and  the  judge  certifies  that  it  is,)  there  was  a  decision  to 
the  effect  stated.     In  the  bill  of  exceptions,  that  decision  is 
excepted  to  and  assigned  as  error,  quite  independently  of 
the  motion  for  new  trial.     It  is,  ^leref ore,  before  this  court 
in  a  way  which  would  enable  the  court  to  review  it,  if  no 
motion  for  new  trial  had  been  made.     Having  reached  the 
conclusion  that  there  was  such  a  decision,  and  that  it  is 
here  for  review,  the  next  question  is,  whether  it  was  material. 
This  depends  upon  whether,  assuming  it  to  have  been  errone- 
ous, it  was  hurtful,  or  might  have  been  hurtful  to  the  plaintiff 
in  error.     It  was  made  at  an  early  stage,  when  the  first  juror 
was  called  and  put  upon  his  r^oire  dire.     The  court  was  not 
obliged  to  make  it  then,  but  the  court  did  make  it  then,  and 
the  natural  effect  of  it  was  to  induce  the  prisoners  to  be 
more  economical  of  their  challenges  than  they  otherwise 
would  have  been.    Whoever,  as  counseK  has  assisted  in  the 
selection  of  a  jury  in  a  case  of  felony,  can  bear  witness  to 
the  constant  reference  which  the  mind  makes  to  the  stock 
of  challenges  at  command.     When  the  stock  is  low,  juror 
after  juror  is  sometimes  accepted,  though  far  from  being 
satisfactory,  for  fear  of  reaching  empty-handed,  lower  down 
on  the  list,  a  group  of  names  much  more  objectionable. 
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To  expend  a  challenge  on  one  man  whom  you  would  like 
to  reject,  would  perhaps  leave  none  to  be  expended  on  an- 
other whom  you  must  reject.  Sometimes  challenges  become 
very  precious.  Life  or  liberty  may  depend  upon  them. 
For  the  court  to  rule  in  the  outset  that  there  can  be^  in  the 
aggregate,  but  half  as  many  challenges  as  the  law  allows, 
is  hurtful  in  tendency,  no  matter  how  few  challenges  may 
afterwards  be  made,  and  no  matter  whether  all  that  ar» 
made  be  allowed  or  not. 

Finally,   was   the   decision   erroneous  ?      The   prisoners 
were    indicted    for  robbery.      '*Eobbery  by  open   force 
or  violence,  shall  be  punished  by  imprisonment  and  labor 
in  the  penitentiary  for  any  time  not  less  than  four  years, 
nor   longer  than   twenty    years.      Robbery    by   intimida- 
tion, or  without  using  force  and  violence,  shall  be  pun- 
ished by  imprisonment  and  labor  in  the  penitentiary  for 
any  time   not   less  than   two  years  nor  longer  than  five 
years."     Code,  sections  4390, 4391.     ^'Eve^^y  person  indicted 
for  a  crime  or  offense  which  may  subject  him  or  her,  on 
conviction,  to  death,  or  to  four  years'  imprisonment  or 
'longer   in   the   penitentiary,  may   peremptorily   challenge 
twenty  of  the  jurors  empaneled  to  try  him  or  her."     Code, 
section  4643.   "And  if  twenty  men  were  indicted  for  the  same 
offense,  though  by  one  indictment,  yet  every  prisoner  should 
be  allowed  his  peremptory  challenges  of  thirty-five  persons. 
.  .  .  And  if  there  were  but  one  venire  fadds  awarded  to 
try  them,  the  persons  challenged  by  any  one  should  be  with- 
drawn against  them  all."     2  Hale's  Pleas  of  the  Crown,  268 ; 
Bacon's  Abr.,  Juriks,  R  9.     "  When  the  right  of  challeng- 
ing exists,  though  several  defendants  are  tried  by  the  same 
inquest,  each  individual  has  a  right  to  the  full  number  of 
his  challenges ;  but  if  they  refuse  to  join  in  their  challenges, 
they  must  be  tried  separately,  in  order  to  prevent  the  delay 
which  might  arise  from  the  whole  panel  being  exhausted." 
1  Chit  Cr.  Law,  535.     "Where  the  trial  is  joint,  the  right 
of  peremptoiy  challenges  is  in  no   degree  narrowed   or 
affected.     Eaeh  prisoner  has  a  right,  in  such  case,  to  chal- 
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lenge  the  full  number,  and  is  unaffected,  in  this  respect,  hj 
what  the  other  prisoners  do.  If,  therefore,  in  a  capital 
offense,  where  twenty  peremptory  challenges  are  allowable 
by  law,  there  is  a  joint  indictment  and  joint  trial  of  several 
persons,  each  may  challenge  the  whole  number  to  which  he 
is  entitled ;  and  if  there  be  two  on  trial,  the  challenges  may 
extend  to  forty ;  if  three,  to  sixty,  etc."  Story,  J.  4  Ma- 
sgn,  15  J.  "  Upon  a  joint  trial,  each  prisoner  may  challenge 
liis  full  number,  and  every  juror  challenged  as  to  one,  is 
withdrawn  from  the  panel  as  to  all  the  prisoners  on  the 
trial,  and  thus,  in  effect,  the  prisoners  in  such  a  case  possess 
the  power  of  peremptory  challenge  to  the  aggregate  of  the 
numbers  to  which  they  are  respectively  entitled.  This  is 
the  rule  clearly  laid  by  I^rd  Coke,  Lord  Hale  and  Sergeant 
Haw:kins,  and,  indeed,  by  all  the  elementary  writers."  12 
Wheaton,  481.  "  Where  there  is  a  joint  trial  under  a  joint 
indictment,  each  defendant  may  challenge  the  whole  num- 
ber of  jurors  to  which  he  would  be  entitled  if  tried  sepa- 
rately." 26  Ala.,  107.  See  15  111.,  536.  "It  has  from  the 
earliest  times  been  held,  both  in  England  and  the  United 
States,  that,  where  the  right  of  peremptory  challenge  exists, 
each  of  the  several  defendants  may  challenge  his  full  number, 
while,  at  the  same  time,  he  has  the  benefit  of  the  challenges 
made  by  his  co-defendants."  1  Bishop  Cr.  Froc.,  §967. 
When  two  persons  are  tried  together,  for  an  offense  that 
requires  their  joint  action  or  concurrence,  such  as  an  affray, 
the  acquittal  of  either  will  operate  as  an  acquittal  of  both ; 
hence,  in  such  a  case,  it  has  been  held,  in  effect,  that  they 
may  be  required  to  join  in  their  challenges.  13  Ga.,  324. 
But  even  this  exception  to  the  general  rule  is  denied  else- 
where. 6  Ohio,  86.  There  is,  however,  so  far  as  we  know, 
no  conflict  of  authority  as  to  the  rule  itself.  In  criminal 
trials,  the person^id  of  the  tribunal  is  important,  and  any  sub- 
stantial right  in  respect  thereto  should  be  sacredly  guarded. 
When  the  prisoners,  though  jointly  indicted  and  tried,  can 
be  severally  convicted  or  acquitted,  the  composition  of  the 
jury  is  of  precisely  the  same  practical  concern  to  each  of 
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them,  as  if  each  was  being  tried  severally.     In  the  present 
ease,  one  was  convicted  and  the  other  acquitted.    They  went 
to  trial  under  a  declaration  by  the  state,  through  its  public 
law,  that  every  person  in  their  situation  might  challenge, 
peremptorily,  twenty  jurors.     A  government,  in  moving 
against  offenders,  must  abide  faithfully  by  its  own  law^s. 
Any  government  that  fails  to  do  so,  may  inspire  fear,  but 
can  never  command  respect.     If  the  state  is  not  prepared 
to  allow  each  prisoner  his  statutory  number  of  challenges, 
and  the  prisoners  do  not  stipulate  to  join  in  their  challenges, 
that  is  good  cause  for  ordering  a  severance.    Plowden,  100 ; 
3  Salk.,  81 ;  4  Mason,  165,  166 ;  12  Wheaton,  481,  484 ;  1 
Bish.  Cr.  Proc,  §§968,  969,  970;    1  Chit.  Cr.  Law,  535. 
Good  cause  existing  for  trying  severally,  the  court  may  or- 
der a  severance,  though  the  prisoners  may  desire  to  be  tried 
jointly.  Stewart  vs.  The  State,  58  Ga.,  577.  While  it  may  also 
1)0  the  right  of  the  prisoners  to  sever  (compare  34  Ga.^  10, 
with  37  /J.,  80),  there  can  be  no  doubt  of  their  right  to  for- 
bear to  sever  on  their  own  motion.     By  exercising  the  lat- 
ter right,  why  should  they  lose  any  of  their  challenges  ?  The 
state  may  force  on  them  a  separate  trial,  unless  they  will 
consent  expressly  to  join  in  tlieir  challenges.     Why,  then, 
should  they  be  forced  to  yield  a  part  of  their  challenges  be- 
cause they  are  willing  to  be  tried  jointly,  and  refuse  to  de- 
mand separate  trials  i    If  the  state  did  not  wish  to  offer 
them  the  advantages  of  joint  trial,  why  were  they  indicted 
jointly  3    Why  should  the  election  be  put  upon  them,  when 
the  state  can  elect  for  itself  ?     The  state  has  two  opportu- 
nities for  electing :  first,  when  it  prefers  the  indictment,  and 
again  at  the  trial ;  they,  less  privileged,  have  but  one  op- 
portunity.    When  they  go  to  trial  in  the  manner  in  which 
the  state  has  indicted  them,  have  they  not  reason  to  con- 
clude that  she  is  ready  to  try  them  in  that  manner,  and  grant 
them  all  their  legal  rights  i    It  is  certainly  possible  for  the 
state  to  try  two  persons  jointly,  and  afford  to  each  his  full 
complement  of  challenges.     The  power  of  the  court  to  or- 
der in  successive  panels  is  unlimited.     Code,  section  3935. 
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And  the  sheriff  may  cause  the  constables  to  summon  any 
nnmber  of  qualified  persons  to  be  in  attendance,  in  advance, 
so  that  tales  jurors  may  be  obtained  with  convenience.  27 
Ga,y  64:8.  As  to  keeping  accounts  between  each  prisoner 
and  the  state  while  the  challenging  is  in  progress,  there  is 
no  practical  difficulty.  A  challenge  would  be  charged  to 
that  one  of  the  prisoners  by  whom  it  was  made,  and  the 
state,  on  making  a  challenge  upon  its  part,  would  simply 
charge  itself  wjth  the  same,  in  respect  to  one  or  the  other  of 
the  prisoners  at  its  option.  Thus  it  would  be  known  when 
each  prisoner  had  exhausted  his  legal  number,  and  when  the 
state  had  exhausted  hers  as  to  each  of  the  prisoners  respec- 
tively. True  it  is  that  one  prisoner  might  wish  to  accept  and 
the  other  might  wish  to  reject  a  particular  juror  ;  but  chal- 
lenge is  rejection  (12  Wheat,  482),  and  the  effect  of  rejec- 
tion is  not  to  block  the  trial,  but  to  try  with  a  jury  satis- 
factory to  both  defendants,  with  no  other  exception  than 
that  which  might  result,  in  any  instance,  from  the  ex- 
haustion of  challenges  before  a  full  jury  was  obtained. 
The  risk  of  such  a  contingency  would  attend  all  trials 
alike.  But  were  it  impossible  to  afford  a  joint  trial,  on  the 
terms  of  allowing  to  each  prisoner  his  full  measure  of  chal- 
lenges, the  consequence  would  be,  not  that  Jie  should  lose 
any  of  his  challenges,  but  that  he  should  l^e  tried  in  some 
way  in  which  all  his  challenges  could  be  duly  allowed. 
There  is,  in  our  own  state,  a  recent  instance  of  a  joint  trial 
in  which  the  presiding  judge  held  that  the  peremptory  chal- 
lenges on  the  part  of  the  prisoners  might  extend  to  one  hun- 
dred. 37  Ga.,  S2.  In  T.  U.  P.  Charlton,  16,  the  objection 
as  to  the  number  of  challenges  was  taken  in  arrest  of  judg- 
ment. Clearly,  it  was  not  good  for  that  purpose,  and,  there- 
fore, what  the  court  said  upon  the  general  subject  was  mere 
obiter.  Besides,  the  judgment  in  that  ease  was,  in  feet,  ar- 
rested upon  another  ground.  It  would  be  strange  if,  on 
putting  a  man  to  the  bar  to  plead,  with  a  statutorr  declara- 
tion that  he  should  have  twenty  peremptory  challenges,  it 
would  be  necessary  for  him  to  claim  them  expressly,  on 
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pain  of  being  held  fo  have  waived  a  part  of  them.  A  pris- 
oner may  repose  silently  and  secnr^ly  upon  every  sabstan- 
tial  right  which  any  statute  of  the  state  gives  him. 

8.  The  two  verdicts  were  virtually  but  one.  They  were 
returned  at  the  same  time.  In  point  of  form,  the  whole 
finding  should  have  been  embraced  in  one  statement  of  it, 
but  dividing  it,  as  was  done,  did  not  vitiate. 

4.  We  need  not  decide  with  whom  would  have  been  the 
right  of  concluding  the  argument  if  the  plaintiff  in  error 
had  not  introduced  any  witness,  nor  joined  in  the  examina- 
tion of  any  witness  introduced  by  the  other  defendant.  It 
appears  that  he  propounded  questions  to  one  or  more  wit- 
nesses of  the  latter  class.  By  so  doing,  he  made  them  his 
own.  He  introdueed  evidence.  It  is  a  misnomer  to  call 
such  an  examination  a  cross-examination. 

Judgment  reversed. 

Wabneb,  Chief  Justice,  concurred,  bat  furnished  no  writ- 
ten opinion. 

Jackson,  Judge,  dissenting. 

I  differ  from  my  brethren  in  respect  to  an  important 
question  of  practice,  which  arises  in  this  case. 

Three  defendants  were  jointly  indicted,  and  two  of  them 
tried  together.  Cruce  was  found  guilty,  and  brought  his 
case  to  this  court  for  review  on  several  grounds  of  error. 

In  respect  to  the  sufficienxsy  of  the  evidence  to  sustain  the 
conviction,  and  the  refusal  of  the  court  to  continue  the  case, 
there  is  no  disagreement  in  this  court.  We  all  think  the 
evidence  sufficient,  and  that  the  presiding  judge  did  not 
abuse  his  discretion  in  overruling  the  motion  to  continue. 

But  the  defendant  makes  another  question  on  which  we 
differ.  He  says  that  he  demanded  the  right  to  have  twenty 
peremptory  challenges  himself,  independently  of  those  of  . 
hiB  OD-defendant,  and  that  this  right  waa  denied  to  him.  The 
record  does  not  disclose  when  he  made  the  denumd ;  at  what 
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stage  of  the  trial ;  whether  at  the  moiAeut  that  the  panel 
was  first  put  upon  him,  or  during  the  progress  of  the  pro- 
curement of  the  jury,  and  in  what  particular  stage  of  that 
progress.  The  bill  of  exceptions  asserts  that  it  was  when 
the  first  juror  was  sworn,  but  the  judge's  certificate,  which 
controls,  leaves  it  uncertain. 

The  ground  taken  in  the  motion  for  a  new  trial,  is  as  fol- 
lows: 

"  Because  one  Benj.  A.  Gholston  was  jointly  indicted  with 
said  defendant,  and  they  did  not  elect  to  sever,  and  in  chal- 
lenging jurors,  the  court  refused  to  allow  the  said  defendant 
the  twenty  challenges  to  which  the  defendant  is  entitled  in 
a  case  of  robbery,  but  restricted  the  two  defendants  to  the 
number  allowed,  to-wit :  twenty  challenges." 

About  which  ground  the  judge's  certificate  says :  "  The 
defendant,  Cruce,  did  not  challenge  any  juror  without  re- 
ceiving the  benefit  of  the  challenge,  and  the  only  decision 
made  by  the  court  on  the  subject  of  challenges  was,  that  as 
the  defendants  liad  not  elected  to  be  tried  separately,  but 
desired  to  be  tried  jointly,  when  a  juror  was  put  upon  the 
prisoners,  that  one  of  them  could  not  accept  and  the  otlier 
reject  the  juror,  and  thus,  by  antagonistic  demands,  block 
the  trial  of  the  case." 

So  that  the  naked  question  made,  is  whether,  when  two 
defendants  do  not  elect  to  be  tried  separately,  but  "  desire^^ 
to  be  tried  jointly,  and  at  any  stage  of  the  process  of  pro- 
curing the  jury,  insist  that  they  shall  have  forty  peremptory 
challenges  instead  of  twenty,  and  when  every  juror  objected 
to  by  either  of  them,  or  by  the  one  complaining  here,  is  set 
down,  and  not  sworn  to  try  the  case,  and  thus  he  could  not 
have  been  hurt  by  the  ruling  complained  of,  shall  the  ruling 
be  pronounced  error,  and  a  new  trial  be  granted  on  account 
thereof?  To  state  the  question  is,  to  my  mind,  to  answer 
it.  Before  any  defendant  can  ask  to. have  his  case  tried 
again,  he  ought  certainly  to  show,  either  that  he  was  hurt, 
or  could  have  been  hurt,  by  what  the  judge  did ;  but  this 
record  shows  that'  this  defendant  could  not  have  been  hurt ; 
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for  every  juror  objected  to  was  ruled  incompetent  by  the 
judge ;  so  that  the  twenty  challenges  allowed  were  not  ex- 
hausted, and  no  harm  was  done  in  the  not  allowing  forty 
challenges.  It  does  seem  clear  to  me  that  tlie  bill  of  excep- 
tions should  show  wherein  the  defendant  was  hurt ;  which 
juror  he  challenged  and  his  challenge  not  allowed ;  and 
thus  how,  practically,  he  was  injured  by  any  ruling  of  the 
judge ;  and  so  this  court  has  ruled  substantially. 

Again,  if  it  be  the  privilege  of  the  defendant,  when  tried 
with  another,  to  double  the  number  of  peremptory  chal- 
lenges to  which,  in  practice  in  this  state,  the  defense  is 
entitled,  surely  he  should  demand  it  when  the  panel  is  first 
put  upon  him,  so  that  the  court  might,  before  a  part  of  the 
jury  had  been  obtained  and  sworn  to  try  the  case,  direct  that 
he  be  put  upon  terms,  or  be  tried  separately.  But  whether 
this  was  done  in  this  case  or  not,  the  record  does  not  dis- 
close. It  may  have  been  done  when  half  the  juryhad been 
selected  and  sworn,  and  when  half  a  day  of  the  time  of  the 
court  and  county  had  been  consumed  on-  the  case.  It  was 
certainly  not  done  when  the  venire  was  first  brought  in,  and 
the  prisoners  were  placed  at  the  bar  for  trial,  and  before  the 
trial  began. 

In  Chamock's  case — B  Salk.,  80 — ^three  were  jointly  in- 
dicted for  treason,  *'  and  having  severally  pleafled  not  guilty. 
Chief  Justice  Holt  told  them  that  each  of  them  had  liberty 
to  challenge  thirty-five  of  those  who  were  returned  upon  the 
pktiel  to  try  them,  without  showing  any  cause ;  but  that  if 
they  intended  to  take  this  liberty,  then  they  must  be  tried 
separately  and  singly,  as  not  joining  in  the  challenges  ;  but 
if  they  intended  to  Join  in  the  ch/iU^nges^  then  they  could 
challenge  but  thirty-five  in  the  whole,  and  might  be  tried 
jointly  upon  the  same  indictment ;  accordingly,  they  all  three 
joined  in  their  challenges,  and  were  tried  together,  and  found 
guilty." 

This  case  shows  that  before  the  trial  begins — when  the 
venire  is  brought  in — it  must  be  determined  whether  the 
two  or  more  defendants  wiUjoin  in*  the  challenges  or  not; 
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om^  t^  llA<9y  dedme  to  jomj  that  they  mfmt  be  tried  eepa- 
ratelry.  This  i»  a  very  old  ease,  tried  in  the  reign  of  Qiteeo 
Anne — the  oldest  reported  ease  whieh  I  have  foond.  It  ia 
true  that  Sir  Matthew  Hale,  in  the  plea»  of  the  crown,  who 
wrote  in  the  time  of  Charles  II,.  I  think,  doee  say  that  if 
there  be  twenty  tried  together,  each  shall  have  his  thirty- 
five  challenges— the  number  aUowed  at  common  law,  (2 
Hale,  267,)  but  this  mode  of  trials  with  so  many  challenges 
peremptorily  made  by  each  of  many  defendants,  was 
soon  found  to  be  wholly  impracticable;  and  the  rule 
adopted  by  Chief  Justice  Holt  in  Chamock's  case,  to* wit :  to 
require  a  joinder  in  the  challenges,  or  to  try  separately,  seems 
to  have  been  adhered  to  since. 

So  Chitty,  in  hk  Criminal  Law,  vol.  1,  p.  536^  8ay« :  ^  But 
when  the  right  of  challenging  exists,  though  several  de- 
fendants are  tried  by  the  same  inqueetj  each  individudi  has 
a  right  to  the  full  number  of  his  challenges ;  hit  if  iheg 
refuse  to  join  in  their  ohaUengeSj  they  must  be  tried  sepsr 
rately,  in  order  to  prevent  the  delay  whieh  might  arise  frrim 
the  whole  panel  being  exhausted."  Mai^  the  language^ 
tried  hy  the  earns  inqueet^^^  that  is,  where  the  sune  full 
panel  of  jurors  is  arranged  for  their  trial,  and  before  that 
full  panel  is  stricken  down  by  challenges  to  the  traverse 
jury,  which  ptoses  upon  the  case. 

So,  too,  in  a  note  to  the  fOTegoing  comment  of  Sir  Mat- 
thew Hale,  the  learned  annotator  says,  in  the  first  American 
edition,  (2  Hale,  275) :  ^^  If  several  prisoners  are  jointly  in- 
dicted and  join  in  their  ehaUenges^  tiiey  can  only  challenge 
the  limited  namber  of  the  whole;  but  if  they  are  tried 
separately,  thef^  ea^qfii^sm  ma/y  challen^  the  whole  wwmr 
her:' 

So  Bi^op  (Crim.  Froc^  1  vol.^  969,)  says:  '« Bat  the 
method  whieh  seems  cUwaye  in  later  times  to  have  be^i 
pursued,  was  either  to  try  the  prisoners  separately,  or  else 
to  obtain  their  consent  to  jcnn  in  their  peremptory  chal- 
lengesi" 

So  Hawkins  says :  ^^  It  seems  agmad  that  when  sirread 
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persons  «re  arraigiied  upon  the  same  indictment,  and  sever- 
idlj  plead  not  guilty,  it  is  in  the  election  of  the  prosecutor, 
either  to  take  ^nt  joint  venires  against  them  all,  or  several 
iKgainst  each  of  them."  Where  the  venires  are  several,  the 
prisonens  are  to  be  tried  separately."  (Bishop  Crim.  Pruc., 
»71.) 

So,  in  T.  U.  P.  CharitoQ^g  B.,  32,  in  the  case  of  the  state 
against  Monageno  and  Segar,  Judge  Jones  said  after  solemn 
argam^it :  ^^  In  considering  the  objections  of  the  prisoners 
in  arrest  of  jadgmeat  at  the  last  term,  the  second  objec- 
was  overruled ;  for  that  if  they  had  wished  the  liberty  of 
challenging  peremptorily  each  twenty  jurors,  they  should 
have  daimed  that  liberty  when  sent  to  £&^  bar  to  be  tried^ 
bat  having  i^reed  in  their  challenges,  they  could  challenge 
but  twenty  iu  the  whole,  and  one  jury  was  therefore 
rightly  sworn  and  charged  with  them."  This  was  an  old 
Georgia  case,  tried  in  1805,  and  settles  what  was  the  idea 
of  the  common  law  in  Georgia  at  that  time. 

All  these  cases  and  comments  show  conclusively  that  at 
common  law,  the  practice  was  to  settle  the  question  of 
whether  the  prisoners  would  jointly  or  severally  challenge 
at  the  very  outset  of  the  case ;  and  if  they  wished  to  chal- 
lenge jointly,  then  they  were  tried  jointly  ;  if  they  wished 
to  challenge  separately,  then  they  were  tried  separately. 
*'When  set  to  tiie  bar  to  be  tried^"  is  the  time  fixed  in  the 
langoage  of  our  Georgia  judge,  who  quotes  Fost.,  16 ;  Kel., 
»;  3Salk,8L 

So  that  it  seems  settled  that  tl^  conclusion  was  reached 
at  common  law  to  determine  the  question  of  joint  or  several 
ehallenge  by  calling  upon  the  prisoners  to  elect,  at  the  very 
beginning  of  tibe  trial,  whether  they  would  insist  on  separate 
dialleiiges ;  and  if  they  did  so  insist,  th^i  the  crown  would 
try  each  of  them  separately.  It  will  be  observed  that,  at 
eommoa  law,  the  right  to  sever  was  in  the  crown,  not  in  the 
prisoner.  True,  it  rested  in  the  dncretion  of  the  judge,  but 
at  the  instance  of  the  crown.  The  prisoners  had  no  choice. 
If  the  jadge,  at  the  instance  of  the  crown,  ordered  a  joint 
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trial,  it  was  joint,  no  matter  what  the  prisoner  wished ;  if 
the  jndge  ordered  it  to  be  several,  it  was  so,  no  matter  what 
the  prisoner  desired.  He  stood  helpless,  speechless,  in  the 
presence  of  the  crown  officer  and  the  court,  with  no  right 
to  sever,  but  with  the  single  right  of  thirty-five  challenges. 
So  that  the  moment  the  venire  had  issued  and  the  panel  ap- 
peared, and  "  he  was  set  to  the  bar  to  be  tried,"  he  had  to 
say,  "  I  insist  on  my  separate  challenge,"  and  then  the  court 
would  not  grant  his  separate  and  several  challenge,  on  a  joint 
trial,  but  it  would  order  him  to  be  tried  separately.  To 
show  that  I  am  right  in  the  assertion  that  the  prisoner  had, 
at  common  law,  no  right  to  sever,  but  that  it  rested  with  the 
crown  officer,  at  the  discretion  of  the  court,  to  try  him  as 
he  pleased,  jointly  or  separately,  I  quote  1  Bishop  Crim. 
Prac,  959,  as  follows:  "When  the  indictment  is  properly 
made  joint  against  more  persons  than  one,  it  is  never  the 
right  of  the  defendants,  as  the  matter  stands  at  common 
law,  to  demand  separate  trials."  And  so  Chitty  and  the 
other  text  writers,  and  all  the  authorities  I  have  looked  at, 
say. 

But  in  this  state,  the  right  to  sever  is  in  the  prisoners,  or 
either  of  them.  So  it  is  distinctly  ruled  in  37  Ga.^  80,  by 
a  unanimous  bench,  overruling  the  intimations  in  34  6ra., 
10,  and  confining  the  last  quoted  case,  it  being  for  riot,  to 
cases  where  it  takes  two  or  more  to  commit  the  offense. 

Thus  it  settled  in  this  state,  that  whenever  two  or  more 
are  jointly  indicted  for  an  offense  of  which  either  might  be 
guilty  alone,  either  has  the  legal  right  to  sever,  and  the  court 
must  grant  it.  And  in  practice,  the  judge  uniformly  (as 
in  this  case  the  judge  did),  asks  the  prisoners  the  moment 
they  are  brought  in,  or  "set  to  the  bar  for  trial,"  as  Judge 
Jones  said  in  the  case  in  Charlton's  Reports,  "Will  you  sever 
or  try  jointly  ? "  and  if  they  choose  to  sever,  then  the  state 
is  asked,  "  Whom  will  you  try  first?"  In  1st  Kelley,  610, 
this  is  laid  down  as  the  rule,  and  it  has  been  followed  ever 
since,  and  was  the  practice  before.  In  the  case  now  before 
us,  this  choice  was  given  to  this  prisoner,  and  he  chose  to  be 
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tried  jointly  with  the  other;  which  meant  a  choice,  on  his 

part,  to  be  tried,  from  the  beginning  to  the  end  of  the  trials 

jointly,  with  all  the  incidents  and  rules  of  a  joint  trial.   The 

trial  begins  when  the  panel  of  jurors  is  arrayed  before  the 

prisoner,  and  closes  with  the  verdict.     Frequently,  the  most 

important  part  of  the  trial  is  the  selection  of  the  jury ;  and 

counsel  familiar  with  the  citizens  of  the  county,  are  often 

employed  solely  with  a  view  to  select  the  jury — to  strike 

and  to  challenge ;  and  when  this  is  done,  they  are  no  longer 

of  service.     "  Trial  is  the  examination  of  the  matter  of  fact 

in  issue,"  3  Blackstone  Com.,  330 ;  and  trial  by  jury  is  that 

examination  by  a  jury  duly  selected.     That  the  selection  of 

the  jury  was,  at  common  law,  a  most  important  element  in 

the  trial,  see  Blackstone,  3d  book,  chap,  xxiii — particularly 

page  357,  et  seq.  to  366 ;  also,  4th  book,  chap,  xxvii,  p.  349 

et  9eq.  to  356.      So  our  own  Code,  §3907  et  seq,,  §§3930, 

3935,  4678,  4685, 4643.     See,  also,  1st  Kelley,  pp.  222,  213, 

618,  631. 
It  is  plain,  therefore,  that  this  man  and  his  counsel  had 

their  right  to  a  separate  venire^  a  separate  challenge,  and  a 

separate  trial,  from  beginning  to  end,  accorded  to  him  ;  and 

that  for  reasons  best  known  to  his  counsel  and  himself,  he 

preferred  one  venire^  joint  challenge  and  joint  trial.     He  got  ' 

what  he  desired  and  chose,  and  he  cannot  complain. 

Bnt  it  is  said  that  the  language  of  the  Code  is,  '^  every 
person  indicted,"  etc.,  etc.,  "  may  peremptorily  challenge" 
twenty  jurors.  Section  4643.  So  it  does  say ;  and  so  may 
every  person  have  the  twenty,  whether  indicted  jointly  or 
severally,  by  simply  choosing  to  be  tried  separately.  Besides, 
the  singular  number  includes  the  plural  in  our  Code,  ^'  unless 
expressly  excluded."  There  is  no  express  exclusion  here. 
Code,  section  4 — sub-section  4. 

Again,  see  how  much  confusion  a  joint  trial,  with  separate 
challenges,  will  work ;  part  of  the  trial  joint  and  part  sepa- 
rate. A  separate  count  must  be  kept  as  to  each  prisoner, 
and  then  the  state  must  have  half  the  number  each  prisoner 
has — Code,  §4643 — ^and  the  count  must  be  kept  of  that. 
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Again,  where  two  prisoners  try  together,  tb^  would  have 
forty  challengeB  ;  and  thea  the  6tate  would  have  twenty.  So 
that  the  state  would  hare  the  right  to  rejeet,  against  thai 
prisoner  whom  it  wished  paitieularly  to  convict,  twice  as 
many  as  on  a  separate  trial ;  and  as  the  prisoner  would  have 
but  twenty,  the  state,  instead  of  having  half  the  number  the 
prisoner  had,  would  have  practically  and  virtually  as  bqual 
KDMBEB,  which  is  in  the  teeth  of  the  statute. 

Again,  every per^m  tried  is  entitled  to  his  witnesses;  his 
right  to  witnesses — competent  as  to  him — is  just  as  sacred  as 
his  right  to  jurors,  to  challenge  jurors ;  yet,  who  ever  heard 
that,  in  case  of  a  joint  trial,  he  could  have  sworn  all  the  wit- 
nesses competent  as  to  him,  if  incompetent  as  to  the  others 
on  trial,  unless,  by  an  agreement  with  the  state,  the  right  was 
reserved  before  the  trial  began.  So,  by  choosing  to  try 
jointly,  he  looees  his  right  to  competent  witnenee ;  why  not 
his  right  to  challenge  all  of  twenty  jurors? 

Again,  all  of  the  court  think  that  he  will  loose  his  right 
to  conclude,  though  he  has  introduced  no  witness ;  if  so,  why 
not  his  right  to  challenge  the  whole  twenty  allowed  t  The 
right  to  conclude  the  argun^nt  is  a  great  right.  Sometimes 
many  witneesea  will  not  be  sworn,  and  mnch  testimony  will 
be  sacrificed  in  order  to  secure  this  right.  Yet,  by  dioosing 
to  try  jointly,  he  will  loose  it,  though  the  law  says  he  shall 
have  it,  unless  he  introduces  testimony.    Ck>de,  §4r645. 

Again,  five  are  jointly  tried.  Three  introduce  evidence 
and  two  none ;  which  of  the  two  shall  conclude  upon  the 
the  other?  Both  are  entitled  to  it ;  for  neither  introduced 
any  evidence.  Bee  what  an  inextricable  labyrinth  of  confu- 
sion must  grow  up  out  of  such  a  practice ;  and  how  certainly, 
in  the  language  of  the  circuit  judge  who  tried  this  case,  the 
trial — ^a  clean,  fair  trial — ^would  be  Uo<^ced.  No  wcmder  an 
English  judge,  in  the  olden  time,  when  an  effort  was  made 
by  a  prisoner  to  get  a  separate  trial  as  to  challenge,  but  joint 
in  some  other  respects,  said  to  him :  ^^  I  perceive  your  sub* 
tilty"  ;  and  hence,  made  him  try  all  joint — challenges  and 
all — or  all  separate. 
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It  will  be  observed  that  in  England,  and  at  common  law, 
the  defendant  had  no  right  to  sever,  but  the  crown  had 
that  right ;  while  the  crown  had  no  peremptory  challenges 
at  aU.  So  that,  even  if  it  had  been  the  practice  at  common 
law  to  allow,  in  joint  trials,  separate  challenges — which  I 
do  not  concede — the  courts  would  not  there  have  experi- 
enced the  difficulties  which  I  have  shown  would  arise  here, 
in  allowing  the  state  one-half  the  prisoner's  challenges.  See 
4  Blad^tone,  353.  So  in  respect  to  the  right  to  conclude, 
tbe  crown,  I  believe,  having  the  right  in  all  cases,  as  the 
state  did  here,  until  altered  by  the  act  of  1851  and  1852. 

In  view  of  the  entire  law,  common  and  statute,  my  mind 
comes  irresistibly  to  the  conclusion,  tliat  although  at  one 
time  the  courts  of  England  may  have  tried  cases  jointly, 
and  permitted  separate  challenges,  the  practice  was  abui- 
doned,  because  it  was  found  to  work  great  conf usictn  there ; 
and  this  change  in  the  practice  can  be  traced  back  as  far  as 
Queen  Anne's  reign,  when  the  prisoner  was  allowed  by  the 
judge,  when  set  to  the  bar,  to  select  between  a  joint  trial, 
with  all  its  consequences,  and  a  separate  trial,  with  all  its 
advantages,  including  the  right  to  a  separate  ehall^ige. 
And  that,  in  this  state,  the  practice  has  been  unif  om  and  un- 
broken, so  far  as  I  have  ever  known,  from  Judge  Jones' 
day,  1805,  up  to  this  year  of  our  Lord,  1877.  ^'  Stare  cUr 
eigUT  is  a  ^"eat  maxim,  useful  and  practical  in  beneficent 
refiults ;  let  the  practice  stand,  unless  squarely  in  the  teeth 
of  the  law,  is  practically  of  equal  importance.  Changes  in 
it  breed  litters  of  confusion  and  uncertainty.  I  cannot  give 
my  assent  to  the  opening  of  this  Pandora's  box,  which,  it 
seems  to  me,  would  result.  Besides,  this  court  has  ruled 
the  point  in  13  Ga.^  322.  It  is  true,  that  was  a  case  where 
the  offense  was  an  affray,  and  the  offense  required  the  act 
of  both ;  still,  the  principle  ruled  is,  that  every  person  tried 
is  not  entitled  to  the  number  of  challenges  allowed  him  by 
laWy  if  he  is  tried  with  others. 
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M.  C.  Parkerson,  administrator,  plaintiff  in  error,  vs.  C.  C. 

Burke,  defendant  in  error. 

1.  When  an  administrator  defends  a  suit  at  the  instance  of  the  heirs  at 
law,  who  are  the  real  parties  in  interest,  and  those  heirs  testify  in 
respect  to  what  transpired  between  the  intestate  and  the  plaintiff, 
the  plaintiff  may  also  testify  in  rebuttal  of  their  evidence. 

2.  A  medical  diploma  from  a  college  in  another  state,  is  not  admissible 
in  evidence,  except  upon  proof  thereof  and  of  the  charter  of  the  col- 
lege, under  the  ruling  in  27  Oa.,  76. 

3.  A  charge  which  is  not  supported  by  any  evidence  in  the  case,  is  in- 
applicable thereto,  and  should  not  be  given.  * 

4.  Sayings  of  witnesses  to  third  persons  are  admissible  to  impeach  or 
discredit  them,  when  the  proper  foundation  therefor  is  laid. 

Witness.  Evidence.  Diploma.  Charge  of  Conrt.  Be- 
fore Judge  Crawford.  Kandolph  Superior  Court.  May 
Term,  1877. 

Beported  in  the  opinion. 
B.  S.  WoRRiLL,  for  plaintiff  in  error. 
H.  &  I.  L.  Fielder,  by  Z.  D.  Harrison,  for  defendant. 
Jackson,  Judge. 

This  was  a  suit  brought  by  Dr.  C.  C.  Burke,  against 
Parkerson,  administrator  of  Mrs.  Bruner,  for  medical  ser- 
vices rendered  deceased.  The  jury,  under  the  charge  of 
the  court,  found  for  Lhe  plaintiff ;  the  defendant  made  a  mo- 
tion for  a  new  trial,  on  grounds  therein  alleged,  which  was 
overruled,  and  defendant  excepted.  The  administrator,  it 
appears  from  the  record,  was  willing  to  pay  the  debt,  but 
the  heirs  objected  and  required  him  to  defend.  He  re- 
served enough  money  to  pay  the  debt  if  found  for  the 
plaintiff,  and  was  dismissed  from  administration  with  the 
understanding  that  he  was  to  answer  this  suit. 

1.  The  first  ground  for  the  new  trial  is  that  the  testi- 
mony of  the  heirs  at  law  having  been  admitted,  the  plain- 


AUGUST  TERM,  1877.  101 

Fnk«TaoB,  adm'r,  tt.  Burke. 

tiff  was  allowed  to  be  Bwom  to  rebut  their  evidence,  touch- 
ing what  transpired  between  Mrs.  Bruner  and  the  plaintiff 
about  the  account.  As  these  heirs  were  real  parties  in  in-r 
terest,  and  had  been  sworn  about  the  discharge  of  the  doc- 
tor by  the  intestate  in  his  pi-esence  and  theirs,  we  think 
that  he  could  rebut  what  they  said  about  her  sayings  to 
him.  They  would  have  been  incompetent  but  for  the  evi- 
dence act,  and  wlien  that  act  admitted  them  to  testify, 
though  parties  in  interest,  its  reason  and  spirit  admitted 
him  to  answer  them  in  respect  to  the  same  transaction. 

2.  It  appears  from  the  record,  also,  that  one  plea  of  de- 
fendant was,  that  Dr.  Burke  was  not  a  licensed  physician, 
nor  a  graduate  from  a   Georgia  medical   college,  and  not 
entitled,  by  law,  to  collect  his  accounts.     The  defendant, 
also,  at  first  pleaded  that  he  was  licensed  by  a  college  at  New 
Orleans,  but  his  attention  being  called  to  the  admission  by 
the  court  during  argument,  he  struck  it  out  of  his  plea. 
Whereupon  plaintiff  offered  in  evidence  a  diploma  from 
the  New  Orleans  college,  but  with  no  proof  thereof,  or  of 
the  charter  of  the  college,  and  it  was  admitted.     This  is 
in  the  teeth  of  the  decision  of  this  court  in  27  6ra.,  76,  and 
we  have  no  option  but  to  reverse  it.     When  the  pleas  were 
amended  by  striking  out  the  part  in  regard  to  the  college 
at  New  Orleans,  and  the  graduation  of  plaintiff  there,  that 
fact  ceased  to  be  an  admission,  and  the  plaintiff  had  to 
prove  his  case  as  before  there  was  any  admission.     On  al- 
lowiuff  the    amendment,  the  court   might  have  imposed 
terms,  and  continued  the  case,  or  exacted  costs,  or  anything 
of  that  sort,  but  when  the  case  went  on,  the  proof  should 
have  been  only  such  as  the  law  sanctioned. 

3.  The  court  charged  the  jury  that  if  Burke  practiced 
medicine  on  the  first  of  January,  1863,  or  if  the  account  was 
made  in  1874,  the  plaintiff  need  not  have  a  license  to  prac- 
tice, and  could  collect  his  accounts. 

The  charge  stated  the  law  correctly,  but  there  was  no 
proof  to  authorize  it  as  applicable  to  this  case,  so  far  as  .this 
record  discloses.    It  is  clear,  from  his  own  evidence,  that 
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the  plaintiff  ]Muetieed  m  Florida  from  1860  fcH*  eevend 
years — as  many  as  eight — before  lie  came  back  to  Georp^in, 
and  we  tinnk  that  the  exception  in  the  Code  of  those  phys- 
ciane  who  were  inpractioe  from  186a,  from  the  opentioa  of 
the  license  act,  applies  only  to  phynduuiB  in  pmetiee  in  Geoi^ 
gia.    Code,  §1406 ;  17  ^.,  595. 

So  in  regaid  to  the  act  of  Febmaiy,  1874,  (acts  of  1874, 
page  17)  there  is  no  proof  in  this  record  that  theaooonnt  was 
made  in  1874,  bnt  it  is  proven  by  the  books  of  the  doctor 
that  it  was  made  in  187S,  before  the  act  of  1874. 

The  bill  of  particnlan  alleges  that  h  was  in  1874,  but 
there  is  no  proof  in  the  record  to  sustain  it.  From  the 
brief  of  counsel  for  plaintiff,  it  is  probdi^  that  it  was  omit- 
ted in  the  brief  of  evidence  agreed  npon  and  approved,  and 
hence  the  presiding  judge  really  had  evidence  to  sustain  the 
charge ;  bat  the  record  is  our  guide,  and  n^tlier  that  nor 
the  bill  of  exceptions,  contain  any  evidence  to  make  the 
charge  applicable. 

4.  Another  ground  of  conphiint  is,  that  one  McDonald 
was  allowed  to  testify  as  to  the  sayings  of  a  porticm  of  these 
heirs  at  law.  Though  the  heirs  may  have  been  the  real  par- 
ties in  interest,  yet  only  some  of  them  admitted  the  oof^ 
reetness  of  the  account,  and  they  could  not  bind  the  others. 
The  evidence  was  admissible,  however,  to  affect  thdir  credit, 
as  they  had  been  sworn,  and  the  sayings  were  in  antagonism 
to  wlmt  they  testified.  If  the  proper  foundation  was  laid, 
it  was  admissible  in  this  view. 

We  feel  compelled,  however,  to  grant  a  new  trial,  on  the 
admission  of  the  diploma,  and  the  chaige  of  the  court 

See  7  Ga.,  370;  8  Oa.,  78;  10  6fa.,  670;  18  Ga.,  6«3; 
SI  <?a.,365;  27  Ga.,7«;  30  Ga^ZS;  86  (?a.,559;  41  Go., 
627. 

Judgment  reversed. 
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F.  A.  Cannon,  adniinistrator,  plaintiff  m  error,  vs.  James  A. 

Shkfwbld,  defendant  in  error. 

1.  Thai  the  pa{)erB  bi  a  ease  appealed  from  a  Justice  coart  were  not  for- 
wa^^dad  and  filed  in  the  clerk's  office  of  the  superior  court  until  seven 
days  before  the  next  term  thereof,  constitutes  no  ground  on  which 
to  dismiss  the  appeal 

2.  Where  judgment  de  banii  UittUaris  was  rendered  by  the  Justice,  and 
the  defendant,  on  the  sarate  day,  entered  an  appeal  without  giving 
Beeurity,  andaobeequently  the  judgment  was  amended.hy  the  justice, 

» so  as  to  charge  the  defendant  individually,  the  appeal  should  not  be 
dismissed  because  entered  without  the  appellant's  giving  bond  and 
security. 
9.  Did  the  justice  have  the  authority  to  amend  the  Judgment  after  the 
appeal? 

Appeals.  Adminiatrators  and  execntors.  Judgments. 
Amendment.  Before  Judge  Babtlext.  Wilkinson  Superior 
Court.     April  Term,  1877. 

Reported  in  the  opinion. 

BovTEB  &  BowBB,  for  plaintiff  in  error. 

J.  W,  LrnneAV,  bj  brief,  for  defendant. 

Wabnsb,  CUef  Jutice. 


Tliis  was  fr  motion  to  dismiss  aa  appeal  from  a  justice's 
court,  on  two  grounds.  First,  because  the  appeal  was  not 
Bent  up  and  filed  in  the  clerk's  office  ten  days  before  the 
next  term  of  the  supericM'  court,  but  only  seyen  days.  Second, 
boeanse  the  appeal  was  entered  without  the  appellant  having 
given  bond  and  security.  The  court  sustained  the  motion 
and  dismissed  the  appeal,  whereupon  the  appellant  excepted. 

1.  The  first  ground  is  disposed  of  by  the  decision  of  this 
court,  at  the  present  term,  in  the  case  of  Bobinson  va.  Med- 
lock  (not  yet  reported),  in  which  the  dismissal  of  the  appeal, 
on  ^at  grouud,  was  held  to  be  error. 

i^  S.  It  appeals  from  the  record  and  bill  of  exceptions^ 
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that  the  defendant  was  sued  as  administrator,  and  judgment 
rendered  against  the  assets  of  the  ill  testate  in  his  hands  only, 
on  the  30tli  of  November,  1876,  and  on  the  same  day  he 
entered  his  appeal 'as  administrator,  without  giving  security. 
On  the  25th  of  Ffebruary,  1877,  after  the  appeal  had  been 
entered,  the  judgment  was  amended,  by  order  of  the  justice, 
as  follows :  "  to  be  levied  of  the  goods  and  chattels,  lands 
and  tenements  of  the  deceased,  in  his  hands  to  be  adminis- 
tered, if  to  be  found,  and  if  not  to  be  found,  then  to  be  levied 
of  the  personal  goods  and  chattels,  lands  and  tenements  6f 
the  defendant,  F.  A.  Cannon,  now  entered  nunc  pro  tuner 
As  the  judgment  stood  against  the  defendant  as  administra- 
tor at  the  time  he  entered  his  appeal  therefrom,  he  was  not 
required  to  give  security  in  order  to  obtain  it.  Having  ob- 
tained an  appeal  fi-om  the  judgment  of  the  justice  according 
to  law,  his  legal  right  thereto  could  not  be  defeated  by  the 
subsequent  amendment  of  the  judgment,  even  if  the  justice 
had  the  legal  authority  to  amend  the  judgment  as  he  did, 
pending  the  appeal.  What  legal  authority  had  the  justice 
to  interfere  with  the  judgment,  after  an  appeal  had  been 
taken  therefrom  to  the  superior  court  \  The  case  was  no 
longer  pending  in  the  justice's  court  after  the  appeal  wais 
entered,  and  the  judgment  rendered  by  the  justice  was  not 
a  final  judgment  in  the  case.  In  our  judgmeut,  the  court 
erred  in  dismissing  the  appeal  on  the  statement  of  facts  dis- 
closed in  the  record.  Let  the  judgment  of  the  court  below 
be  reversed. 


Julius  A.  Hayden,  plaintiff  ii;i  error,  vh.  John  M.  Johnson, 

trustee,  defendant  in  error. 

[Jackson,  Judge,  did  not  preside  oh  account  of  relationsliip  to  the 
teiiui  qut  tnist  of  defendant  in  error.] 

1.  In  Georgia,  a  failure  to  plead  issuably  does  not  confess  the  cause  .of 
action,  except  it  be  in  cases  specially  provided  for  by  statute.  ' 

2.  QeneraHy,  in  an  action  founded  on  x;oiitract  wheni  no  fssuablexle- 
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fense  is  filed  on  oath,  the  plaintiff  must  prove  all  the  material  alle* 
gations  of  his  declaration  that  are  necessarj''  to  the  judgment  which 
he  seeks  to  recover.  If,  by  inadvertence,  or  otherwise,  the  court 
should  render  judgment  without  suflScient  evidence,  a  new  trial  may 
be  granted. 

8.  Where  the  notes  declared  upon,  express  on  their  face  that  they  were 
given  for  the  purchase  money  of  a  lot  fronting  thirty  feet  on  Mari- 
etta stro^t,  city  of  Atlanta,  without  further  description,  and  the 
declaration'  superadds  descriptive  terms,  identifying  the  lot  as  the 
same  whereon  the  defendant  resides,  it  is  necessary  for  the  evidence 
so  to  identify  it,  also,  before  a  special  judgment  can  be  rendered  for 
the  purchase  money  of  this  particular  lot,  with  direction  for  execu- 
tion to  issue  and  be  levied  thereon. 

4.  A  motion  for  new  trial  which  is  otherwise  in  time,  is  not  too  \Aie 
because  made  after  a  previous  motion  to  set  aside  the  judgment  has 
been  denied. 

Pleadings.  Judgments.  Practice  in  the  Superior  Court. 
Evidence.  New  trial.  Before  Judge  IIillyer.  Fulton 
Superior  Court.     April  Term,  1877. 

Reported  in  the  opinion. 

Collier  &  Collier;  Z.  D.  Harrison,  for  plaintiff  in 
error. 

Hopkins  &  Glenn,  for  defendant. 

Bleckley,  Judge. 

The  declaration  alleges  that  ^'  John  M.  Johnson,  trustee 
of  his  wife,  Mary  Johnson,  is  indebted,"  etc.  Copies  of  the 
notes  are  ann*jxed,  and  they  are  signed  "John  M.  Johnson, 
trustee,''  without  designating  any  cestui  que  trust.  Tlie 
notes  disclose  that  they  were  given  for  the  purchase  money 
of  '^  a  lot  fronting  thirty  feet,  on  Marietta  street,  city  of  At- 
lanta,''  bat  do  not  specify  any  particular  lot  on  that  street. 
The  declaration  describes  the  premises  thus :  "a  certain  city 
lot  in  the  city  of  Atlanta,  fronting  thirty  feet  on  Marietta 
street  in  said  city,  being  the  lot  whereon  the  said  Johnson 
and  the  beneiiciary  of  said  trust  estate  now  reside."  The 
dedaratiou  proceeds  to  ^leg(^  that  the  property  was  pur- 
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chased  by  the  trustee  for  the  benefit  of  the  trust  estate,  and 
was  beneficial  to  the  same,  and  that  the  trust  estate  became, 
and  is,  liable  for  the  payment  of  said  indebtedness.    Process 
was  prayed  against  "the  said  defendant."    There  is  no  plea 
in  the  record.     The  court,  reciting  that  no  issuable  defense 
had  been  filed  on  oath,  gave  judgment  in  favor  of  the  plain- 
tiS  against  "  the  defendant,  John  M.  Johnsoir,  trustee  for 
his  wife,  Mary  Johnson,"  for  principal,  interest,  and  costs, 
adding  in  the  judgment  that  it  was  for  the  purchase  money 
of  the  city  lot,  describing  it  as  it  is  described  in  the  declara- 
tion.   At  the  same  term  of  the  court,  tlie  defendant  moved 
to  set  aside  the  judgment  for  certain  alleged  deficieneieft  in 
the  declaration,  and  because  no  evidence  was  introduced, 
except  the  notes  declared  upon.    This  motion  was  overruled ; 
and  in  the  order  overruling  it,  the  court  gave  the  plaintiff 
leave  to  amend  the  judgment  by  providing  that  execution 
should  be  levied  upon  the  city  lot  described  therein,  and 
upon  that  only.    Tlie  judgment  was  amended  accordingly. 
Afterwards,  during  the  same  term,  the  defendant  moved  for 
a  new  trial,  because  the  judgment  was  rendered  without  suf- 
ficient evidence,  and  because  the  amount  awarded  for  inter- 
est was  in  excess  of  the  amount  due.     The  court  granted 
the  motion  on  the  former  ground ;  and  the  correctness  of 
that  ruling  is  the  matter  now  in  question. 

1.  Default,  according  to  the  system  of  practice  which  has 
long  prevailed  iu  this  state,  is  not  equivalent  to  a  confession 
of  the  plaintiff's  cause  of  action.  The  defendant,  while  in 
default,  may  resist,  passively,  whatever  is  brought  to  attack 
him,  but  cannot  make  a  counter  attack.  Though  not  al- 
lowed to  return  the  fire,  he  is  not  obliged  to  run,  but  may 
stand  until  he  m  shot  down.  Exceptions  to  the  general 
rule  are  made  by  statute,  but  this  case  is  within  the  rule  it^ 
self.    41  (ya.,  76 ;  4»  Ik  561. 

2.  The  authorities  just  cited,  show  that  when  the  plain- 
tiff is  the  Bcie  party  entitled  to  introduce  evidence,  he  must 
make  out  his  whote  case.  He  must  establiA  prima  Jivoie 
his  right  to  recover  according  to  bis  deekualdon,  66  Oa*^ 
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640 ;  55  /i.,  475.  Whether,  on  matters  of  fact,  he  is  be- 
fore the  jury  or  before  the  judge,  can  make  no  diflEerence 
iu  his  buTden.  He  must  produce  enough  evidence  to  man^ 
ifest  the  truth  of  every  material  allegation.  There  is  a 
trial  to  that  extent,  though  there  be  no  issue  on  tlie  record. 
There  must  be  an  examination  of  evidence,  and  a  deter- 
mination of  such  facts  as  the  declaration  necessarily  in- 
volves. The  law,  itself,  by  requiring  evidence,  puts  tlie 
truth  of  these  facts  in  issue,  and  keeps  up  the  issue  till  tlie 
facts  are  established.  If  the  case  is  proceeding  without  a 
jury,  the  judge  performs  the  functions  of  a  jury ;  and  if  lie 
makes  a  wrong  judgment,  whether  for  the  plaintiff  or 
against  him,  he  can  correct  his  error  by  granting  a  new 
trial,  when  a  new  trial  is  duly  demanded.  It  would  be 
strange  if  the  judge  could  apply  this  corrective  to  the  er- 
rors of  a  jury,  on  m.atterB  of  fact,  and  could  not  apply  it  to 
his  own.  The  power  conferred  by  the  constitution,  (Code, 
^091,)  to  grant  new  trials,  may,  without  violence  to  the 
letter,  receive  a  construction  sufficiently  broad  to  embrace 
the  present  caae.  In  1  Kelly,  306,  is  an  instance  of  new 
trial  granted  after  judgment  confessed ;  and  in  55  Ga,^  475, 
a  defendant  who  had  not  pleaded  issuably,  or  otherwise,  ap- 
plied for  and  obtained  a  new  triaL  The  whole  tenor  of  the 
opinion  in  41  (?a.,  mipra^  is  in  favor  of  allowing  a  party  in 
default  to  diallenge  the  strength  of  the  plaintiff's  evidence, 
tirst,  in  the  court  below,  and,  ultimately,  in  this  court. 
One  of  the  ordinary  modes  of  bringing  the  sufficiency  of 
evidence  in  question,  is  by  motion  for  new  trial. 

3.  Was  the  evidence  sufficient  %  In  this  inquiry  we  must 
ooDfiider  the  kind  of  judgment  which  the  court  finally 
rendered.  That  was  a  special  judgment  against  the  property 
described  in  the  declaration,  for  the  purchase  money  thereof. 
Only  the  notes  were  in  evidence.  It  is  plain  that  they  do 
not  identify  the  lot.  Any  lot  of  a  certain  front  on  Marietta 
street  will  come  within  the  description  contained  in  the  notes. 
Where,  then,  was  the  evidence  to  apply  the  notes  to  the 
particular  lot  on  which  the  defendant  resides,  or  any  other 
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lot  ?  We  see  none  whatever.  The  materiality  of  this  omis- 
sion is  apparent  from  the  fact  that,  the  judgment  being 
special,  the  execution  issued  in  pursuance  of  it  would  be  an 
absolute  protection  to  the  sheriff  in  making  the  levy.  13 
Ga,,  389 ;  3  Wall.,  334.  Moreover,  if  a  homestead  right 
should  become  involved,  here  is  an  absolute  adjudication, 
not  only  that  this  is  a  debt  for  purchase  money,  but  that  it 
is  for  the  purchase  money  of  that  particular  lot.  So  it  is 
alleged  in  the  declaration,  and  so  the  judgment  expressly 
declares.  Comparing  the  evidence  with  the  pleadings  and 
judgment,  there  is  an  obvious  discrepancy^  and  that  discrep- 
ancy is  exactly  like  the  difference  between  the  indefinite 
article  and  the  definite  article.  Whether  the  action  be  con- 
sidered as  against  the  trust  estate,  or  as  against  the  trustee 
in  his  personal  capacity,  the  difference  is  important.  The 
evidence  does  not  support  the  declaration,  so  as  to  warrant 
such  a  judgment  as  was  rendered.  In  upholding  the  grant 
of  a  new  trial,  we  need  not  point  out  more  than  one  good 
reason  for  sustaining  it.  There  may  be  others,  especially  if 
the  trust  and  its  terms  are  elements  that  ought  to  be  consid- 
^ted  in  passing  on  the  plaintiffs  cause  of  action.  See  56 
Ga.j  640. 

4.  The  motion  for  a  new  trial  was  made  at  the  term  when 
the  trial  was  had.  That  is  the  only  limitation  prescribed  by 
the  Code,  as  to  time,  in  ordinary  cases.  Section  3719.  The 
prior  motion  to  set  aside  the  judgment  was  no  bar;  surely 
not,  when  that  motion  was  disposed  of  before  the  judgment 
took  its  final  form,  throw^ing  its  whole  weight  ou  the  specific 
property.  55  Ga.^  667.  Cited  for  plaintiff  in  error,  Code, 
§§3587,  3589,  3711  to  3721,  3377  to  3383,  3654 ;  Graham 
on  New  Tr.,  1 ;  Hilliard  on  New  Tr.,  1,  82  ;  28  Ga.y  625 ; 
23  7*^237;  20 /J., 72;  2Black,458;  54tfa.,537;  52 7i., 
354.  For  defendant,  56  Ga.,  138,  640 ;  41  76.,  76 ;  48 
7*.,  55L 

Judgment  aflfirmed 
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Jambs  M.  Bullard,  Sr.,  et  al.y  plaintiffs  in  error,  vs.  John 

Ledbetter,  defendant  in  error. 

Where  the  securities  on  a  rent  note  notify  the  holder  of  said  note,  that 
their  principal  is  removing  enough  cotton  from  the  rented  premisea 
to  pay  the  note,  and  call  upon  him  to  distrain,  and  the  holder  prom> 
ised  the  sureties  to  do  so.  and  said  that  be  would  collect  the  note 
from  the  principal,  and  would  not  look  to  them  at  all  for  the  money, 
and  where  the  holder  failed  to  distrain,  and  suffered  the  property  to 
be  taken  away,  and  the  sureties  were  ignorant  of  it  for  more  than  a 
year,  and  were  induced,  by  this  assurance,  to  forego  legal  proceed- 
ings to  make  the  money  out  of  the  cotton  themselves,  and  were  thus 
damnified  the  value  of  the  note — the  principal  debtor  being  insolvent 
all  the  time: 

BIM^  that  the  conduct  of  the  holder,  in  thus  preventing  the  securities 
from  using  their  legal  remedies,  will  estop  him  from  collecting  the 
note  from  the  sureties — that  they  are  thereby  discharged — and  that 
the  court  erred  in  striking  a  plea  to  that  effect. 

Principal  and  security.     Before  Judge  Bartlkit.     Put- 
nam Superior  Court.     March  Term,  1877. 

Reported  in  the  opinion. 

A.  Beese  ;  W.  F.  &  H.  A.  Jenkins,  by  Z.  D.  Harrison, 
for  plaintiffs  in  error. 

Lofton  &  Bartlett,  for  defendant. 
Jac&son,  Judge. 

Ledbetter,  as  bearer,  sued  J.  M.  Bullard,  Jr.,  principal, 
and  J.  M.  Bullard,  Sr.,  A.  W.  Athon  and  J.  R.  Jennings, 
securities,  on  a  rent  note,  due  the  25th  of  December,  1871, 
for  $150.00. 
Bullard,  Sr.,  the  surety,  filed  the  following  plea : 
^*  That  plaintiff  ought  not  to  have  and  maintain  his  action 
against  the  sureties,  because  he  says  that  prior  to  the  time 
when  said  Ledbetter  acquired  the  possession  of  the  note  on 
which  the  suit  is  pending — but  while  it  was,  in  fact,  his  prop- 
erty, as  the  ward  of  Wiley  C.  Anderson,  who  was  his  legally 
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appointed  guardian,  and  then  the  holder  of  Baid  note— de- 
ponent, in  November,  1871,  notified  said  Anderson,  who 
then  held  said  note  for  his  ward,  that  said  James  M.  BuUard, 
Jr.,  who  was  then,  and  still  is,  insolvent,  was  in  possession  of 
a  sufficient  quantity  of  cotton,  raised  on  the  land  for  the  rent 
of  wliich  said  note  was  given,  and  that  he  was  removing  said 
crop  from  the  rented  premises,  and  which  said  debt  had, 
under  the  laws  of  said  state,  priority  over  all  other  debts  of 
said  principal  debtor,  to  satisfy  the  same  in  full ;  and  urged 
said  Anderson  to  take  the  necessary  and  legal  steps  to  collect 
said  rent.  That  said  Anderson  promised  to  do  so,  and  told 
deponent  that  said  sureties  need  not  trouble  themselves  about 
the  debt,  and  might  rely  upon  his  collecting  the  same  out  of 
the  principal  debtor's  crop  of  that  year.  That  these  securi- 
ties, to  whom  these  statements  were  made  known,  acting  and 
relying  upon  the  assurance  of  said  Anderson  that  he  would 
save  them  harmless  as  aforesaid,  did  not  avail  themselves  of 
the  means  afforded  by  the  law  to  protect  themselves  from  loss, 
and  hearing  nothing  more  of  said  debt  until  after  its  matu- 
rity, to-wit :  until  more  than  one  year  after  said  assurance, 
and  after  all  the  crops  of  1871  had  been  disposed  of  by  said 
principal  debtor,  and  believing  that  said  Anderson  had  acted 
in  good  faith,  and  had  collected  the  same  out  of  said  princi- 
pal debtor,  as  he  induced  said  securities  to  believe  he  would 
do.  That  but  for  the  facts  aforesaid,  and  assurances  of  said 
Anderson  that  he  wonld  avail  himself  of  them  and  collect 
said  debt,  and  his  failure  to~  make  known  to  said  securities 
his  negligence  and  misconduct  as  aforesaid,  they  w^ould  have 
taken  the  legal  and  necessary  steps  to  secure  themselves 
against  loss  by  reason  of  their  said  securityship ;  and  that 
the  negligence  and  misconduct  as  aforesaid  of  said  Anderson, 
resulted  directly  to  said  securities'  loss  and  damage — ^the  debt 
aforesaid  being  now  unpaid,  said  Anderson  having  never 
taken  any  steps  to  collect  said  debt,  or  to  save  securities 
Iiarmless,  and  permitted  the  crops  of  1871  to  be  removed 
and  disposed  of  before  the  maturity  of  said  note,  to  their 
damage  and  risk  as  aforesaid." 
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A  second  plea  was  also  filed  by  the  sureties,  but  it  need 
not  be  set  out  here,  as  it  was  not  sufliciently  explicit ;  it  not 
setting  out  the  amount  of  the  account  allowed  to  be  paid, 
nor  to  whom  paid,  and  is  based  wholly  upon  information. 

The  court  struck  both  pleas,  and  the  securities  excepted. 
The  question  is,  was  the  court  right  in  striking  the  plea  set 
out  above  ? 

It  is  not  as  clearly  drawn  as  it  might  have  been ;  but  the 
sum  and  substance  of  it  is,  that  the  guardian  of  the  plaintifp 
controlled  the  land  rented  and  the  note,  and  that  he  prom- 
ised the  sureties  to  levy  a  distress  warrant  on  the  crop  of 
1871,  when  about  to  be  removed,  and  told  them  that  they  need 
not  trouble  themselves  to  interfere  about  the  rent ;  that  he 
would  secure  it  from  the  principal  debtor,  and  out  of  the 
crop ;  that  but  for  this  assurance,  the  sureties  would  them- 
selves have  taken  legal  steps  to  make  the  money  out  of  the 
crop ;  that  they  thought  he  had  kept  his  promise  until  more 
than  a  year  after  the  crop  was  gone,  and,  thereby,  that  they 
were  damaged  the  whole  debt,  if  they  had  it  to  pay,  as 
enough  cotton  was  moved  off  to  pay  the  whole  debt,  and 
the  principal  debtor  was  insolvent. 

Did  this  conduct,  on  the  part  of  the  creditor,  release  the 
sureties  ? 

In  2d  American  Leadiny  Cases,  481,  this  principle  is  laid 
down :  "  A  promise  to  look  solely  to  the  principal  debtor 
(written  there  creditor,  evidently  by  mistake,  or  misprint,) 
or  a  promise  to  proceed  forthwith  against  him,  is,  when 
standing  alone,  a  nudum  pactum  that  can  have  no  effect 
on  the  obligation  of  the  surety.  And  this  is  equally  true 
of  the  allegation  that  the  debt  has  been  paid,  and  that  the 
surety  will  have  no  further  trouble.  When,  however,  the 
surety  is  induced  hy  such  an  assurance  to  surrender  the  se- 
surities  which  he  has  received  from  the  principal,  ar  to  fare- 
'  go  any  ineans  of  indemnity  or  protection^  an  estoppel  will 
arise  to  the  extent  of  the  resulting  loss  ;  "  and  several  cases 
are  cited  to  support  the  principle. 

It  would  seem  that  the  principle  covers  this  case.     If  this 
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plea  be  true,  these  securities  were  induced  by  this  assurance 
of  Anderson  to  forego  legal  means  of  protection  and  in- 
demnity which  they  could  have  asserted,  if  not  at  law,  at 
all  events,  in  equity,  to  prevent  the  removal  of  this  cotton 
till  the  debt  was  paid..  And  as  the  cotton  which  they  could 
have  seized,  or  enjoined  the  principal  from  removing,  was 
of  suflBcient  value  to  pay  the  whole  debt,  according  to  the 
plea,  which  the  demurrer  admits  to  be  true,  their  resulting 
loss  is  the  entire  debt  for  which  they  were  responsible. 

So  in  54  Ga.j  277,  it  was  held  that  the  surety  on  a  prom- 
issory note  was  discharged  when  the  holder  told  him  that  it 
was  paid  in  a  trade  he  made  with  the  principal,  and  the  surety 
was  suffered  to  remain  in  ignorance,  that  it  was  not  paid,  for 
five  years ;  and  the  court  argue  that  the  risk  of  the  surety, 
under  the  Code,  §2156,  was  increased.  He  might  have  no- 
tified suit  to  be  brought,  and  thus  have  been  injured.  We 
think  this  case  stronger  for  the  surety  than  that  was.  Here, 
the  holder  was  notified,  not  in  writing,  it  is  true,  and  before 
the  debt  w£t6  due,  but  still,  he  was  notified  to  distrain.  He 
promised  to  do  so,  but  failed ;  and  by  his  promise,  and  fail- 
ure, the  sureties  were  induced  to  abandon  their  legal  reme- 
dies, and  to  lose  a  lien.  Indeed,  here  a  lien  could  have  been 
put,  if  it  was  not  already,  on  the  property  about  to  be  re- 
moved ;  and  the  creditor  promised  to  distrain,  and  did  not, 
and  prevented  the  sureties,  by  the  promise,  from  doing  it. 

So  in  55  Oa.j  662,  the  case  in  54  Ga.,  277,  is  cited  ap- 
provingly ;  and  the  principle  is  applied  to  the  case  where 
the  holder  of  a  draft  told  the  drawer  that  the  acceptor  had 
arranged  the  draft,  and  the  drawer  was  induced  to  act  upon 
that  statement  in  a  settlement  with  the  acceptor,  and  to  al- 
low him  credit  for  the  payment,  and  the  acceptor  had  be- 
come insolvent.  It  was  there  held  that  the  drawer  was  dis- 
charged. 

It  is  true  that  in  this  case  the  principal  debtor  was  insol- 
vent all  the  time,  when  the  note  was  made,  as  well  as  when 
the  sureties  were  sued ;  but  the  crop  of  cotton  would  have 
paid  the  debt,  and  that  was  lost  by  the  fraud  of  the  holder, 
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if  the  plea  is  true.  If  such  be  the  fact,  that  the  holder 
promised  to  do  a  thing  which  would  have  secured  this  debt, 
and  did  not  do  it,  and  by  his  promise  and  failure  to  fulfil 
his  promise,  the  sureties  were  induced  to  forego  a  remedy 
they  had,  and  thereby  have  been  injured  the  extent  of  the 
note,  they  are  discharged. 

We  think,  therefore,  that  the  court  erred  in  striking  the 
plea. 

Judgment  reversed. 


Hknby  H.  Smtth,  plaintiff  in  error,  vs.  John  H.  Newton, 

defendant  in  error. 

1.  Where  the  defense  to  an  action  upon  notes  given  for  a  fourth  inter- 
est in  certain  gas  worlu,  was  that  the  defendant  had  heen  induced 
to  purchase  the  same  hy  the  gross  misrepresentation  of  the  plaintiff 
as  to  value,  etc.,  It  was  not  error  to  exclude  testimony  to  the  effect 
that  plaintiff  had  told  witness  shortly  before  such  purchase,  that  the 
cost  of  the  works  was  over  $30,000,  that  they  were  making  a  net 
income  of  10  per  cent.,  and  were  like  a  young  apple  orchard,  just 
beginning  to  bear  fruit,  and  would  soon  bear  more  largely,  it  not 
appearing  that  defendant  was  present,  or  that  he  had  ever  heard  of 
this  conversation  previous  to  his  purchase. 

2.  The  gross  earnings  of  the  works  for  two  years,  commencing  nearly 
three  years  after  the  purchase,  were  properly  excluded  as  irrelevant. 

8.  That  a  house  and  lot,  taken  by  plaintiff  from  defendant,  in  part  pay- 
payment  for  the  works  at  $8,500,  were,  in  fact,  worth  but  from 
$2,000  to  $2,500,  aclmissible  to  show  in  rebuttal. 

4.  Competent  to  show  by  city  assessor  that  he  assessed  the  gas  works 
for  the  year  1872  at  $30,000,  and  that  they  had  depreciated  fifty  per 
cent,  since  that  time. 

6.  All  previous  negotiations  are  merged  in  a  subsequent  written  con- 
tract. An  additional  obligation  cannot  be  grafted  thereon  by  parol 
testimony,  unless  made  subsequently  to  the  contract,  upon  a  valua- 
ble consideration.  To  attack  the  contract  on  the  ground  of  fraud, 
that  fraud  must  refer  to  the  excution  thereof;  to  annex  theVeto  the 
additional  stipulation,  it  must  appear  to  have  been  omitted  at  the 
time  of  execution  through  fraud,  accident,  or  mistake. 

6.  Misrepresentation  of  a   material  fact,   made^  recklessly,  without 
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acted  OD  by  the  opposite  party,  constitutes  legtl 
ivt  avail  the  plaintiff  l^at  the  defendaot  believed  be 
o  deceive,  if  the  defendant  whs,  in  fact,  tbertby  de- 
Id  not  have  been  otherwise  than  as  rendered. 
,  concurred  specially. 

'ontracts.      Fraud.       New    trial.       Before 
uod.     Floyd  Superior  Court.    Jannar;  Ad- 

1877. 

^ported  in  the  opioioD. 

^NHAH ;  Weight  &  Feathebcton,  for  plaiu- 


JuGtice. 

action  broufi;ht  by  the  plaintiff  against  the 
!rtain  described  promissory  notes,  dated  on 
1,  1873,  and  due  at  different  times,  the  last 
thirty  montlis  after  the  date  thereof,  all 
[ie  sum  of  $3,800.  The  defendant  pleaded 
's  suit,  that  OH  the  9th  of  April.  1872,  he 
e  plaintiff  a  one-fonrth  interest  iu  the  Rome 
,d  for  the  price  of  $7,500,  paying  him  there- 
f^ving  the  notes  sued  on  for  the  balance; 
Bcd  said  property  on  the  representations  of 
to  its  value,  condition,  etc,  which  were  not 
rorkshad  paid,  and  would  pay  ten  per  cent  on 
I  dollars,  net  profit,  to  the  company,  when 
never  paid  anything  to  said  company,  and 
(w  it ;  that  plaintiff  represented  to  defend- 
Drks  had  cost  $50,000,  when  the  same  had 
ing  $15,000,  and  were  not  worth  more  than 
plaintiff  well  knew,  etc ;  that,  as  an  induce- 
!iid  purchase,  plaintiff  agreed  to  pay  defend- 
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ant  a  salary  as  enperintcndeiit  of  said  works,  at  the  rate  of 
$1,()00  per  annum,  for  the  first  six  months  after  the  pnr- 
cliase,  and  for  the  next  succeeding  twelve  months  thereaf- 
ter, a  salary  of  $1,500  per  annum,  and  after  the  expiration 
of  eigliteen  months  after  said  sale,  a  salary  of  $2,000  per  an- 
nnm ;  which  the  plaintiff  failed  to  perform,  having  only 
paid  him  $1,602.70  under  said  contract,  whereby  defendant 
claims  that  he  has  been  damaged  $2,709,  On  the  trial  of 
the  case  the  jury,  under  the  charge  of  the  court,  found  a 
verdict  in  favor  of  the  plaintiff  for  the  amount  of  the  notes, 
with  interest.  The  defendant  made  a  motion  for  a  new 
trial,  on  various  gronnde,  as  therein  stated,  which  was  over- 
ruled,  and  the  defendant  excepted.  It  appears,  from  the 
evidence  in  the  record,  that  at  the  time  the  notes  sued  on 
were  given,  the  following  instruments  in  writing  were  exe- 
cuted between  the  parties,  going  to  show  what  were  the 
terms  of  the  contract : 

"  State  of  Georgia — Floyd  county. 

Know  all  men  by  these  presents,  that  I,  John  H.  Newton, 
of  Clark  county,  CJa.,  am  held  and  firmly  bound  unto  Henry 
U.  Smith,  his  heirs  and  assigns,  in  the  sum  of  fifteen  thou- 
sand dollars,  for  the  true  payment  of  which  I  bind  myself, 
ray  heirs,  executors  and  administrators,  jointly  and  severally, 
by  these  presents.  Sealed  with  my  seal  and  dated  this  the 
ninth  day  of  April,  1872. 

Now  the  condition  of  the  above  bond  is  this : 
Whereas,  the  above  bound,  John  H.  Newton,  has  this  day 
bargained  to  the  said  Henry  H.  Smith  the  following  prop- 
erty to-wit,  an  undivided  one-fourth  interest  in  the  property 
of  the  Rome  Gas  Works,  in  the  city  of  Rome,  consisting  of 
real  estate  numbers  sixty-six,  sixty-seven,  and  one-half  inter- 
est in  sixty-eight,  in  the  Coosa  division  of  said  city,  on 
which  are  placed  the  gas  works  building  and  gas  apparatus ; 
also,  an  undivided  one-fourth  interest  in  the  main  gas 
piping  laid  down  in  the  streets  of  said  city,  and  a  one-fourth 
interest  in  all  other  personal  property  that  rightfully  be- 
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longs  to  said  gas  works.  The  whole  property  of  said  Kome 
Gas  Works  being  estimated  at  thirty  thousand  dollars,  and 
the  part  here  bargained  for  is  seventy-five  shares,  valued  at 
one  hundred  dollars  each,  for  the  sum  of  seven  thousand 
five  hundred  dollars,  and  the  said  Henry  H.  Smith  has  paid 
the  said  John  H.  Xewton  the  sum  of  three  thousand  seven 
hundred  dollars,  and  given  his  (Smith's)  notes  for  thirty- 
eight  hundred  dollars  more  due :  the  first  note  six  months 
after  date  for  five  hundred  dollars,  and  the  second  note  dne 
twelve  months  after  date  for  five  hundred  dollars  more,  and 
the  third  note  due  eighteen  months  after  date  for  one  thou- 
sand dollars,  and  a  fourth  note  dne  twenty-four  months  after 
date  for  one  thousand  dollars,  also  a  fifth  note  due  thirty 
months  after  for  eight  hundred  dollars ;  all  of  above  notes 
bearing  interest  at  the  legal  rate  from  the  first  day  of  Jan- 
uary, 1872. 

Now,  if  the  said  Henry  H.  Smith  shall  pay  all  of  the 
above  described  notes  when  due,  then  the  said  John  H. 
Newton  is  to  make  good  titles  to  the  said  bargained  prop- 
erty to  the  said  Henry  H.  Smith.  And  then  this  obligation 
to  be  null  and  void,  else  in  full  force. 

CrivBU  under  my  hand  and  seal  this  April  9th,  1872. 

[Signed,]  John  H.  Newton,     [seal.]" 

"  Georoia — Floyd  county. 

It  is  hereby  agreed  between  John  H.  Newton,  of  the 
county  of  Clark,  of  said  State,  and  Henry  II.  Smith,  of 
Floyd  county,  Georgia,  that  in  consideration  of  said  Smitli 
having  this  day  bargained  for  a  one-fourth  interest  in  the 
Home  Gas  Works,  that  the  said  Smith  shall  receive  from 
the  said  gas  company  a  salary  for  superintending  said  gas 
works,  its  operation  and  management,  at  the  rate  of  one 
thousand  dollars  per  annum  for  the  first  six  months  after  he 
takes  charge  as  such  superintendent.  And  it  is  further 
agreed  that  aU  the  indebtedness  to  the  said  company,  and  all 
the  liabilities  of  said  company,  shall  enure  to  and  be  assumed 
by  each  of  the  parties  .whose  names  are  hereto  subscribed  in 
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proportion  to  the  share  each  has  in  said  gas  works,  dating 
from  the  first  of  January,  1872. 

Witness  onr  hands  and  seals  this  April  9th,  1872. 

pg.        1 T  j  John  H.  Newton,     [seal.] 

Lbigwea,j  |  Henry  H.  Smtth.      [seal.]" 

1.  There  was  no  error  in  ruling  out  the  evidence  of  Phin- 
izy,  offered  by  the  defendant  to  prove  that  the  plaintiff  told 
him,  in  January,  1872,  "that  the  cost  of  the  gas  works  was 
over  $30,000,  and  were  making  a  net  income  of  10  per  cent., 
and  in  his  opinion  would  make  a  large  net  income,  com- 
paring them  to  a  young  apple  orchard  just  beginning  to  bear 
fruit,  and  which  would  soon  bear  fruit  more  largely,"  it  not 
appearing  that  the  defendant  was  present,  or  that  he  had  ever 
heard  of  that  talk  of  the  plaintiff  to  Phinizy  when  he  pur- 
chased the  property  in  the  month  of  April  thereafter. 

2.  There  was  no  error  in  ruling  out  the  evidence  of  Gard- 
ner as  to  the  gross  earnings  of  the  gas  works  from  Ist  of 
November,  1874,  to  Ist  November,  1875,  and  from  Ist  No- 
vember, 1875,  to  Ist  November,  1876,  the  same  not  being 
relevant  to  the  issue  on  trial. 

3.  There  was  no  error  in  allowing  the  plaintiff  to  testify, 
in  rebuttal  of  the  defendant's  evidence,  that  he  accepted  a 
house  and  lot  from  the  defendant,  in  part  payment  for  the 
gas  works,  at  the  price  of  $3,500 ;  did  not  know  its  real  value 
at  the  time,  but  afterwards  found  out  its  true  value  when  he 
inspected  and  tried  to  sell  it — two  thousand  dollars  was  all 
he  could  get  offered  for  it. 

4.  There  was  no  error  in  allowing  Hargrove  to  testify  in 
rebuttal  of  the  defendant's  evidence  that  the  value  of  the 
gas  works  had  depreciated  fifty  per  cent,  since  1872 — the 
city  not  taking  gas — ^and  that  he  was  city  assessor  for  that 
year,  and  that  he  assessed  the  gas  works,  under  oath,  to  be 
of  the  value  of  $30,000,  and  that  the  store-house  that  the 
defendant  let  the  plaintiff  have  was  worth  from  $2,200  to 
$2,500  in  1872. 

5.  The  defendant  also  complains  of  the  charge  of  the 
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ad  insiBte  tLat,  in  view  of  the  evidence  in  the  record, 
ry  of  the  case  was  not  properly  eubmitted  to  the  jury 
lie  law  applicable  thereto — especially  as  to  the  plain- 
ircsentation  to  the  defendant  in  regard  to  the  profits 
[as  works,  upon  the  faith  of  which,  he  etatee  in  hie 
ly,  he  purchased  the  property.  The  entire  charge 
ourt  is  as  follows : 

TLEMEN  OF  THE  JcRY — It  is  the  duty  of  the  court  to 
^ou  the  law  of  this  case.  It  is  your  exclusive  right 
y  to  find  what  is  proven,  what  the  proofs  in  this 
:ahlisli.  The  court  has  not  the  right  to  Bay  or  iatt- 
you  what  is  proven  or  what  is  not  proven ;  and  if 
)nld  come  to  the  conclusion  from  anything  I  may 
ou,  that  I  have  any  opinion  of  what  is  proven  or 
iven  or  established  by  the  proofs,  it  is  a  mistake, 
intiff  in  this  case  contends  that  he  has  proved  that 
day  alleged  in  the  declaration,  the  defendant  made 
cuted  the  promisory  notes  described,  and  delivered 
I  him.  If  you  find  from  the  evidence  that  this  is  true, 
B  plaintiff  has  iriade  a  prima  facie  case.  The  de- 
pleads  frand  and  misrepresentation  and  other  pleas, 
'ou  will  find  in  the  records  and  papers.  The  onus 
hen  of  proof  is  upon  the  party  that  alleges  frand, 
esentation  or  any  other  matter  of  defence.  Fraud 
t  be  presumed  but  must  be  proved.  It  may  be 
by  direct  evidence  or  by  circumstances.  Fraud 
actual  or  constructive.  Actual  fraud  consists  in 
d  of  artifice,  by  which  another  is  deceived.  Con- 
e  fraud  consists  in  any  act  of  omission  or  commis- 
ntrary  to  legal  or  equitable  duty,  trust  or  confidence 
■eposed,  which  is  contrary  to  good  conscience,  and 
3  to  the  injury  of  anotlier.  The  former  implies 
^ilt,  the  latter  may  be  consistent  with  innocence, 
'esentation  of  a  material  fact,  made  wilfully,  to  de- 
►r  recklessly,  without  knowledge,  and  acted  on  by 
K)8ite  party,  or  if  made  by  mistake  and  innocently, 
sd  on  by  the  opposite  party,  constitutes  legal  fraud. 
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An  aceident,  relievable  in  equity,  is  such  an  occurrence,  not 
the  result  of  negligence  or  misconduct  of  the  party  seeking 
relief  in  relation  to  a  contract,  as  was  not  anticipated  by  the 
parties  when  the  same  was  entered  into,  and  which  gives  an 
undue  advantage  to  one  of  them  over  another  in  a  court  of 
law.  Mistake  relievable  in  equity  is  some  unintentional 
act  or  omission  or  error,  arising  from  ignorance,  surprise, 
imposition  or  misplaced  confidence.  Ihis  power  is  exer- 
cised with  caution,  and  to  justify  it  the  evidence  must  be 
clear,  unequivocal  and  decisive  as  to  the  mistake.  Wilful 
misrepresentations  of  a  material  fact,  made  to  induce  an- 
other to  act,  and  upon  which  he  does  act,  to  his  injury,  will 
avoid  a  contract.  The  object  of  all  legal  investigation  is 
the  discovery  of  the  truth.  The  rules  of  evidence  are 
framed  with  a  view  to  this  prominent  end,  seeking  always 
for  pure  sources  and  the  highest  evidence. 

"  All  previous  conversations,  propositions  and  stipulations 
are  merged  in  the  written  contract.  A  condition  or  addi- 
tional obligation  cannot  be  engrafted  on  the  written  con- 
tract, by  parol  testimony,  unless  made  subsequently  to  the 
contract  upon  a  valuable  consideration.  In  order  to  attack 
the  contract  in  writing  on  the  ground  of  fraud,  the  fraud 
must  refer  to  the  execution  of  the  contract,  or  the  condi- 
tion or  stipulation  must  be  the  result  of  accident  or  mis- 
take, which  must  be  proved  by  decisive  evidence,  or  the 
contract  must  have  been  procured  by  the  fraudulent  mis- 
representation of  the  other  party,  under  the  rules  of  law 
already  given  you  in  charge.  In  all  cases  to  afford 
relief  there  must  be  fraud  and  damage  both  united ;  to  il- 
lustrate, if  the  plaintiff  represented  the  pipe  to  be  larger 
than  it  is,  in  order  to  afford  relief,  the  defendant  must  have 
been  damaged,  and  the  damage  must  be  proved  to  you  by 
the  evidence  in  the  case.  If  the  defendant  had  free  access 
to  the  map  of  the  works,  and  could  have  found  out  from 
the  map  the  size  of  the  pipes  and  the  extent  of  the  works, 
and  did  find  out  from  the  map,  or  failed  to  avail  himself  of 
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the  means  of  infortnatioa  at  hand,  if  any,  he  has  no  one  to 
blame  but  himself. 

"  It  will  not  avail  the  plaintiff  that  the  defendant  believed 
he  did  not  intend  to  deceive,  if  the  evidence  shows  that 
plaintiff  did  deceive  defendant.  Parol  evidence  is  admissa- 
ble  for  showing  fraud,  the  procuring  of  a  written  contract; 
and  if  a  contract,  though  in  writing,  is  procured  to  be  made 
or  induced  by  fraud,  the  jury  may  ^et  aside  the  contract. 

"  Wilful  misrepresention  of  a  material  fact,  made  to  in- 
duce another  to  act,  and  upon  which  he  does  act  to  his  in- 
jury, will  give  a  right  of  action.  Mere  concealment  of  such 
a  fact,  unless  done  in  such  a  manner  as  to  deceive  and  mis- 
lead, will  not  support  such  an  action.  In  all  cases  of  deceit, 
knowledge  of  the  falsehood  constitutes  an  essential  clement;  a 
fraudulent  or  reckless  representation  of  a  fact  as  true,  which 
the  party  may  not  know  to  be  false,  if  intended  to  deceive, 
is  equivalent  to  a  knowledge  of  the  falsehood.  A  proper 
construction  of  this  section  of  the  Code  is  this :  If  a  mis- 
representation was  made  it  must  have  been  material,  and 
some  damage  must  have  been  the  result.  If  any  conceal- 
ment has  been  charged  and  proven,  it  must  have  been  of  a 
material  fact,  and  the  concealment  must  have  been  of  a  ma- 
terial fact,  and  it  must  have  been  done  in  a  manner  actually 
to  deceive  or  mislead.  If  any  deceit  is  charged  and  proven, 
it  must  be  made  to  appear  to  the  satisfaction  of  the  jury 
that  the  statement  was  known  to  be  false. 

"If  any  fraudulent  or  reckless  representations  were 
made  by  Mr.  Newton  which  he  did  not  know  to  be  false, 
then  they  must  have  been  made  to  deceive  Smith.  If 
the  jury  is  satisfied  from  the  evidence  that  Yeiser  built 
tliese  gas  works,  and  was  superintendent  at  the  time  of  the 
sale,  was  refused  by  Mr.  Newton,  as  a  proper  person  to  give 
tlie  necessary  information,  and  Smith  applied  to  him  for 
information;  and.  if  it  further  appeared  from  the  evi- 
dence that  Mr.  Smith  did  go  to  Yeiser  for  information,  an 
did  get  information  touching  the  size  of  the  pipe  and 
the  length  and  the  value  of  them,  and  still,  in  the  face 
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of  thiB  infonnation,  made  his  purchase  from  Newton,  then 
he  (Smith)  cannot  complain  that  he  was  misled  by  Newton 
in  reference  to  the  value  of  the  works ;  and  the  jury  would 
not  be  authorized  to  find  in  favor  of  the  defendant  in  any 
matter  which  involves  the  value  of  the  works.  K  in  their 
negotiations  about  the  sale  of  the  one-fourth  interest  in 
these  works  by  Newton  to  Smith,  anything  was  said  about 
the  employment  of  Smith  as  superintendent,  all  these  stipu- 
lations are  supposed,  in  law,  to  be  merged  in  any  written 
contract  subsequently  made  in  reference  to  that  matter; 
and  unless  it  is  shown  to  the  satisfaction  of  the  jury,  that 
Newton  perpetrated  a  fraud  in  the  execution  of  that  writ- 
ten contract,  no  new  stipulation  can  now  be  injected  into 
it.  It  was  the  duty  of  Smith  at  the  time  the  written  con- 
tract was  executed,  to  have  had  all  the  stipulations  agreed 
on  inserted,  and  if  he  failed  or  omitted  to  do  so  without 
any  fraud  on  the  part  of  Newt6n  to  have  it  done,  he  is 
bound  by  the  written  contract  as  it  appears  in  evidence. 
If  from  the  evidence  the  jury  is  satisfied  that  Newton  in- 
stracted  Smith  to  go  to  proper  sources  for  information  as  to 
the  condition  of  the  works,  and  the  amounts  due  and  ow- 
ing, and  Smith  omitted  to  go  or  declined  to  go  for  the  in- 
formation, then  he  cannot  hold  Newton  responsible,  but 
mast  take  the  consequences  of  his  own  action  in  the  prem- 
ises. 

*'  If  the  defendant  went  to  Yeiser  to  ascertain  the  value 
and  cost  of  the  works,  and  Yeiser  informed  him  what  they 
were  worth,  and  afterwards  the  defendant  told  plaintiff  what 
Yeiser  had  said  in  reference  to  the  value  or  cost  of  said 
works,  and  the  plaintiff  then  told  him  not  to  heed  what 
Yeiser  said,  or  words  to  that  effect,  because  Yeiser  was  in- 
terested in  holding  his  place  as  superintendent,  which  he 
knew  he  would  lose  if  defendant  bought,  or  words  of  that 
kind,  then  the  jury  may  take  into  consideration  such  con- 
vereation  in  ascertaining  whether  the  defendant  was  thrown 
off  his  gaard  by  the  plaintiff's  statement  in  this  respect,  and 
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induced  to  disbelieve  what  Teiser  had  said,  and  whether  he 
was  thereby  misled  by  the  plaintiflf." 

The  Code  contemplates  two  classes  of  fraud — ^nioral  fraud 
and  legal  f rand — ^and,  according  to  the  defendant's  own  evi- 
dence, the  alleged  fraud  in  this  case  belongs  to  the  latter 
class,  for  he  stated  at  the  trial,  on  his  cross-examination,  that 
''  he  did  not  believe  Mr.  Newton  wilfully  misrepresented  the 
facts,  and  don't  believe  so  now,  but  think  he  ought  to  have 
known,  as  I  relied  on  his  representations." 

There  was  no  error  in  the  charge  of  the  court  in  relation 
to  the  written  contract  between  the  parties  being  the  highest 
and  best  evidence  as  to  what  that  contract  was,  and  that 
parol  evidence  was  not  admissible,  to  add  to  or  contradict  it, 
on  the  statement  of  facts  disclosed  in  the  record.  Tliere  is 
no  pretense  that  the  written  contract  between  the  parties, 
including  that  in  reference  the  defendant's  salary  as  super- 
intendent, was  not  written  just  as  the  parties  intended  it 
should  be  written  when  the  same  was  executed.  See  54  Ca., 
289 ;  66  Ga.,  32. 

6.  Although  the  charge  of  the  court  as  to  the  distinction 
between  moral  and  legal  fraud  was  not  as  clearly  defined  as 
it  might  have  been,  still  it  was  substantially  correct,  and 
fairly  submitted  the  general  principles  of  the  law  as  to  legal 
fraud  applicable  to  the  evidence  in  the  case.     The  court 
charged  the  jury  "  that  misrepresentation  of  a  material  fact,    ] 
made  recklessly  without  knowledge,  and  acted  on  by  the     ' 
opposite  party,  constitutes  legal  fraud.     It  will  not  avail  the 
plaintiff  that  the  defendant  believed  he  did  not  intend  to    / 
deceive,  if  the  evidence  shows  that  plaintiff  did  deceive  de- 
fendant."    The  general  charge  of  the  court  was  sufficiently  J 
broad  to  cover  the  alleged  misrepresentation  of  the  plaintiff 

as  to  the  net  profits  of  the  gas  works. 

7.  But  if  there  had  been  errors  in  the  charge  of  the  court, 
as  claimed  by  the  plaintiff  in  error,  still  the  verdict  was  ri^^ht 
under  the  evidence,  and  could  not  well  have  been  otherwise 
under  the  law  applicable  thereto.  The  defendant  says  in 
his  own  testimony,  that  he  went  to  Yeiser,  the  superintend- 
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^  of  the  gas  works,  who  built  them,  before  he  purchased, 
^^  got  all  the  information  he  could,  and  that  he  told  him 
^^y  Were  not  worth  over  $12,000,  but  that  the  plaintiflE  had 
^^  So  much  about  the  gold  mine,  etc.,  he  could  listen  to  no 
^^^  else.    Collier  testified,  that  in  November,  1874,  when 
"«,  with  others,  was  negotiating  for  the  purchase  of  the 
Rome  gas  works,  the  defendant  represented  them  to  be 
Worth  every  dollar  of  $30,0(»0,  and  said  that  if  he  understood 
the  bneiness  as  well  as  he  (witness)  did  he  would  not  consent 
to  sell  said  works  for  anything  less.     However  witnesses  may 
be  mistaken  in  their  recollection  as  to  facts,  after  the  lapse 
of  time,  there  were  several  letters  of  the  defendant  to  the 
plaintiff,  written  after  he  became  superintendent  of  the  gas 
works,and  had  had  ample  opportunity  to  know  all  about  them, 
in  which  he  expresses  his  sentiments  quite  freely  as  to  their 
value,  and  about  which  written  evidence  there  can  be  no 
mistake.     The  purchase  was  made  in  April,  1872.     On  the 
Slst  of  July  thereafter  he  writes :  "  I  have  concluded  to 
advertise  my  gas  stock  for  sale  at  $7,000,  but  will  wait  until 
I  hear  from  you.     I  am  willing  to  keep  it,  and  know  there 
is  money  in  it.     I  know  the  works  are  worth  more  to-day 
tlian  when  1  bought  them."     In  April,   1873,  defendant 
writes  "  that  the  works  are  in  good  order,  doing  well ;  am  will- 
ing to  sell  my  interest  on  basis  of  $40,000  cash ;  you  can  do 
as  you  like.     The  works  are  cheap  at  $35,000." 

There  is  a  good  deal  of  other  evidence  in  other  letters 
written  by  the  defendant  to  the  plaintiff  on  pretty  much  the 
same  line  until  January,  1874,  but  not  one  word  is  said  or 
written  by  the  defendant,  up  to  that  time,  about  a  rescision 
of  the  contract  for  fraud,  either  moral  or  legal,  on  the  part 
of  the  plaintiff,  in  the  sale  of  the  gas  works  to  him.  If 
parties  who  are  sui  juris  will  not  take  care  of  themselves  in 
making  their  contracts,  in  the  absence  of  either  moral  or  legal 
fraud,  as  the  jury  have  found  by  their  verdict  in  this  case, 
they  have  no  right  to  expect  that  the  courts  will  take  care 
of  them.  There  was  no  error  in  overruling  the  motion  for 
8 


IM  SUPREME  COURT  OF  GEORGIA. 

Clements  vs.  Collins. 

a  new  trial  on  the  statement  of  facts  disclosed  in  the  record. 
Let  the  judgment  of  the  court  below  be  afSrmed. 

Jackson,  Judge,  concurring. 

Without  approving  all  the  rulings  of  the  court  on  evi- 
dence and  in  th^  charge  to  the  jury,  I  concur  in  the  judg- 
ment, for  the  reason  that  the  facts — the  letters  of  Smith  him- 
self— make  such  a  case  as  requires  the  verdict. 


James  M.  Clements,  plaintiff  in  error,  vs,  Chables  W.  Col- 
lins, defendant  in  error. 

1.  In  a  suit  upon  warranty  of  title  to  land,  unless  it  can  be  ascertained 
from  the  evidence  that  title  paramount  ha^  been  asserted  against  the 
warrantee,  or  some  person  claiming  under  him,  and  that  he  has 
yielded  to  it,  or  is  in  a  situation  requiring  him  to  yield  presently,  as 
matter  of  legal  duty,  no  breach  is  established — certainly  not,  if  a 
judgment  in  ejectment,  rendered  without  notice  to  the  warrantor,  is 
relied  upon. 

2.  There  being  on  the  bill  of  exceptions  a  regular  entry  of  filing  in  the 
clerk's  office  of  the  superior  court,  signed  by  the  clerk,  and  dat«d 
within  fifteen  days  after  the  date  of  the  judge's  certificate,  the  same 
is  not  nullified  or  vitiated  by  a  subsequent  certificate  of  the  clerk, 
designed  to  authenticate  the  bill  of  exceptions  as  the  true  original, 
and  describing  it  as  filed  "  this  day,"  though  the  latter  certificate  be 
dated  after  the  fifteen  days  have  expired.  The  reason  is,  that  the 
entry  of  filing  is  the  appropriate  evidence  of  the  time  of  filing,  and 
the  subsequent  certificate  that  the  bill  of  exceptions  is  the  true  origi- 
nal would  be  complete  without  stating  either  the  same  time  or  a  dif- 
ferent time.  When  official  evidence  is  inconsistent,  that  which  is 
found  in  the  appropriate  instrument  of  evidence  as  to  the  particular 
matter,  should  govern,  and  the  inconsistent  statement  elsewhere  be 
treated  as  surplusage.  This  is  the  same  principle  which  underlies 
the  rulings  of  this  court,  touching  conflict  between  the  record  and 
the  bill  of  exceptions. 

3.  The  various  sheets  constituting  the  transcript  of  the  record  being 
firmly  pasted  together  at  the  top,  so  as  to  be  one  whole  document,  it 
is  immaterial  in  what  part  of  the  transcript  the  clerk's  certificate  au- 
thenticating the  same  is  found.    The  terms,  "  above  and  foregoing/* 
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ased  in  the  certificate,  will  be  construed  to  apply  to  the  contents  of 
the  entire  document. 

Warranty.  Eviction.  Practice  in  the  Supreme  Court. 
Bill  of  exceptions.  Certificate.  Before  Judge  Pate.  Dooly 
Superior  Court.     March  Term,  1877. 

Reported  in  the  opinion. 

S.  Hall  cfe  Son;  W.  J.  Brown;  J. L.  Toole,  for  plaintifl? 
in  error. 

C.  C.  Duncan  ;  D.  A.  Vason  ;  R.  N.  Ely,  for  defendant. 

Bleckley,  Judge. 

A  vendor  conveyed  land  by  deed,  dated  in  1859,  with  gen- 
eral warranty  of  title.  The  vendee  conveyed,  with  like 
warranty,  by  deed,  dated  in  the  same  year,  and  about  one 
month  later  than  the  former  deed.  This  action  is  by  the 
second  vendee  against  the  first  vendor,  for  a  breach  of  war- 
ranty. The  action  was  commenced  in  August,  1876.  The 
plea  was  "not  indebted."  At  the  trial,  the  jury  found  a 
verdict  for  the  defendant.  The  plaintiff  moved  for  a  new 
trial,  and  the  court  granted  it.  Whether  the  verdict  was 
correct  or  not,  depends  upon  whether  the  plaintiff  made,  by 
his  evidence,  2i, prima  fdcie  case  of  eviction  under  title  par- 
amount. The  evidence  consisted  alone  of  the  two  deeds, 
and  the  record  of  a  recovery,  in  ejectment,  of  the  premises 
to  which  the  deeds  and  the  covenants  of  warranty  apply. 
The  action  of  ejectment  was  commenced  in  December,  1869, 
and  judgment  for  the  plaintiffs  therein  was  rendered  in  May, 
1875.  The  action  was  in  favor  of  John  Doe,  on  the  de- 
mises of  several  lessors,  all  of  them  strangers  to  the  present 
suit.  The  demises  were  all  laid  subsequently  to  the  date  of 
the  warranty  now  in  question.  They  were  alleged  to  have 
been  made  in  1868,  and  the  ouster  by  the  casual  ejector  was 
averred  to  have  taken  place  in  that  year.  The  party  desig- 
nated as  tenant  in  possession,  and  served  as  such,  was  the 
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person  who  is  plaintiff  in  the  present  action.  So  far  as  the 
record  shows,  lie  made  no  defense.  There  is  no  evidence 
that  he  filed  any  plea,  or  that  he  even  appeared.  There  is 
no  evidence  that  lie  admitted  possession,  as  the  25th  rule  of 
practice  in  the  superior  court  requires,  in  order  to  have  the 
right  to  defend.  Indeed,  there  is  no  evidence,  save  what 
may  be  implied  in  the  judgment,  that  he  ever  had  any  actual 
possession  of  the  premises.  The  record  of  the  ejectment 
affords  no  means  of  deciding  whether  the  lessors  of  the 
plaintiff  acquired  title  before  or  after  the  warranty  now  in 
suit  was  made,  or  from  what  source  their  title  was  derived. 
For  aught  that  appears,  they  may  have  derived  title  from 
or  through  the  defendant  in  ejectment  himself.  It  does  not 
appear  that  any  writ  of  possession  was  issued,  or  that  pos 
session  had  been  voluntarily  yielded  under  the  judgment. 
Neither  does  it  appear  that  the  warrantor  had  any  notice  of 
the  ejectment  suit,  or  was  ever  called  upon  to  defend  the 
same. 

1.  We  think  the  jury  found  according  to  the  evidence, 
and  that  no  other  verdict  was  possible,  under  the  true  law 
applicable  to  the  case.  In  a  suit  upon  warranty  of  title  to 
land,  unless  it  can  be  seen  from  the  evidence  that  title  para- 
mount has  been  asserted  against  the  warrantee,  or  some  per- 
son claiming  under  him,  and  that  he  has  yielded  to  it,  or  is 
in  a  situation  requiring  liim  to  yield  presently,  as  matter 
of  legal  duty,  no  breach  is  established — certainly  not,  if  a 
judgment  rendered  without  notice  to  the  warrantor  is  relied 
upon.  2  Greenleaf  s  Ev.,  section  241  to  244 ;  3  Phil.  Ev., 
817 ;  Kawle  on  Cov.,  228,  229.  In  4  Ga.,  293,  the  title  upon 
which  the  recovery  was  had  appeared.  So,  too,  in  5  Ca., 
275 ;  further  discussed  in  24  /J.,  593.  In  25  /ft.,  566,  there 
was  notice ;  also,  in  28  /J.,  289 ;  also,  in  32  /ft.,  13.  In  47  /ft., 
516,  the  warrantor  was  the  original  defendant  in  ejectment. 
In  33  /ft.,.  45,  the  incumbrance  was  a  judgment  lien  older 
than  the  warranty,  and  the  warrantee  had  resisted  unsuccess- 
fully by  claim.  In  54  /ft.,  81,  the  land  had  been  sold  un- 
der a  judgment  against  a  third  person  who  had  been  in  poft- 
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session,  so  as  to  fix  a  lien,  prima  facie^  and   the  warrantee 
had  surrendered  to  tlie  purchaser  at  sheriff's  sale.     In  55  /i., 
172,  the  warrantor  had  only  a  bond  for  titles ;  judgment 
had  gone  against  him  for  purchase  money,  and,  according 
to  the   sheriff's  testimony,  the   land  was  sold  before  the 
bankruptcy.     The  second  head-note  should  have  embodied 
this  latter  fact.     The  sheriff's  testimony  indicated  that  the 
date  of  the  sale,  as  entered  on  the  fi.fa^  was  erroneous,  and 
this  had  an  important  bearing  upon  the  judgment  of  affirm- 
ance.    The  case  we  are  now  considering  is  much  weaker 
than  any  case  in  our  own  reports  upon  which  a  recovery  has 
been  had.     It  rests  upon  the  judgment  in  ejectment  alone, 
without  any  evidence,  in  the  record  of  that  proceeding  or. 
out  of  it,  disclosing  the  particular  title  which  was  put  in 
issue.     There  was  no  defense,  so  far  as  appears,  and  no  pos- 
session was  admitted  so  as  to  make  defense  possible  accord- 
ing to  the  rule  of  practice.     Notice  of  the  action  was  not 
given  to  the  warrantor,  and  the  warrantee  had  not  been 
pnt  out  by  the  sheriff,  nor  did  he  show  that  he  had  gone 
out  voluntarily.     It  seems  that  he  should,  at  least,  have 
submitted  his  title  to  the  court  and  jury,  to  see  whether  it 
was  sufficient  to  protect  him ;  "but  there  is  no  indication 
that  he  had  it  passed  upon,  or  made  any  effort  to  that  end. 
The  great  and  insurmountable  defect  in  the  evidence,  how- 
ever, is  that  it  fails  to  show  that  the  recovery  in  ejectment 
was  had  upon  title  outstanding  at  the  date  of  the  warranty. 
Nothing  appears  which  is  the  least  inconsistent  with  the 
covenant.     Ten  years  had  elapsed  when  the  ejectment  suit 
was  brought ;  and  no  date  in  the  pleadings  or  the  evidence 
has  any  relation  whatever  to  so  remote  a  period  in  the  past. 
What  the  judgment  in  ejectment  adjudicates  is,  that  the 
lessors  of  the  plaintiff  had  title  at  the  connnencement  of 
that  action,  which  was  in  1869.     But  that  fact  is  perfectly 
consistent  with  title  in  the  warrantor  in  1859.     There  is 
nothing  to  show  that  the  very  deed  containing  the  warranty 
now  sued  npon,  was  not  a  part  of  the  chain  of  title  upon 
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which  the  premises  were  recovered  in  the  action  of  eject- 
ment.    The  court  erred  in  granting  a  new  trial. 

Cited  for  plaintiff  in  error  2  Greenleaf  s  Cruise,  top  p. 
461,  n  1 ;  15  Wend.,  427 ;  3  Watts  and  S.,  407 ;  2  Mete., 
365;  25  6^a.,566;  4  7  J.,  593;  5 /J.,  275;  Code,  §2683. 
For  defendant,  Code,  §§2702,  2703 ;  10  Ga.,  311;  5  /J.  296 ; 
47  76.,  516 ;  32  lb.,  18 ;  33  lb.,  45 ;  10  Metcalf,  315 ;  5  Ohio, 
158  ;  Rawle  Cov.  of  Title,  144 ;  4  Wheat.,  231 ;  54  (7a.,  81. 
For  plaintiff  in  reply,  Kawle  Cov.  of  Title,  229 ;  4  Watts 
and  S.,  410. 

2,  3.  A  motion  was  made  to  dismiss  the  writ  of  error, 
which  was  denied,  the  court  holding  as  set  forth  in  the 
second  and  third  notes  at  the  head  of  this  opinion. 

Judgment  reversed. 


Henby  May^^^  a?.,  plaintiffs  in  error,  vs.  Daniel  S.  Pmhtup, 
receiver,  et  cU.,  defendants  in  error. 

1.  The  circuit  court  of  the  United  States  may  pass  orders  to  preserve 
property  in  litigation,  where  the  proceeding  is  against  the  property, 
and  its  preservation  is  absolutely  essential  to  give  relief,  by  interlocu* 
tory  orders,  after  and  pending  an  appeal  to  the  supreme  court  of  the 
United  States. 

2.  When  the  state  court,  on  a  bill  of  like  character  with  one  pending 
in  the  United  States  court,  appoints  a  receiver  inadvertently,  and 
without  knowledge  of  the  facts  in  the  federal  court,  and  the  circum- 
stances indicate  collusion  in  the  state  court,  this  court  will 
not  interfere  with  the  judge  of  the  state  court  in  revoking  the  order 
appointing  his  receiver,  and  turning  over  the  property  to  the  receiver 

of  the  United  States  court. 

Equity.    Receiver.    United  States  Courts.    Before  Judge 
McCuTCHEN.    Bartow  County.  At  Chambers.  March  15^, 

1877. 

The  judgment  excepted  to  was  as  follows : 

^^  After  looking  through  the  record,  I  am  satisfied  that  the 
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object  of  the  bill  in  the  United  States  court  is  Bubstantially 
the  same  with  that  of  the  bill  in  this  case,  both  making  all 
known  creditors  of  the  railroad  company,  as  well  as  the  rail- 
road company  itself,  parties,  and  asking  that  all  other  cred- 
itors, when  discovered,  be  made  parties,  and  praying  that  the 
loftd^  and  all  the  property  and  franchises  of  the  Cherokee 
Kailroad  Company,  be  sold,  and  their  proceeds  be  distributed, 
by  decree  of  the  court,  among  the  creditors,  according  to  the 
liens  and  priorities  of  the  creditors  respectively,  and  both 
bills  praying  that  the  court  take  charge,  by  receiver,  of  all 
the  effects  of  the  company,  etc.  The  fact  that  the  complain- 
ants in  the  United  States  court,  by  their  bill,  are  also  setting 
up  that  their  claim  is  a  first  lien,  and  asking  that  it  be  so 
decreed,  does  not  make  the  bill  any  the  less  a  creditors'  bill. 
"  If  a  party  has  a  prior  lien,  he  is  not  prevented  from  set- 
ting it  up  in  a  creditors'  bill  filed  by  him  to  administer  and 
distribute  an  insolvent  estate ;  if  so  doing  had  the  effect  to 
change  the  character  of  the  bill,  then  no  person  entitled  to 
priority  of  payment  could  ever  file  such  bill  without  waiving 
his  priority.  It  is  the  privilege  of  every  creditor  to  assert 
and  maintain,  in  such  a  bill,  all  his  rights  and  priorities  as 
against  every  other  creditor,  and  the  doing  so  in  no  way 
changes  the  character  of  the  suit  from  that  of  a  creditor's 
bill.  The  very  object  of  such  a  suit  is  to  marshal  the  cred- 
itors' claims  into  the  order  of  their  priority,  and  to  admin- 
ister and  distribute  the  proceeds  of  the  property  according 
to  the  respective  priorities  of  the  creditors,  as  ascertained 
and  fixed  by  the  decree.  In  the  nature  of  the  case,  there 
cannot  be  but  one  suit  which  shall  effectually  marshal,  ad- 
minister and  distribute  an  insolvent  estate.  The  possession 
and  control  of  the  whole  estate,  and  a  full  view  of  the  rights 
of  all  the  creditors,  being  essential  to  a  proper  and  full  ad- 
ministration and  distribution.  The  pendency,  therefore,  of 
one  such  suit,  in  a  court  of  competent  jurisdiction,  might 
well  be  pleaded  in  abatement  of  a  subsequent  suit  for  the 
same  purpose.  As  between  courts  of  competent  jurisdiction, 
the  commencement  of  the  suit,  and  service  of  process  on 


130  SUPREME  COURT  OF  GEORGIA. 


May  et  al.  ve.  Printap  et  al. 


defendants,  gives  the  jurisdiction  over  the  property  of  the 
insolvent,  for  the  purposes  for  which  the  bill  is  filed,  and 
when  a  court  has  thus  once  gained  jurisdiction  over  the  sub- 
ject matter,  no  other  court  of  concurrent  jurisdiction  can 
legally  divest  that  jurisdiction  by  the  seizure  of  the  property 
under  a  bill  subsequently  filed,  having  the  same  objects  with 
the  first  bill.  It  is  true,  that  if  this  were  done,  the  former 
court  would  have  no  right  to  take  the  property  from  the 
actual  possession  of  the  latter,  however  wrong  the  latter's 
possession  might  be,  because  to  maintain  such  a  doctrine 
would  be  to  say  that  the  laws  of  this  country  authorized 
internecine  warfare  between  courts  of  concurrent  jurisdic- 
tion, in  the  execution  of  their  respective  processes.  It  is  not 
the  seizure  of  the  property  by  the  receiver  that  gives  the 
court  jurisdiction  over  it,  but  the  commencement  and  service 
of  the  bill  and  process.  The  object  of  the  seizure  of  the 
property  is  not  to  give  jurisdiction,  but  only  to  enable  the 
court  to  administer  eflfectual  and  full  justice  under  the  juris- 
diction it  has  acquired  by  virtue  of  the  suit  commenced.  The 
contrary  view  would  encourage  collusion  between  parties, 
and  unseemly  haste  in  the  seizure  of  property  by  receivers. 
The  case  at  bar  affords  a  striking  illustration  of  the  propriety 
of  the  rule  that  the  commencement  of  the  suit,  and  not  the 
appointment  of  the  receiver,  or  seizure  of  the  property,  gives 
jurisdiction  over  the  subject  matter. 

"  The  suit  in  the  United  States  court  had  been  pending 
for  years,  and  an  injunction  had  been  granted,  and  a  receiver 
appointed,  long  before  the  suit  in  this  court  had  been  com- 
menced. It  is  true  that  the  order  appointing  a  receiver  in 
the  United  States  court  had  been  rescinded,  under  an  order 
passed,  upon  consent  of  parties,  for  a  special  purpose  named 
in  the  order ;  but  nothing  can  be  plainer  than  that  there  was 
no  intention  by  the  court  to  release  its  authority  over  tlie 
property ;  on  the  contrary,  the  consent  order  expressly  pro- 
vides that  the  state  of  the  case  and  rights  of  the  parties  shall 
remain  unchanged,  and  as  they  were  before  the  order  of  res- 
cission  was  parsed,  without  prejudice  to  any  party  to  the 
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litigation.  In  September,  1876,  an  injunction  was  granted 
in  the  United  States  court,  restraining  any  sale  or  disposition 
of  the  property  of  the  railroad  company,  and  a  motion  was 
made  for  the  appointment  of  a  receiver,  and  served.  This 
motion  was  set  for  a  liearing  on  the  20th  of  October.  Pend- 
ing this  motion  for  a  receiver  in  the  United  States  court,  on 
the  4th  of  October,  1876,  the  bill  in  this  case  was  filed  praying 
a  receiver.  The  chancellor  granted  a  rule  nisi,  fixing  the  23d 
of  October  for  the  hearing  of  this  motion  for  a  receiver. 
The  attorney  who  filed  for  complainants  the  bill  in  this 
court,  and  sev^eral  of  the  complainants  themselves,  are  parties 
defendant  in  the  case  in  the  United  States  court.  The  time  set 
for  the  hearing  of  the  motion  for  receiver  in  this  court,  was 
three  days  later  than  the  time  set  for  hearing  the  motion  in  the 
United  States  court.  Counsel  for  complainants  and  defendants 
in  the  case  in  the  state  court,  agreed  that  the  motion  in  this 
case  should  be  heard  and  decided  on  the  10th  of  October,  in 
advance  of  the  time  originally  fixed  by  the  chancellor.  In 
pursuance  of  this  agreement,  the  motion  was  heard,  and  a 
receiver  appointed.  Ko  defense,  or  resistance  of  any  sort, 
was  made  to  the  appointment  of  the  receiver.  The  fact  of 
the  pendency  of  the  proceedings  in  the  United  States  court 
was  not  brought  to  the  notice  of  the  chancellor.  If  all  the 
facts  had  been  brought  before  him,  he  presumably  would  not, 
and  certainly  ought  not  to,  have  appointed  the  receiver. 

"  It  is,  therefore,  ordered  and  adjudged  that  the  order  of 
this  court  appointing  a  receiver  in  the  said  equity  cause,  in 
Bartow  superior  court,  be,  and  the  same  is  hereby,  rescinded. 
This  order  of  rescission  to  take  effect  on  the  following  con- 
ditions :  that  the  receiver,  Samuel  F.  Stephens,  shall  be  first 
reimbursed  the  amount  of  money  which  he  has  had  to  ad- 
vance out  of  his  own  funds,  to  prevent  the  property  in  his 
hands  from  being  sold  to  satisfy  tax^.  fas.  against  said  rail- 
road company.  Whenever  he  shall  have  been  fully  so  re- 
imbursed, either  out  of  the  earnings  of  the  road,  or  by  the 
said  Daniel  S.  Printup,  then  he,  the  said  Stephens,  shall  cease 
to  hold  said  property  as  receiver,  and  shall  deliver  the  same 
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to  the  said  Printup,  the  receiver  appointed  by  the  circuit 
court  of  the  United  States  aforesaid,  or  allow  the  said  Printup, 
as  receiver,  to  seize  and  take  possession  of  the  same,  provided 
that  the  said  Stephens  shall,  in  no  event,  deliver  over  the 
said  property,  or  relinquish  the  possession  thereof  as  such  . 
receiver,  until  the  expiration  of  twenty  days  f i-om  this  date, 
so  that  the  possession  of  the  property  shall  not  be  changed 
until  the  complainants  shall  have  the  time  allowed  by  law  to 
file  a  bill  of  exceptions,  and  to  give  bond  as  required  by 
statute,  to  supersede  this  judgment  until  the  case  can  be  * 
heard  in  the  supreme  court." 

For  the  remaining  facts,  see  the  opinion. 

A.  Johnson  ;  Stansell  &  Wofford,  for  plaintiffs  in  error. 

A.  T.  Akeeman  ;  W.  T.  Woffobd,  for  defendants. 

Jacson,  Judge. 

In  1872  Henry  Clews  &  Co.  filed  a  bill  in  the  circuit 
court  of  the  United  States  against  John  W.  Wofford  and  oth- 
ers, alleging  that  complainants  were  creditors  of  the  Chero- 
kee Railroad  Company  to  a  very  large  amount,  and  held  its 
bonds  therefor ;  that  the  proceeds  of  their  credit  to  the  said 
company,  in  fact,  built  the  road  and  bought  the  iron  rails 
therefor ;  that  there  were  other  creditors  of  the  road  for  va- 
rious sums  who  were  made  defendants,  and  some  who  were 
unknown,  but  might  be  made  parties  when  discovered ;  that 
the  road  had  been  illegally  and  frauduletitly  sold  under 
judgments  wrongfully  obtained  by  some  of  these  creditors ; 
and  it  prayed  that  the  sale  be  set  aside ;  that  injunction  be 
granted  against  the  possession  and  control  of  the  road  under 
such  illegal  sale  by  Wofford  and  others ;  that  a  receiver  be 
appointed ;  that  the  road  be  sold ;  that  the  illegal  sale  be  set 
aside,  and  its  proceeds  be  applied  to  the  payment  of  all  its 
debts  according  to  the  priorities  thereof,  and  that  the  assets 
bo  marshaled  for  that  purpose. 
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This  bill  was  amended  afterwards  by  a  prayer  to  the  ef- 
fect that  the  Cherokee  Railroad  Company  be  made  a  party, 
and  that  the  company  be  decreed  to  pay  complainants'  debt, 
ancLthat  the  earnings  be  applied  thereto,  claiming  that  com- 
plainants held  a  first  lien  thereon. 

The  injunction  was  granted,  and  a  receiver  appointed. 

Subsequently  a  consent  order  was  had,  revoking  the  ap- 
pointment, and  turning  over  the  road  to  the  management  of 
its  own  oflScers,  but  without  having  the  effect  to  change  at 
all  the  status  or  rights  of  the  several  parties,  as  the  order  of 
revocation  of  the  receiver,  taken  by  consent,  expressly  pro- 
vided. 

A  reference  to  an  auditor  was  afterwards  made — excep- 
tions to  his  report  were  heard  and  overruled — ^and  a  decree 
had  in  favor  of  Clews  &  Co.,  for  a  large  amount.  The  case 
was  then  taken  to  the  supreme  court  of  the  United  States ; 
and  pending  its  consideration,  or  the  preparation  to  consider 
it  there,  to-wit,  in  September,  1876,  a  bill  was  filed  by  May 
and  others — some  parties  to  the  Clew's  bill,  and  others  not 
— ^in  the  superior  court  in  the  county  of  Bartow,  as  creditors 
of  the  railroad  company,  praying  for  a  marshaling  of  as- 
sets, and  a  sale  of  the  road  to  pay  their  debts,  and  the  ap- 
pointment of  a  receiver  to  take  charge  thereof. 

On  the  2d  of  October,  1876,  the  chancellor,  Hon.  C.  D: 
McCutchen,  passed  an  order  for  a  hearing  of  the  application 
on  the  23d  of  October,  1876 — afterwards  by  consent  of 
counsel  for  both  sides,  the  hearing  for  the  appointment  of  a 
receiver  was  set  for  the  lOth^  of  October,  only  six  days  after 
the  order  of  the  chancellor,  which  order  was  to  have  been 
served  ten  days  before  the  contemplated  hearing,  and  at 
the  hearing  on  the  10th  the  receiver,  Samuel  F.  Stephens, 
was  appointed  by  the  chancellor  in  the  state  court. 

Meanwhile,  in  September,  1876,  pending  the  appeal  to 
the  supreme  court  of  the  United  States,  apphcation  for  a 
receiver  was  made  by  Henry  Clews  cfe  Co.,  or  rather  their 
assignee  in  bankruptcy,  J.  Kelson  Tappan,  and  the  20th  of 
October  was  appointed  to  hear  that  application,  and  an  or- 
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der  was  passed  that  all  proceedings  be  stayed,  and  the  road 
remain  in  statu  quo  until  the  hearing  on  the  20th. 

On  the  20th  of  October,  D.  S.  Printup  was  appointed  re- 
ceiver by  the  United  States  circuit  court,  and  when  he  went 
to  possess  himself  of  the  road,  he  fcfund  Stephens  in  pos- 
session under  the  state  court.  Printup  reported  this  fact  to 
the  United  States  court,  and  the  judge  of  that  court  passed 
an  order  that  he  apply  to  the  state  court  for  relief,  by  ask- 
ing that  court  to  revoke  its  appointment  of  Stephens,  and 
to  direct  that  the  road  be  turned  over  to  Printup. 

Printup  accordingly  made  application  to  the  state  court, 
and  that  court,  on  full  consideration  of  all  the  facts,  passed 
an  order  revoking  Stephen's  appointment,  and  turning  over 
the  road  to  Printup.  Whereupon  Henry  May  et  al,  ex- 
cepted, and  bring  this  judgment  revoking  Stephen's  ap- 
pointment, and  complying  with  the  application  of  Printup 
by  turning  the  road  over  to  him,  for  review  here. 

Two  legal  questions  are  made  on  the  above  facts.  First, 
can  the  circuit  court  of  the  United  States  pass  an  order  for 
the  appointment  of  a  receiver  to  protect  the  property  in  lit- 
igation in  a  suit  like  this,  while  the  case  is  pending  on  ap- 
peal in  tlie  supreme  court  of  the  United  States  ?  And,  jseo- 
ondly,  did  the  United  States  circuit  court  have  such  juris- 
3iction  over  this  property,  by  the  suit  brought  there,  as  to 
forbid  that,  by  comity,  the  state  court  should  interfere  with 
the  property,  and  put  its  receiver  over  it  i 

1.  In  res}>ect  to  the  first  question,  it  appears  to  us  plain 
tliat  either  the  supreme  court  of  the  United  States,  or  its 
cin^uit  court,  must  have  the  power  to  preserve  the  fund — 
the  property  in  litigation — and  to  prevent  its  waste  and 
destruction. 

It  seems  to  us  that  it  would  be  very  inconvenient — al- 
most impracticable — ^for  the  supreme  court  to  pass  such  in- 
terlocutory orders  as  tlie  appointoient  of  receivers,  the 
grant  of  injunctions,  and  the  like  orders,  to  preserve  the 
property ;  and  that  unless  the  power  remained  in  the  court 
^below,  it  would  be  nowhere  for  all  practical  purposes.     We 
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are  aware  of  no  instance  in  which  such  powers  have  been 
exercised  by  that  appellate  tribunal,  and  we  have  been  cited 
to  none. 

Tlie  circuit  court  granted  the  order  in  this  case  and  exer- 
cised the  jurisdiction,  and  that  witli  full  knowledge  of  the 
fact  that  the  case  had  gone  to  the  supreme  court,  and  in 
what  manner  it  went  there,  and  what  its  own  practice  was 
in  such  cases.  We  should  be  loth  to  deny  its  jurisdiction  in 
such  a  case,  to  preserve  the  property  still  pending  in  some 
one  of  the  United  States  courts,  and  ultimately  to  be  sold, 
and  the  fund  distributed,  by  the  direction  of  the  supreme 
court,  it  is  true,  but  through  the  macJiinery  of  the  circuit 
court  at  last. 

Accordingly,  we  find  that  the  circuit  court  has,  in  cases 
somewhat  analogous,  preserved  the  property  by  its  owners, 
after  appeal  to  the  supreme  court  of  the  United  States. 
See  High  on  Keceivers,  §41 ;  12  Wall.,  86  ;  6  Wheaton,  519 
4  Otto.,  672 ;  10  Wall.,  273. 

2.  The  second  question  is,  did  the  court  of  the  United 
States,  by  the  bill  filed  in  1872 — the  appointment  of  a  re- 
ceiver under  it — the  revocation  of  that  appointment,  and 
the  turning  over  the  property  to  the  Cherokee  Kailroad  Com- 
pany itself,  but  with  tlie  proviso  that  everything  should  re- 
main in  8tatu  qrw,  in  respect  to  the  rights  of  all  parties,  the 
application  for  another  receiver  in  September,  1876,  before 
this  bill  in  the  state  court  was  filed  and  a  receiver  under  it 
asked  for,  on  which  application  an  order  was  passed  enjoin- 
ing the  railroad  company  from  changing  the  status  of 
things  until  that  application  was  acted  upon — did  the  cir- 
cuit court  have  such  jurisdiction  and  possession  as  to  make 
it  improper  for  the  state  court  to  seize  the  road  and  put  its 
receiver  in  charge  ?     We  think  that  it  did. 

There  is  some  difference  of  opinion  on  the  question 
whether  the  mere  filing  a  bill  seeking  to  subject  property 
h'ke  this  in  case  of  insolvency,  and  where  the  only  recovery 
can  be  out  of  the  property,  gives  such  jurisdiction  and  con- 
trol of  the  resj  as  to  prevent  another  court  from  appointing 
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a  receiver,  but  the  better  opinion,  we  think,  is  that  it  does. 
See  High  on  Receivers,  p.  38,  §50  et  seq.^  and  cases  there 
cited — also  p.  105,  §152. 

It  is  true  that  in  2nd  Woods'  Circuit  Court  Keports,  409, 
Mr.  Justice  Bradley,  Judge  Erskine  concurring,  overruled 
a  decision  of  Judge  Woods,  holding  the  other  way  on  the 
naked  question,  but  he  says  in  that  case,  that  in  case  of  col- 
lusion, the  state  court  would  correct  its  own  proceeding. 
The  facts  here  make  a  case  of  collusion  apparently.  The 
case  was  set  for  hearing  in  the  state  court,  on  the  application 
of  receiver,  after  it  was  set  for  hearing  in  the  United  States 
court,  but  by  arrangement  of  counsel,  it  was  altered  and 
bropght  on  first.  The  counsel  for  defendants,  too,  there  in  the 
state  court,  was  a  party  in  the  federal  court,  against  Clews  & 
Co.  It  seems,  too,  that  the  order  required  ten  days'  notice 
to  that  counsel,  and  that  the  hearing  was  had  in  six  days 
after  the  bill  was  filed.  Moreover,  it  appears  that  Judge 
McCutchen  knew  nothing  of  the  state  of  things  in  the 
federal  court,  and  if  he  had  known  the  facts,  that  he  would 
not  have  appointed  the  receiver.  See  his  opinion  in  the  re- 
port of  this  case. 

We  think  that  in  this  case  the  federal  ?udge — Judge  Ers- 
kine— pursued  the  very  course  suggested  by  Mr.  Justice 
Bradley  in  case  of  collusion,  and  that  the  state  judge  did 
right  in  revoking  the  order.  Both  courts  acted  in  a  spirit 
of  comity,  to  be  commended  and  approved  by  all  who 
would  avoid  unpleasant  conflicts  between  the  state  and 
federal  authorities. 

Judgment  affirmed. 


MrrcHELL  Jones,  plaintiff  in  error,  w.  Walker  A.  Clabk 
et  Ql,y  administrators,  defendants  in  error. 

1.  A  gift  of  land  is  not  complete  without  writing  by  the  donor,  or  the 
erection  of  substantial  improvementa  by  the  donee,  so  as  to  en- 
title the  latter  to  specific  performance,  or  the  continuance  of  posses- 
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Bion  for  seven  years,  in  the  case  of  father  and  child,  under  condi- 
tionis  that  warrant  the  presumption  of  a  gift. 

2.  Until  the  gift  is  complete,  title  Is  in  the  donor,  and  a  judgment 
against  him  will  bind  the  land  so  as  to  prevent  the  subsequent  com- 
pletion of  the  gift  as  against  the  lien  of  the  Judgment. 

Jackson,  Judge,  concurred  on  special  grounds. 

^ 

Gifts.  Parent  and  child.  Levy  and  sale.  Before  Judge 
Gibson.     Richmond  Superior  Court.     October  Term,  1876. 

Kepoi-ted  in  the  opinion. 

Frank  H.  Millkr,  for  plaintiff  in  error. 

H.  D.  D.  Twioos,  for  defendant. 

Wakner,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury,  un- 
der the  charge  of  the  court,  found  the  land  not  subject  to  the 
fi^fa,  levied  thereon.  The  plantiff  mji.fa.  made  a  motion 
for  a  new  trial,  on  the  grounds  therein  stated,  which  was 
overruled,  and  the  plaintiff  excepted.  The  land  in  contro- 
versy was  levied  on  as  the  property  of  W.  W.  Hughes,  who 
had  made  a  parol  gift  of  it  to  his  son,  George  W.  Hughes, 
and  was  claimed  by  Clark,  his  administrator,  he  being  dead. 
The  facts  as  disclosed  by  the  evidence  in  the  record  were 
substantially  as  follows : 

The  debt  was  created  April  4,  1859,  and  judgment  ren- 
dered February  26,  1867.  Levy  was  made  August  18, 
1873,  and  claim  tiled  September  30,  1873,  by  the  adminis- 
trator of  George  W.  Hughes,  who  was  in  possession. 

It  was  admitted  that  W.  W.  Hughes  owned  the  land  until 
the  spring  of  1865,  but  the  time  of  the  parol  gift,  whether  then 
or  in  1866,  was  disputed.  He  never  executed  a  deed  to  it, 
and  filed  a  petition  for  homestead  June  11, 1869.  in  which 
the  land  levied  on  is  set  out  as  his  property.  He  died  June 
28,  1872. 
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George  W.  Hughes  died  the  last  of  September,  1872,  in 
possession  of  the  premises  levied  on,  where  he  had  resided 
since  the  gift,  paying  the  taxes  on  the  property.  PlaintiflTs 
testimony  shows  this  was  paid  as  rent.  Henry  Hughes 
heard  hjs  father  verbally  give  the  place  to  his  son  George, 
as  all  he  could  do  for  him  after  Shennan's  army  had  passed 
over  his  plantation  and  ruined  it.  W.  W.  Hughes  also 
stated  to  Brandon,  in  1868,  that  he  had  given  the  place  to 
his  son  George,  and  on  the  8th  of  August,  1870,  he,  W.  W. 
Hughes,  wrote  his  son  George  a  letter,  produced  by  claim- 
ant under  notice,  as  follows .  "  I  think  I  did  all  I  could,  in 
my  straitened  circumstances,  when  I  gave  you  the  Summer 
Place  and  all  there  was  on  it.  That  Heard  has  no  land  is 
not  my  fault,  for  after  the  surrender,  with  my  debts  hang- 
ing over  me,  any  title -I  could  have  made  to  him  would  have 
been  null  and  void." 

In  July,  1872,  a  trunk  of  papers  was  intrusted  by  the 
widow  of  W.  W.  Hughes  to  George  W.  Hughes  to  examine 
for  her,  which  he  never  returned.  This  contained  the  title 
to  the  land  levied  on. 

The  plaintiff  requested  the  court  to  charge  the  jury  in 
writing  "that  the  rendition  of  a  judgment  against  the  donor, 
before  the  expiration  of  seven  years  from  the  date  of  the 
parol  gift  of  the  land,  gave  the  creditor  a  lien  thereon  which 
was  not  defeated  by  mere  possession  of  seven  years,"  which 
request  to  charge  the  court  refused,  and  that  is  the  main 
ground  of  error  complained  of  here. 

1.  Assuming  that  the  parol  gift  of  the  land  was  made  by 
the  donor,  W.  W.  Hughes,  to  his  son,  George  W.,  in  1865, 
and  that  he  was  in  possession  of  it,  the  question  is,  whether 
the  plaintiff's  judgment,  obtained  in  February,  1867,  against 
the  donor,  on  a  debt  contracted  by  him  in  April,  1859,  wa« 
a  lien  upon  the  land  in  controversy,  and  subject  to  be  levied 
on  and  sold,  in  satisfaction  of  that  judgment  lien,  as  the 
property  of  the  defendant  therein — ^he  having  filed  a  peti- 
tion for  a  homestead  in  June,  1869,  in  which  the  land  levied 
on  is  set  out  as  his  property?    The  solution  of* that  question 
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depends  on  the  fact  whether  the  legal  title  to  the  land  was 
in  the  donor,  W.  W.  Hughes,  at  the  time  the  plaintiff's  judg- 
ment was  obtained  against  him,  inasmuch  as   that  judg- 
ment hound   all   the  property  of   the  defendant  from  its 
date.     It  was  admitted  that  W.  W  Hughes,  the  donor,  was 
the  owner  of  the  land  up  to  the  time  of  making  the  alleged 
parol  gift  thereof  in  1865  or  1866.     In  what  manner  had  he 
been  divested  of  his  legal  ownership  of  the  land  in  1867, 
when  the  plaintiff's  judgment  was  obtained  against  him^ 
The  parol  gift  of  the  land  did  not  pass  the  title  out  of  him, 
for  the  reason  that  title  to  land  cannot  be  conveyed  by  pa- 
rol in  this  state,  and  there  is  no  pretense  that  there  was  any 
such  part  performance  of  the  parol  gift  of  the  land  under  it, 
as  would  take  it  out  of  the  operation  of  the  statute,  and  au- 
thorize a  specific  performance  of  that  parol  contract,  as  pro- 
vided by  the  3187th  section  of  the  Code.     But  it  is  said 
that  the  donee  under  this  parol  gift,  and  his  legal  represent- 
atives, had  been  in  possession  of  the  land  more  than  seven 
years,  and,  therefore,  the  laud  was  not  subject  to  be  levied 
on  to  satisfy  the  plaintfPs  judgment  lien  thereon,  inasmuch 
as  a  gift  of  the  land  would  be  presumed  from  the  donor  to 
the  donee  under  the  provisions  of  the  2664th  section  of  the 
Code.    It  is  true  that  that  section  of  the  Code  declares,  that 
exclusive  possession,  by  a  child,  of  lands  originally  belonging 
to  a  father,  for  seven  years,  under  the  circumstances  therein 
mentioned,  shall  create  conclusive  presumption  of  a  gift, 
and  convey  title  to  the  child.     Conclusive  presumption  of  a 
parol  gift  of  the  land  ?    The  statute  does  not  so  declare, 
but  evidently  contemplates  that  the  seven  years  possession 
shall  be  conclusive  presumption  of  a  legal  gift  in  writing  of 
the  land,  which  may  have  been  lost  or  destroyed.     Surely 
the  statute  does  not  contemplate  an  illegal  ^are?^  gift  of  land, 
such  as  the  donee  sets  up  in  this  case  as  having  passed  the 
title  to  the  land  out  of  the  donor  to  him,  which  such  parol 
gift  could  not  accomplish,  because  the  law  forbids  it.     The 
donee  and  claimant  in  this  case,  by  his  own  showing,  cannot 
claim  the  benefit  of  the  presumption  of  a  legal  gift  of  the 
9 
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land  by  his  possession,  as  contemplated  by  the  2664th  sec- 
tion of  the  Code,  as  the  gift  relied  on  by  him  to  pass  the 
title  to  the  land  ont  of  the  donor,  is  a  mere  parol  gift  of  the 
land,  without  more,  and  which  the  donor  could  have  revoked 
at  any  time,  and  which  he  seems  to  have  done,  at  least  so  far 
as  to  include  it  as  a  part  of  his  property  in  his  application 
for  a  homestead  in  1869.  48  Ga.  Rep,^  332.  Having  shown 
that  the  legal  title  to  the  land  was  in  W.  W.  Hughes,  the 
alleged  donor,  at  the  time  the  plaintiffs  judgment  was  ob- 
tained against  him  in  1867,  that  judgment  created  a  lien  upon 
it  from  the  date  thereof.  Is  there  any  valid  legal  reason 
why  the  land  should  not  be  levied  on  and  sold,  in  satisfac- 
tion of  that  judgment  lien,  as  the  property  of  the  defendant 
therein  ?  Neither  the  judgment,  nor  the  execution  issued 
thereon,  is  dormant.  The  claimant  is  not  a  Ixma  fide  pur- 
chaser of  the  land  for  a  valuable  consideration,  who  has  been 
in  possession  of  it  for  four  years  prior  to  the  date  of  the  levy, 
as  provided  by  the  3583rd  section  of  the  Code. 

2.  But  it  is  said  that  the  claimant  is  protected  from  having 
the  land  sold,  in  satisfaction  of  the  judgment  lien  upon  it,  be- 
cause he  has  been  in  possession  of  it  for  sev^n  years  under 
the  parol  gift  which  he  has  affirmatively  proved  in  this  case. 
The  parol  gift  of  the  laud  relied  on  by  the  claimant  was 
made  in  1865,  tlie  plaintiffs  fi,  fa.  was  levied  thereon  in 
1873.  Assuming  that  the  claimant  comes  within  the  pro- 
visions of  the  2664th  section  of  the  Code,  as  the  ownc*r  of 
the  land  by  a  gift  thereof,  and  that  all  the  conditions  required 
bj  that  section  have  been  complied  with ;  still,  the  exclusive 
possession  of  the  land  by  the  claimant  for  seven  years  from 
the  date  of  the  gift,  would  be  necessary,  in  the  words  of  that 
section,  "  to  convey  the  title  to  him."  Upon  the  assumption 
that  the  claimant  became  the  owner  of  the  land  by  posses- 
sion thereof  for  seven  years,  under  the  parol  gift  from  his 
father,  as  contemplated  by  the  2664th  section,  at  what  time 
did  the  claimant  become  the  owner  of  the  land  ?  If  the  parol 
gift  of  the  land  was  made  in  the  spring  of  1865,  then  the 
claimant  would  have  become  the  owner  of  the  land  in  the 
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spring  of  1872,  and  not  before,  afi  seven  years  exclusire  pos- 
session of  the  land  was  necessary,  in  the  words  of  the  statute, 
*'  to  convey  title  to  him."  For  anght  that  appears  in  this 
case,  W.  W.  Hnghes,  the  donor,  had  the  clear  legal  right  to 
resume  his  dominion  over  the  land  at  any  time  before  the 
expiration  of  seven  years,  and  that  being  so,  the  lien  of  his 
creditors'  judgment,  obtained  against  him  before  the  expira- 
tion of  the  seven  years,  fastened  upon  it  as  his  property. 

The  claimant,  then,  was  the  owner  of  the  land  upon  that 
assumed  theory,  (which  is  most  favorable  for  him)  about 
one  year  and  six  months  before  the  plaintiffs  Jl.  fa,  was 
levied  on  it.  Before  and  at  the  time  the  claimant  became 
the  owner  of  the  land  in  this  view  of  the  case,  the  plaintiffs 
judgment  was  a  lien  upon  it.  Why  should  it  not  be  sold 
to  satisfy  that  judgment  lien  ?  Is  the  claimant  in  this  cavse, 
as  the  owner  of  the  land  under  the  proven  parol  gift, 
(assuming  that  he  is  such  owner  under  the  provisions  of 
tlie  2664th  section  of  the  Code)  in  any  better  condition  than 
a  hona  fide  purchaser  of  the  land  for  a  valuable  consider- 
ation would  have  been  ?  A  Ixma  fide  purchaser  of  the  land 
for  a  valuable  consideration  would  not  have  been  pro- 
tected against  the  plaintiffs  judgment  lien  until  after  the 
expiration  of  four  years  from  the  date  of  his  purchase  and 
possession,  and  shall  a  voluntary  donee  of  land  under  a 
parol  gift,  (assuming  that  he  became  the  owner  thereof 
in  the  spring  of  1872),  have  any  better  protection  against,  a 
judgment  lien  on  the  land  thus  acquired,  than  a  hona  fide 
purchaser  for  a  valuable  consideration?  A  more  serious 
inquiry  would  be,  to  find  out  under  what  statute  the  owner 
of  land  under  a  voluntary  gift  thereof,  upon  which  there 
was  a  judgment  lien  at  the  time  he  became  such  owner, 
eould  be  protected  at  all  as  against  such  judgment  lien.  In 
view  of  the  facts  disclosed  in  the  record,  the  court  erred  in 
overruling  the  plaintiffs  motion  for  a  new  trial.  Let  the 
judgment  of  the  court  below  be  reversed. 

Slegkley,  Judge,  concurred  in  the  head-notes. 
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Jackson,  Judge,  concurring. 

If  the  son  held  the  land  seven  years  during  the  life-time 
of  the  father,  the  son's  title  was  good  against  a  judgment 
obtained,  pending  the  possession  of  the  son,  though  the  son 
did  not  hold  possession  seven  years  after  the  judgment. 
As  the  fact  is  in  dispute,  and  not  certain,  that  the  father 
lived  seven  years  after  the  son  went  into  possession,  it  is 
well  to  try  the  case  over,  and  in  that  view  alone  I  concur 
in  the  judgment  on  the  authority  of  48  Ga.y  332. 

If  it  shall  be  made  to  appear  that  the  son  held  possession 
seven  years  in  the  life-time  of  the  father,  adversely  to  the 
father,  then  the  presumption  is  conclusive  that  the  father, 
seven  years  before,  made  the  son  a  valid,  legal  gift  to  the 
land  by  deed  properly  made,  attested  and  delivered ;  and 
if  such  a  deed,  actually  made  and  delivered,  would  have 
passed  title  out  of  the  father  to  the  son  before  the  judg- 
ment, then  the  presumption  being  conclusive  from  seven 
years  possession  in  the  life-time  of  the  father,  without  in- 
terruption, that  such  a  deed  was  made  seven  years  before, 
that  deed,  so  presumed  to  have  been  made  seven  years  be- 
fore, also  passed  title  out  of  the  father  at  the  date  when,  by 
presumption,  it  was  made.  Hence  title  would  be  in  the  son, 
and  not  in  the  father,  when  the  judgment  was  obtained. 
See  Code,  §2664. 


Anderson  Johnson,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

1.  Aldn,  as  a  defense,  involves  the  impossibility  of  the  prisoner's  pres- 
ence at  the  scene  of  the  offense  at  the  time  of  its  commission;  and 
the  range  of  the  evidence,  in  respect  to  time  and  place,  must  be  sucb 
as  reasonably  to  exclude  the  possibility  of  presence. 

2.  Unless  a  written  request  to  charge  be  all  legal  and  appropriate,  the 
judge  may  decline  it. 

8.  The  evidence  was  sufDcient,  and  the  conviction  proper. 

Criminal  law.    Alibi.     Chai^  of  Court.    Before  Judge 
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Rice.     Clarke  Superior  Court.   February  Adjourned  Term, 

1877. 

Johnson  was  indicted  for  the  oflfense  of  simple  larceny, 
alleged  to  have  been  committed  in  stealing  a  cow.  He  was 
tried  and  convicted.  His  defense  was  an  alihi.  He  moved 
for  a  new  trial,  upon  numerous  grounds.  The  tenth  was, 
that  the  court  erred  in  charging  the  jury,  that  if  the  proof 
of  alibi  does  not  exclude  the  possibility  of  defendant's  pres- 
ence at  the  toene  of  the  crime,  then  they  ought  not  to  allow 
the  defendant's  plea. 

The  motion  was  overruled,  and  the  defendant  excepted. 

For  the  remaining  facts,  see  the  opinion. 

T.  W.  KcoKEB ;   P.  G.  Thompson,  for  plaintiff  in  error. 

A.  L.  MrrcHELL,  solicitor  general,  by  Jackson  &  Lumpkin, 
for  the  state. 

Bleckley,  Judge. 

1.  The  defense  of  alibi  rests  on  the  proposition,  that  it 
was  impossible  for  the  prisoner  to  have  been  at  the  scene 
of  the  crime,  because  he  was  elsewhere.  Unless  he  makes 
out  the  impossibility  to  the  reasonable  satisfaction  of  the 
jury,  his  defense  is  a  failure.  The  proof  must  have  such 
range,  as  to  time  and  place,  that  it  would  be  out  of  the 
power  of  the  prisoner  to  have  been  where  the  proof  of  alibi 
places  him,  and  also  at  the  scene  of  the  crime.  This  is  what 
the  court  meant  in  the  brief  extract  from  the  charge,  re- 
cited in  the  tenth  ground  of  the  motion  for  new  trial.  Thus 
understood,  the  charge  is  not  erroneous.  Wills  on  Cir.  Ev., 
133 ;  74  Pa.  State  R,  463.  It  could  not  have  been  the  pur- 
pose of  the  court  to  say,  that  the  facts  from  which  the  im- 
possibility of  presence  was  to  be  inferred,  must  be  proved 
with  any  higher  degree  of  certainty  than  is  required  to  es- 
tablish other  like  facts  in  a  court  of  justice.  The  meaning 
was,  that  facts  erumghj  and  of  the  requisite  kind,  must  be 
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proved  to  lay  the  foundation  for  reasonablj  inferring  that 
the  prisoner  could  not  possibly  have  been  present.  What 
degree  of  mental  conviction  should  be  deemed  adequate  to 
give  the  facts  a  lodgment  in  the  minds  of  the  jury,  is  not 
treated  of  in  the  part  of  the  charge  we  are  considering. 
Doubtless,  that  subject  was  properly  dealt  with  in  tlie  gen- 
eral charge,  under  the  head  of  reasonable  doubt,  or  some 
other,  which  has  not  been  brought  up  in  the  record.  It  can- 
not be  disputed  that  there  is  some  ambiguity  in  the  part  of 
the  charge  excepted  to.  Its  language  is  not  precisely  accu- 
rate. It  would  be  better  to  say,  "  The  aliln  proved,"  than 
"  The  proof  of  aZi^',"  i^  the  rest  of  the  sentence  be  left  to 
stand  as  it  is.  Perhaps  the  best  form  would  be  to  say,  "  The 
proof  of  alibij  in  respect  to  time  as  wdl  as  plcbce^'*  etc.  The 
charge,  however,  ought  to  be  construed  in  reference  to  the 
evidence  wliich  was  before  the  court  and  jury  when  it  was 
made.  That  evidence  was  not  controverted,  so  far  as  it 
went,  but  it  was  loose  and  uncertain  in  the  element  of  time. 
It  did  not  show  that  the  prisoner  could  not  have  been  at  the 
scene  of  the  offense,  consistently  with  what  his  own  wit- 
nesses swore  as  to  seeing  and  hearing  him  at  his  own  house, 
before  and  after  the  offense  was  committed.  That  was  the 
infirmity  to  which  the  charge  applied.  There  was  no  nec- 
essary inconsistency  between  the  inculpatory  and  the  excul- 
patory facts.  What  the  state  proved  might  be  true,  though 
all  the  prisoner  proved  were  true  likewise.  Because  the 
court  charged  in  ambiguous  terms,  a  reviewing  court  is  not 
obliged  to  grant  a  new  trial,  though  to  do  so  is  within  its 
power.  30  Oa.,  241 ;  7  /J.,  494r-6 ;  19  /&.,  336 ;  14  IK, 
55.  In  the  authority  last  cited,  it  is  said,  on  page  65 :  ^^  A 
new  trial  ought  never  to  be  granted,  notwithstanding  some 
mistake,  or  even  misdirection,  by  the  judge,  provided  the 
reviewing  court  is  perfectly  satisfied  that  justice  has  been 
done,  and  that,  upon  the  evidence,  no  other  verdict  could 
properly  have  been  found."  On  the  same  page  it  is  said : 
"  If  counsel  have  reason  to  fear  that  the  jury  do  not  under- 
stand the  directions  given  to  them,  it  is  their  duty  to  sag- 
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gegt  it  at  the  time,  in  order  that  the  judge  may  be  more  ex- 
plicit." If  the  charge  had  misled  the  jury  and  produced  a 
wrong  verdict  against  the  prisoner,  our  duty  would  have 
been  to  order  a  new  trial.  But,  on  the  evidence  in  the  rec- 
ord, the  verdict  should  be,  and,  we  think,  would  be,  the 
same  if  the  case  were  tried  over.  We  have  no  idea  that  the 
evidence  in  the  record,  taken  all  together,  makes  anything 
but  a  case  of  guilt. 

2.  The  refusal  of  the  court  to  charge  a  lengthy  extract 
from  an  Alabama  report  (28  Ala.,  693),  touching  the  effect 
of  a  prima  fame  case,  is  complained  of  in  the  seventh 
ground  of  the  motion  for  new  trial.  We  think,  as  under- 
stood in  Georgia,  a  prima  facie  case,  in  criminal  law,  is  one 
so  strong  against  the  prisoner  as  to  establish  his  guilt  beyond 
a  reasonable  doubt.  We  should  not  consider  the  state  as 
having  made  a  case  at  all  without  going  that  far ;  and  no 
weaker  case,  remaining  at  the  close  of  all  the  testimony, 
would  warrant  a  conviction.  The  distinction  between  civil 
and  criminal  cases,  in  respect  to  the  strength  of  mental  con- 
viction required,  is  sufficiently  indicated  in  §3749  of  the 
Code,  when  the  usual  charge  on  the  subject  of  reasonable 
doubt  is  superadded.  As  the  whole  extract  from  the  Ala- 
bama book  was  not  appropriate  to  the  case,  the  refusal  of 
the  request  was  not  error. 

3.  The  evidence,  as  we  have  already  said,  supports  the 
verdict.  The  grounds  of  motion  for  new  trial,  other  than 
those  we  have  disposed  of,  were  waived  in  the  argument. 

Judgment  affirmed. 


Mary  A.  Howell  et  al,,  plaintiffs  in  eiTor,  vs.  Singlkton  G. 

Howell  et  al.^  defendants  in  error. 

[Bleckley,  Judge,  having  been  of  counsel  in  this  case,  did  not  preside.  ] 

1.  Amotion  "  that  the  panel  of  twenty-four  jurors  be  put  upon  their 
voir  dire  and  questioned  as  to  their  competency  and  impartiality  as 
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jurors  to  try  said  cause,  in  accordance  with  the  ruling  of  the  supreme 
court,  as  contained  in  15  Georgia  Reports,  page  41,  said  cause 
having  before  that  time  undergone  two  investigations  in  said  court, 
both  of  the  defendants  being  residents  of  said  county,  while  all  of  the 
complainants  were  non-residents,  and  the  principal  defendant.  Single- 
ton G.  Howell,  belonging  to  said  panel  of  jurors,  and  having  been 
relieved  by  a  substitute  when  said  case  was  called  for  trial,"  is  sub- 
stantially a  motion  to  challenge  each  and  all  of  said  jurors,  and  to 
prove  their  incompetency  by  themselves,  and  should  have  been 
granted  by  the  presiding  judge,  under  the  unanimous  ruling  of  this 
court  in  the  case  cited  from  15th  Ga. 

2.  On  a  question  of  undue  influence  in  procuring  a  deed  to  be  made, 
the  character  of  the  donor,  in  respect  to  his  susceptibility  to  be  influ- 
enced, may  be  ascertained  by  the  opinion  of  a  witness  who  knew  him 
long  and  well,  and  who  gives  the  facts  and  circumstances  connected 
with  their  acquaintance  on  which  the  opinion  is  based. 

8.  The  mere  statement  of  a  conclusion  of  a  witness,  which  must  have 
been  founded  upon  facts,  without  giving  those  facts,  is  inadmissible, 
though  the  witness  may  state  absolute  knowledge  of  the  conclusion. 

4.  So  general  statements  of  misrepresentations  and  exercise  of  influence, 
without  stating  what  was  said  or  done,  were  properly  excluded. 

6.  The  sayings  of  the  donor  after  he  had  parted  with  the  title,  are  inad- 
missible against  the  donee,  unless  made  in  explanation  of  sayings  or 
admissions  of  the  donor  previously  given  in  evidence  by  the  donee, 
or  unless  they  are  sayings  of  the  donor  not  in  disparagement  of  the 
donee's  title,  but  tending  to  show  incapacity  of  mind  in  the  donor, 
and  spoken  in  a  reasonably  short  time  after  the  gift. 

6.  The  case  being  sent  back  for  a  new  hearing  on  the  assignment  of 
error  in  respect  to  the  challenge  of  the  jurors,  it  is  not  proper  to  ex- 
press an  opinion  on  the  weight  of  the  evidence. 

7.  This  court  will  not  decide  on  a  bill  of  exceptions  entered  of  record 
pendente  lite,  unless  error  be  assigned  thereon,  and  both  parties  have 
opportunity  to  be  heai'd  in  respect  to  such  error. 

Practice  in  the  Superior  Court.  Jurors.  Evidence.  Prac- 
tice in  the  Supreme  Court.  Before  Judge  Rice.  Gwinnett 
Superior  Court.     September  Adjourned  Term,  1876. 

The  following,  taken  in  connection  with  the  opinion,  snf- 
flciently  reports  this  case : 

The  heirs  at  law  of  Evan  Howell,  deceased,  filed  tteir  bill 
to  set  aside  and  cancel  certain  deeds  of  the  deceased  to  Sin- 
gleton G.  Ilowell,  one  of  his  sons,  on  the  ground  that  they 
were  procured  by  undue  and  fraudulent  influences  brought 
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to  bear  upon  deceased,  who  was  in  his  dotage.  The  answer 
denied  the  use  of  any  such  influences,  or  that  he  was  in  liis 
dotage.  On  the  trial,  the  jury  found  for  the  defendants. 
Ooroplainants  moved  for  a  new  trial,  on  the  following,  among 
other  grounds ; 

1.  Because  the  court  overruled  the  motion  to  put  the  panel 
of  jurors  on  their  voir  dire^  as  stated  in  the  first  head-note. 

(The  judge  adds  the  following:  "Both  parties  liav- 
ing  announced  ready,  complainants  moved  the  court  as 
therein  recite,  but  no  facts  or  special  reasons  therefor  were 
stated,  except  that  of  the  importance  of  the  case — the  gen- 
eral attention  which  the  case  has  attracted  in  consequence  of 
two  investigations — that  the  defendants  were  residents  and 
the  complainants  non-residents  of  the  county.  The  motion 
was  overruled,  and  thereupon  defendants'  counsel  remarked, 
that  they  did  not  object  to  any  particular  juror  or  jurors 
being  put  upon  their  voir  dire^  if  complainants'  counsel 
would  suggest  any  reason  to  question  the  competency  of  any 
particular  one.  Complainants  counsel  declined  this  proposi- 
tion, saying  they  claimed  it  as  a  matter  of  right." 

2.  Because  the  court  ruled  out  the  following  answers  of 
witness  Spence,  in  relation  to  deceased :  "  I  think  he  might 
have  been  easily  controlled  by  any  one  seeking  to  do  so 
during  the  period  above  alluded  to,"  and  also :  "  As  answer- 
ed in  the  4th  interrogatory,  his  prejudices  rendered  him  an 
easy  prey  to  any  designing  person.  In  his  best  days,  his 
prejudices  went  a  long  way  with  him." 

3.  Because  the  court  ruled  out  the  following  answer  of 
Mrs.  Mary  D.  Howell :  "  I  knew  that  defendant  deceived 
his  father  in  relation  to  the  property  his  wife  would  get 
from  her  father's  estate." 

Aifio,  in  ruling  out  the  following  answer  of  witness,  Mrs. 
Abbott :  "  Witqess  thinks  that  his  state  of  mind,  in  respect 
to  S.  G.'s  condition,  was  occasioned  and  brought  about  by 
the  representations  and  the  exercise  of  influence  over  de- 
ceased by  the  latter  (S.  G.);  he  being  in  the  habit  of  humor- 
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.  ing  his  fancies  and  whims,  could  make  him  (deceased)  believe 
anything." 

Also,  the  following  answer  of  Mra.  Abbott :  "  And  it 
seemed  to  witness,  that  Singleton's  and  his  wife's  object  was 
not  to  allow  any  opportunity  for  anything  to  be  said  to  de- 
ceased, or  by  him  to  any  one,  without  one  or  the  other  hear- 
ing what  was  said." 

4.  Because  the  court  ruled  oiit  the  question  asked  the 
witness,  Mrs.  J.  A.  Graham,  after  she  had  stated  that 
"  directly  after  Agnes  (defendant's  wife)  came  back  from 
Illinois,  she  heard  deceased  say  that  Singleton  would  get 
nothing  scarcely  from  his  father-in-law's  estate,"  viz :  "  Who 
did  deceased  say  informed  him  of  this  ?"  expecting  the  an- 
swer, "  Singleton  informed  me." 

Also,  because  the  court  rejected  the  answer  of  witness,  Grra- 
ham,  that  "  deceased  said  that  Singleton  had  told  him  so." 

5.  Because  the  court  ruled  out  the  following  answer  of 
witness,  Mrs.  Brown,  when  offered  as  evidence,  both  in  chief 
and  in  rebuttal :  "  That  the  old  man  told  me,  in  1867,  tliat 
the  day  he  went  to  Lawrenceville  with  Singleton  to  make 
the  deeds  of  gift,  that  he  (defendant)  had  a  bottle  of  wine, 
and  induced  him  to  drink  of  it,  and  if  he  had  had  his  wits 
about  him  at  the  time,  he  would  not  have  made  the  deeds  of 
gift  to  him.  He  also  told  me  that  he  was  not  satisfied  wHh 
the  way  he  had  given  his  property,  and  that  he  intended  to 
have  it  back  again." 

6.  Because  the  verdict  is  contrary  to  law  and  equity,  to 
the  charge  of  the  court,  and  to  the  evidence. 

The  motion  was  overruled,  and  complainants  excepted. 

Pendente  lite^  counsel  for  defendants  tiled  a  bill  of  excep- 
tions, reciting  certain  rulings  of  the  court ;  but  as  no  assign- 
ment of  error  was  made  thereon,  the  court  refused  to  con- 
sider it,  as  stated  in  the  seventh  head-note/ 

A.  T.  Akerman  ;  Clark  &  Pace  ;  W.  A.  Hawkins  ;  T. 
M.  Peeples  ;  J.  N.  Glenn  ;  N-  L.  Hutohins,  for  plaintifb 
jn  error. 
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Winn  &  Simmons  ;  McCay  &  Trippe  ;  Hillyer  &  Brother  ; 
J.  J.  Floyd,  for  defendants. 

Jackson,  Judge. 

« 

TLis  case  was  here  before,  on  an  alleged  error  in  the  court 
below  in  granting  the  defendant  a  new  trial,  when  the  ver- 
dict was  against  him.  Now  the  verdict  is  for  him,  the  court 
below  has  refused  the  complainants  a  new  trial,  and  they 
bring  up  the  case  on  various  grounds  of  error  contained  in 
their  motion  for  a  new  trial. 

1.  The  first  ground  is  the  refusal  of  the  court  to  purge 
the  panel  of  jurors  from  which  a  special  jury  of  twelve  men 
was  to  be  stricken,  on  demand  of  the  defendants,  the  plaintiffs 
in  error  here.  That  demand  was  couched  in  the  following 
words :  "  That  said  jurors  be  put  upon  their  voir  dire  and 
questioned  as  to  their  competency  and  impartiality  as  jurors, 
to  try  said  cause,  in  accordance  with  the  ruling  of  the  su- 
preme court,  as  contained  in  vol.  15  Ga,  Reports^  p.  41 ; 
said  cause  having,  before  that  time,  undergone  two  investi- 
gations in  said  court,  both  of  defendants  being  residents  of 
said  county,  while  all  of  the  complainants  were  non-resi- 
dents, and  the  principal  defendant,  Singleton  G.  Howell, 
belonging  to  said  panel  of  jurors,  and  having  been  relieved 
by  a  substitute  when  said  case  was  called." 

We  think  tliat  these  words  amount,  in  substance,  to  a 
challenge  of  all  the  twenty-four  jurors,  and  a  demand  that 
eacli  juror  be  sworn,  as  a  witness,  to  testify  as  to  his  impar- 
tiality, and  that  the  question  made  here  is  controlled  by  the 
case  cited  from  15  Oa,  Page  41  of  the  report  of  that  case 
shows,  it  is  true,  only  what  was  demanded  by  the  party  and 
granted  by  the  presiding  judge ;  but  as  that  was  objected 
to,  in  its  totality,  by  the  other  side,  and  the  judgrment  of  the 
court  below  affirmed  on  writ  of  error  here,  the  ruling  of 
timt  court  became  the  judgment  of  this  court ;  and  as  it  is 
a  unanimous  judgment,  it  binds  us  as  firmly  as  an  act  of 
the  general  assembly  could. 
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The  course  there  pursued  was  to  put  each  juror  on  his  voir 
dire^  and  thus  purge  tlie  list.  That  is  the  substance  of  what 
was  asked  here ;  it  was  refused ;  and  if  the  decision  in  the 
15th  be  law,  of  course  the  court  erred  in  that  refusal. 

Nor  do  we  think  that  the  error  was  cured  by  the  waiver 
of  objection  to  the  challenge  of  any  jurors  on  the  list  pointed 
out  by  the  other  side.  The  complainants  ought  not  to  have 
been  forced  to  incur  the  odium  or  prejudice  of  any  partic- 
ular jurors  by  thus  singling  them  out.  The  same  may  be 
said  in  respect  to  Lhe  questions  of  relationship  to  either 
party,  or  as  to  whether  any  juror  had  set  upon  the  case  before, 
propounded  by  the  judge.  That  did  not  cure  the  error. 
The  error  was  the  refusal  to  pursue  the  course  followed  in 
15  Ga.^  and  approved  by  this  court,  so  as  to  ascertain  from 
each  juror  that  his  mind  was  free  from  all  bias,  and  that  he 
was  perfectly  impartial  between  the  parties. 

The  cases  in  7th  Oa.^  139,  and  15th  Ga,^  39,  construed 
together,  decide  that  parties  are  entitled  to  an  impartial 
jury,  and  to  ascertain  that  impartiality  from  the  jurors 
themselves,  by  putting  the  whole  panel,  man  by  man,  on 
the  voir  dire. 

2.  We  think  that  the  testimony  of  Spence  should  have 
gone  to  the  jury.  It  was  his  opinion  of  the  character  of 
the  donor  in  regard  to  his  pliability  and  prejudices,  and  the 
ease  with  which  he  could  be  influenced,  drawn  from  long 
acquaintance  with  him,  and  circumstances  arising  from  that 
acquaintance.  In  other  words,  it  was  his  opinion  of  the 
sort  of  mind  the  donor  had,  when  the  stubbomess  or  plia- 
bility of  mind  was  an  important  point  in  the  case,  in  re- 
spect to  those  qualities  of  mind ;  an  opinion  based  upon 
long  acquaintance  with,  and  intimate  knowledge  of,  the 
man.  The  Code,  §3867,  certainly  covers  such  an  opinion  as 
this.  The  question  being,  was  the  donor  unduly  influ- 
enced, the  character  of  his  will,  whether  stubborn  or  yield- 
ing, seemed  to  enter  into  it  materially,  and  the  opinion 
should  have  gone  to  the  jury  with  the  reasons  therefor. 
As  the  case  is  to  be  again  tried,  while  we  would  not  have 


AUGUST  TERM,  1877.  151 

The  City  Council  of  Angaata  v».  Hafere. 

reversed  the  jndge  on  this  ground  alone,  we  rule  that  this 
evidence  be  admitted  on  the  next  trial. 

3,  4, 5.  The  other  testimony,  which  was  ruled  out,  we  think 
should  have  been  excluded,  and  we  find  no  error  in  excluding 
it.  It  consists  of  general  statements  of  conclusions  of  the 
witnesses  without  facts,  of  misrepresentations  and  exercise 
of  influence  without  a  hint  of  what  was  said  or  done,  and 
of  sayings  of  the  donor  after  tlie  title  had  passed  out  of 
him,  not,  so  far  as  we  can  see,  in  rebuttal  of  any  sayings  in- 
troduced by  the  donee,  nor  illustrative  of  the  condition  of 
the  donor's  mind  shortly  after  the  date  of  the  gift. 

6.  We  give  no  opinion  on  the  weight  of  evidence,  as  the 
case  goes  back  to  be  tried  over. 

7.  We  also  decline  to  pass  upon  the  bill  of  exceptions, 
taken  and  recorded  pendonte  lite,  inasmuch  as  error  was 
not  assigned  thereon,  and  the  point  raised  therein  was  not 
argued  before  us.  If  the  plaintiff  in  error  in  that  interlo- 
cutory bill  of  exceptions  wished  it  decided,  he  should  have 
given  the  other  side  an  opportunity  of  being  heard  thereon, 
by  assigning  error  and  calling  attention  thereto  in  this  court. 

On  the  whole,  we  reverse  the  judgment,  and  grant  the 
new  trial,  because  the  complainants  were  denied  their  legal 
right  to  ascertain  that  the  jurors  were  impartial,  as  decided 
in  15  Ga.,  39  et  seq. 

Judgment  reversed. 


The  CrrY  Council  of  Augusta,  plaintiff  in  error,  vs.  JirLiA 
Hafers,  by  next  friend,  defendant  in  error. 

1.  Where  in  an  action  for  damages  against  a  municipal  corporation,  for 
injuries  resulting  from  a  cellar  door,  opening  from  the  sidewalk, 
being  left  open,  the  plaintiff  showed  that  such  door  was  left  open 
after  dark,  that  she  fell  therein,  and  was  injured,  and  that  the  occu- 
pant of  the  store  with  which  such  cellar  was  connected,  was  fined 
by  the  recorder  of  the  corporation  for  a  violation,  on  the  occasion 
of  the  injury,  of  the  ordinance  which  prohibits  any  person  from 
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leaving  open  a  cellar  door  after  sun-down,  a  non-suit  was  properly 
refused. 
2.  Whether  the  system  of  the  defendant  in  regard  to  allowing  cellars 
on  its  sidewalks,  in  front  of  the  business  houses  thereon,  is  reasona- 
bly calculated  to  insure  the  safety  of  those  who  travel  on  it  by  day 
or  night,  is  a  question  of  fact  for  the  jury,  and  not  a  question  for 
the  court  to  decide  in  its  charge. 

Municipal  corporations.  Streets.  Negligence.  Charge 
of  Court.  Before  Judge  Gibson.  Richmond  Superior 
Court.     April  Term,  1877. 

The  case  made  by  the  plaintiff  when  the  motion  for  a 
non-suit  was  made  is  sufficiently  stated  in  the  first  head- 
note. 

The  only  evidence  on  the  subject  of  any  system  adopted 
by  defendant  as  to  allowing  cellars  beneath  its  sidewalks, 
was  tliat  of  John  W.  Meyer,  who  testified,  in  substance,  as 
follows :  Am  mayor  of  the  city  of  Augusta,  and  was  at  the 
time  this  suit  was  instituted.  Have  been  a  member  of 
council  for  a  long  time,  and  served  as  chairman  of  the  com- 
mittee on  streets  and  drains.  Do  not  know  the  cellar,  but 
presume  it  extended  on  the  sidewalk.  Council  has  allowed 
property  owners  to  dig  cellars  along  the  sidewalk  on  Broad 
street ;  never  knew  of  any  one  being  refused.  Cellars  are 
allowed  to  be  kept  open  in  the  day-time. 

The  errors  mainly  relied  upon  were  the  overruling  of  the 
motion  for  nou-suit  and  the  charge. 

For  the  remaining  facts,  see  the  decision. 

J.  C.  C.  Black,  for  plaintiff  in  error. 

H.  Clay  Foster  ;  W.  II.  McLaws,  for  defendant. 

Warner,'  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendant  to  recover  damages  for  negligently  allowing  one 
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Golding,  the  owner  of  a  lot  on  Broad  street,  in  the  city  of 
Augusta,  to  dig  and  excavate  along  the  sidewalk  in  front  of 
said  lot  and  the  building  thereon,  an  entrance  to  the  cellar 
thereof,  of  the  breadth  of  six  feet,  and  the  depth  of  ten 
feet,  and  to  cover  the  same  with  doors,  and  afterwards,  did 
allow  and  permit  said  Golding,  as  the  occupant  of  said  premi- 
Bee,  to  leave  the  doors  covering  the  same  open  for  long,  un- 
usual, and  unnecessary  periods  of  time,  including  day  and 
night,  to  the  imminent  peril  of  passers  along  and  over  said 
thoroughfare  and  sidewalk,  by  reason  whereof  the  plaintiif , 
in  walking  along  said  sidewalk,  fell  into  said  cellar,  the  doors 
of  which  had  been  negligently  left  open  by  the  aforesaid 
occupant  of  the  premises,  and  was  seriously  and  painfully 
injured  in  and  about  her  neck,  face,  and  head,  etc.  On  the 
trial  of  the  case,  the  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $375.  The  defendant  made  a  mo- 
tion for  a  new  trial,  on  the  grounds  therein  stated,  which 
was  overruled,  and  the  defendant  excepted.  The  court 
cliarged  the  jury,  amongst  other  things,  "that  the  sidewalks 
and  streets  of  the  city  are  the  property  of  the  citizens,  for 
public  use,  and  cannot  be  dedicated  by  the  city  council  to 
any  private  uses  to  prevent  or  endanger  its  use  by  the  pub- 
lic. If  the  council  should  permit  the  use  of  the  streets  or 
sidewalks  for  cellar,  or  other  private  uses,  they  are  responsi- 
ble for  whatever  injury  accrues  to  the  citizen  from  such  use, 
the  presumption  being  that  they  received  a  consideration 
equal  to  the  risk  or  responsibility  assumed." 

1.  There  was  no  error  in  overruling  the  defendant's  motion 
for  a  nonsuit.  The  evidence  in  the  record  is,  that  one  of  the 
clerks  in  Golding's  store,  opened  the  cellar  door  to  get  a  box 
of  grapes  for  a  customer,  carried  it  into  the  store,  and  before 
he  could  put  the  box  down  and  get  back  to  shut  the  door,  the 
plaintiff  fell  into  the  cellar — did  not  get  the  grapes  out  of  his 
hands  before  she  fell  into  it.  This  occurred  after  sundown, 
when  it  was  dark,  and  witness  supposed  it  was  the  first  time 
the  cellar  had  been  opened  at  night. 

2.  The  basis  of  the  plaintiff's  right  to  recover  damages  of 
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the  defendant  is  negligence^  and  that  depends  on  the  fact 
whether  the  system  adopted  by  the  defendant  in  allowing  cel- 
lar doors  in  front  of  the  business  houses  on  its  sidewalks,  is 
reasonably  calculated  toinsure  the  safety  of  those  who  travel 
thereon  by  day  or  night.  Whether  the  system  of  the  defend- 
ant in  regard  toallowing  cellars  on  its  sidewalks,  in  front  of 
the  business  houses  thereon,  is  reasonably  calculated  to  infiure 
the  safety  of  tliose  who  travel  on  them  by  day  or  night,  is  a 
question  of  fact  for  the  jury,  and  not  for  the  court,  to  decide. 
If  tlie  system  adopted  by  tlie  defendant,  in  regard  to  allowing 
cellars  on  its  sidewalks,  in  front  of  the  business  houses  there- 
on, is  reasonablv  calculated  to  insure  the  safetv  of  those  who 
travel  on  it  either  by  day  or  night,  then  the  question  will 
arise,  whether  the  defendant  was  liable  to  the  plaintiff  for 
negligence  in  allowing  the  use  of  the  cellar  by  the  owner 
thercof,  under  the  evidence,  according  to  the  ruling  of  this 
court  in  Chapman  vs.  The  Mayor^  etc.^  of  Maoon^  55  Ga. 
Rep.^  560.  The  charge  of  the  court  was  error,  inasmuch  as 
it  assumed  to  decide  the  question  of  negligence,  which  would 
make  the  defendant  liable  in  regard  to  allowing  cellars  on 
its  sidewalks,  instead  of  the  jury. 

Let  the  judgment  of  the  court  below  l>e  reversed. 


Albekt  Marshall,  plaintiff  in   error,  tv.  The  State  of 

Geori^ia,  defendant  in  error. 

.\  mao  who  can  voluntarily  shoot,  is  capable  of  entertaining  and  acting 
from  malice,  unless  he  can  plead  some  Infirmity  besides  drunkenness. 
To  be  too  drunk  to  form  the  intent  to  kill,  he  must  be  too  drunk  to 
form  the  intent  to  shoot.  Intent  to  kill  is  the  only  necessary  ingre- 
dient of  legal  malice,  in  the  absence  of  justification  and  of  all  ade- 
quate provocation.    29  Go,,  007;  55  i6.,  90. 

Criminal  law.    Drunkenness.    Insanity.     Before  Jndge 
Kmnoo.    Randolph  Superior  Court    May  Term,  1877. 

Reported  in  the  opinion. 
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A.  IIooD ;  L.  S.  Chastain,  for  plaintiff  in  error. 

James  T.  Flewellen,  solicitor  gteneral,  by  Jno.  T.  Clarke  ; 
IIerbert  Fielder,  by  Z.  D.  Harrison,  for  the  state. 

Bleckley,  Judge. 

The  evidence  indicates  that  the  prisoner  and  the  deceased 
were  strangers.  So  far  as  appears,  tliey  met  but  the  one 
time.  This  was  in  a  bar-room,  at  about  eleven  o'clock  at 
night.  Deceased  was  seated  with  another  person.  Prisoner 
walked  in,  and  got  a  basket.  Deceased  asked  him  if  he  had 
eggs  in  the  basket.  Prisoner  answered  no,  but  that  he  had 
had  eggs  in  it.  Deceased  said,  "  Why  did  you  not  bring 
them  to  me  ?  I  would  have  given  as  much  for  them  as  any- 
body else,  or  more."  Prisoner  answered,  "  I  don't  know 
you,"  and  added,  "One  damned  fool  ought  to  have  known  an- 
other." Deceased  said,  "  Yes,  of  course  they  ought ;  but  I 
would  have  given  you  as  much  for  your  eggs  as  anybody." 
Prisoner  said,  "  You  are  a  damned  liar."  Deceased  replied, 
'"  I  don't  like  to  take  the  damned  lie,  and  you  mustn't  give 
it  to  me."  Prisoner  said,  "  I  didn't  mean  any  harm  by  it." 
Deceased  said,  "  If  you  didn't,  it  is  all  right."  Deceased 
had  gotten  up,  and  was  standing  beside  the  bar.  Prisoner 
turned  to  leave  the  room,  walked  to  the  door,  and  when 
upon  the  step,  wheeled  round,  saying,  "  I  am  not  afraid  to 
give  you  the  damned  lie,"  presented  a  pistol  with  his  left 
hand,  and  iired  immediately.  The  parties  were  eight  or  ten 
feet  apart.  The  ball  took  effect  just  above  the  nipple,  in 
the  left  breast  of  deceased,  and  produced  death  in  a  few 
minutes.  As  soon  as  the  pistol  fired,  the  other  person  pres- 
ent advanced  upon  the  prisoner  to  arrest  him.  Prisoner 
presented  the  pistol  at  him,  and  ordered  him  to  stand  back. 
He  withdrew  behind  the  bar,  and  prisoner  continued  to  pre- 
sent the  pistol,  and  kept  telling  him  to  stand  back.  Pris- 
oner then  ran  off,  and  in  a  couple  of  minutes  was  overtaken 
and  arrested.  The  prisoner  had  been  drinking  during  the 
10 
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day,  and  in  the  afternoon  was  in  a  long  drunken  sleep. 
After  getting  up  from  that,  the  evidence  indicates  that  he 
was  not  deeply  intoxicated.  Shortly  before  the  homicide 
he  appeared  to  be  drinking,  but  not  very  drunk.  He  out- 
ran a  person  who  pursued  him,  and  his  running  was  pretty 
straight.  Some  evidence  was  adduced  as  to  his  previous 
good  cliaracter,  most  of  it  relating  to  a  period  of  time  not 
later  than  four  or  five  years  anterior  to  the  homicide. 

The  jury  found  the  prisoner  guilty  of  murder,  and  his 
counsel  made  a  motion  for  a  new  trial,  which  the  court  over- 
ruled. The  grounds  of  the  motion  were  only  that  the  ver- 
dict was  not  warranted  by  the  law  and  the  evidence. 

This  is  a  case  of  shocking,  barbarous  murder.     The  sym- 
pathetic counsel  who  brought  it  here  said  that  he  was  gov- 
erned by  sentiment,  .and  felt  unwilling  to  yield  his  client  to 
the  executioner  without  taking  the  opinion  of  this  court  on 
'  the  element  of  drunkenness  as  a  mitigating  fact.    It  seemed 
to  him,  he  said,  that  the  "  poor  negro  "  ought  to  be  punished, 
but  not  with  the  extreme  penalty  of  the  law ;  that  his  real 
offense  was  manslaughter,  not  murder.     Only  the  zeal  and 
devotion  of  advocacy  could  generate  a  conclusion  so  amia- 
ble and    erroneous.     Tlie   record   which  the   counsel    has 
brought  to  us  drips  with  blood.   The  degree  of  drunkenness, 
shown  by  the  evidence  as  existing  at  the  time  of  the  homi- 
cide, was  not  great.     But  had  it  been  th^  utmost  possible 
degree  consistent  with  the  power  of  discharging  a  pistol, 
the  law  of  the  transaction  would  have  been  the  same.     A 
man  who  can  voluntarily  shoot  is  capable  of  malice,  unless 
he  can  plead  some  infirmity  besides  drunkenness.     To  be 
too  drunk  to  form  the  intent  to  kill,  he  must  be  too  drunk 
to  form  the  intent  to  shoot.     And  intent  to  kill  is  the  only 
necessary  ingredient  of  legal  malice,  where  neither  justifica- 
tion nor  adequate  provocation  is  made  to  appear.     Joiies  vs. 
The  State,  29  Ga.y  607.     Moreover,  the  presumption  that  a 
man  intends,  not  only  the  deed  he  does,  but  the  natural  and 
proximate  consequences  of  the  deed,  is,  in  criminal  law,  as 
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applicable  to  the  dmnk  man  as  to  the  sober  man.     Idem^ 
608.     See  55  Oa,^  30,  and  cases  cited. 
Judgment  affirmed. 


The  ]ff  ational  Bank  of  Augusta,  plaintiff  in  error,  m.  The 
Southern  Porcelain  Manufacturino  Company,  defend- 
ant in  error. 

This  case  was  argued  at  last  term,  and  decision  reserved. 

1.  Where  a  plea  to  the  jurisdiction  has  been  filed,  though  subseqently 
held  defective  by  the  supreme  court,  it  is  not  too  late,  on  the  pre- 
sentation of  the  remittitur y  to  plead  rtB  a^tidieata.  Practically  speak- 
ing, this  is  a  plea  in  bar,  and  could  come  in  as  an  amendment  to  the 
general  issue,  which  is  considered  filed  in  all  cases  which  are  an- 
swered at  the  appearance  term. — (R) 
2^  Judgment  having  been  confessed  in  another  state  as  collateral  security 
on  a  note  given  as  collateral  to  two  other  notes,  which  were  retained 
by  the  holder  in  this  state,  and  the  confession  being  held  invalid  by 
the  courts  of  that  state,  the  only  matter  which  is  res  a^udicataf  is  the 
invalidity  of  the  judgment  so  confessed.     The  original  notes,  which 
remained  in  the  creditor's  hands,  and  were  not  declared  upon  there, 
are  unaffected  by  the  adjudication  there. 

Judgments.  Collateral  security.  Debtor  and  creditor. 
Before  Judge  Gibson.  Richmond  Superior  Court.  April 
Term,  1876. 

Reported  in  the  opinion. 

Frank  H.  Miller,  for  plaintiff  in  error. 

Barnes  &  Cumming,  for  defendant. 

Jackson,  Judge. 

This  suit  was  brought  by  the  bank  against  the  company 
on  two  promissory  notes,  one  for  $20,613.75,  dated  24th  of 
March,  1868,  and  due  thirty  days  thereafter,  and  the  other 
for  $35,185.86,  dated  and  due  at  the  same  time,  and  upon 
one  draft  for  $887.48,  dated  October  3,  1870,  and  due  in 
thirty  days.  The  first  note  was  signed  by  the  company,  by 
Bullock,  president,  and  indorsed  by  him  individually.     The 
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second  was  signed  by  G.  Schaub,  as  general  agent  of  the 
company,  and  indorsed  by  Bullock  as  president,  and  indi- 
vidually ;  and  the  draft  was  drawn  by  G.  Schaub,  agent  of 
the  company,  upon  J.  Armstrong,  Jr.,  &  Co.,  of  Charleston, 
S.  C,  payable  to  the  order  of  Schaub  individually,  and  in- 
dorsed by  him  as  agent,  and  individually. 

To  this  suit  a  plea  to  the  jurisdiction  was  filed  by  James 
Hope,  in  his  individual  character,  and  not  as  president  of  the 
company — as  one  interested  in  the  suit — under  the  act  af 
1872,  which  enacts  that  any  person  interested  may  plead  and 
defend  a  suit. 

When  this  case  was  before  us — as  reported  in  55  Ga.^  36 
— we  held  that  the  act  allowing  that  to  be  done  by  any  inter- 
ested person,  not  a  party  defendant  to  the  suit,  was  uncon- 
stitutional, for  reasons  then  given  ;  and  we  further  held  that 
even  if  the  plea  had  been  filed  by  Hope  as  president,  it  was 
bad — the  Georgia  court  having  jurisdiction,  as  we  thought — 
and  that  service  upon  Hope,  as  president,  was  sufficient  ser- 
vice. Upon  this  ruling  the  case  was  sent  back  for  trial,  and 
when  it  returned  to  the  court  below,  the  defendant  pleaded 
non  est  factvm  and  res  adjndicata^  besides  the  general  issue. 

Whereupon  the  plaintiff  moved  for  judgment,  because 
these  pleas  were  too  late ;  this  was  refused ;  and  plaintiff 
filed  an  interlocutory  bill  of  exceptions.  At  a  subsequent 
term,  the  case  was  called  for  trial,  and  defendant  pleaded 
further,  that  the  two  notes  were  paid  and  discharged  by 
another  note,  which  the  bank  received  in  payment  of  the 
two  notes. 

On  these  pleas  issue  was  joined,  and  the  parties  went  to 
trial. 

The  jury  returned  a  verdict  for  the  defendant  on  the  plea 
of  res  adjudicata^  and  the  plaintiff  moved  for  a  new  trial ; 
the  motion  was  overruled,  and  the  plaintiff  excepted,  and 
brought  the  case  here. 

Inasmuch  as  the  jury  passed  only  upon  the  plea  of  res 
adjudicata^  and  did  not  pass  upon  the  other  questions  made 
by  the  other  pleas^  and  as  the  court  below  would  have  granted 
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a  new  trial,  and  corrected  its  own  errors,  if  any  were  com- 
mitted, in  admitting  evidence,  and  charging  the  jury  on  the 
other  pleas,  but  for  the  finding  on  that  plea  of  res  adjudi- 
caiUj  we  shall  confine  ourselves  to  the  questions  mad(j  on 
that  issue,  which  was  the  only  issue  passed  upon  by  the 
circuit  court,  and  therefore  the  only  issue  properly  for  review 
by  this  court. 

That  plea  is  was  follows :  "  And  for  further  plea  in 
this  behalf,  defendant  says  that  the  same  cause  of  action 
has  been  sued  to  final  judgment  between  plaintiff  and  de- 
fendant in  courts  having  jurisdiction  of  the  parties  and  the 
subject  matter,  to-wit:  In  the  court  of  common  pleas  for 
the  county  of  Edgefield,  in  the  state  of  South  Carolina,  and 
in  the  supreme  court  of  South  Carolina,  the  suit  having 
been  transferred  by  appeal  from  said  court  of  common 
pleas  to  said  supreme  court,  in  which  latter  court  a  final 
judgment  on  the  merits,  was  rendered  against  plaintiff  at 
the  April  term,  1874,  of  said  court;  and  defendant  annexes 
to  the  plea,  and  as  part  thereof,  a  complete  transcript,  duly 
authenticated,  of  the  record  of  said  suit ;  wherefore,"  etc. 

1.  The  first  question  made  in  the  record  on  this  plea  is 
that  it  came  too  late,  error  being  assigned  here  on  the  inter- 
locutory bill  of  exceptions,  which  made  the  point  that  it 
should  have  been  filed  at  the  first  term. 

Without  entering  at  large  upon  the  question,  whether  or 
not  this  plea,  res  adjudicata^  should  be  filed  generally  at 
tlie  first  term,  it  is  enough  to  say  here  that  a  plea  to  the  ju- 
risdiction was  then  pending.  It  is  true  that  it  was  defect- 
ively pleaded — that  James  Hope  should  have  pleaded  as 
pr^ident  of  the  company,  and  not  as  a  s^^ockholder  and  in- 
terested therein — ^but  still  that  plea  was  in,  and  until  it  was 
disposed  of  we  are  not  inclined  to  debar  the  defendant 
from  putting  in  any  substantial  defense  on  the  merits. 
While  technically,  and  in  section  3476  of  our  Code,  it  may 
be  styled  a  plea  in  abatement,  it  really,  if  good,  is  a  sub- 
stantial bar  to  the  action.  If  a  court  of  competent  jurisdic- 
tion did  pass  upon  the  merits,  and  pronounce  judgment 
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thereon,  the  ease  is  ended,  just  as  eflEectually  killed  as  if  a 
plea  of  payment,  or  non  est/actufn,  had  been  sustained. 

Besides,  the  general  issue  is  always  considered  as  filed  at 
the  first  term;  and  if  that  was  in  when  the  counsel  an- 
swered to  the  case,  all  substantial  pleas  could  be.  added 
thereto  by  amendment.     See  Code  §§3458,  3461,  3479. 

We  hold,  therefore,  that  the  court  was  right  to  allow  the 
plea  to  be  filed  on  the  return  of  the  remittitur  from  this 
court,  and  not  to  grant  the  plaintiff's  motion  for  judgment 
on  the  return  of  the  cause  from  this  court. 

2.  On  the  trial  of  this  plea,  many  requests  by  counsel  for 
both  parties  were  made,  and  various  charges  were  given, 
but  the  controlling  question  at  last  is,  was  the  plea  of  res 
adjvdicata  by  the  South  Carolina  courts  sustained  by  the 
record  from  that  state,  and  did  that  court  adjudge  the  mer- 
its of  this  case — the  case  on  the  notes  ?  It  may  be  well  to 
remark  here,  that  the  draft  is  out  of  this  question- — ^there 
being  an  agreement  of  counsel  in  relation  to  that  paper. 

Ought  the  court  to  have  granted  a  new  trial  because  the 
verdict  was  against  law  and  evidence  on  the  plea  on  which 
alone  the  jury  passed  ?  That  is  the  gist  of  the  case,  and  to 
that  question  we  have  devoted  our  attention  and  time,  and 
have  considered  it  with  that  carefulness  which  the  impor- 
tance of  the  case,  and  the  magnitude  of  the  interest  at 
stake,  as  well  as  the  principle  involved,  demand  at  our 
hands. 

In  his  brief  opinion  overruling  the  motion  for  a  new 
trial,  the  presiding  judge  says :  '^The  evidence  in  this  case 
discloses  very  large  sums  of  money  borrowed  on  the  credit 
of  the  Porcelain  Manufacturing  Company  by  its  former 
president.  If  the  stock  paid  in  and  material  sold,  went  to 
the  extinguishment  of  this  sum  borrowed,  it  nowhere 
clearly  appears  from  the  evidence.  It  would,  therefore, 
seem  as  a  matter  of  fact,  that  the  sum  borrowed  is  still  due 
from  somebody  to  the  plaintiff,  unless  the  judgment  of  a 
court  in  South  Carolina  can  be  said  to  be  a  payment.  As 
^e  daim,  however,  has  been  passed  upon  in  the  courts  of 
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South  Carolina,  where  the  charter  was  obtained,  and  all  the 
property  of  defendant  located,  I  am  not  disposed  to  inter- 
fere with  that  judgment,  and,  therefore,  overrule  this  mo- 
tion for  new  trial  on  all  the  grounds  taken  by  plantiff." 
So  that  the  presiding  judge  refused  the  new  trial  because 
he  felt  bound  by  the  South  Carolina  decision,  just  as  the 
jury  found  their  verdict  on  that  plea.  If  the  jury  and  the 
judge  were  wrong  on  that  issue,  which  controlled  both  in 
the  court  below,  there  must  be  a  new  trial.  Whether  they 
were  right  or  wrong,  depends  upon  the  South  Carolina 
judgment,  its  extent  and  what  it  embraced.  If  the  courts 
there  passed  upon  the  merits  of  the  claim  pending  here,  the 
plea  is  good ;  if  not,  it  is  bad,  and  will  not  estop  the  plaintiff 
from  trying  the  claim  on  its  merits  here. 

What,  then,  was  the  judgment  of  the  supreme  court  of 
South  Carolina?  What  was  the  question  before  that  court, 
and  what  did  it  decide  ? 

It  appears  from  the  record  that  a  note  for  some  fifty-six 
thousand  dollars  wais  given  by  Bullock,  as  president  of  the 
company,  as  collateral  to  the  two  notes  sued  on  here,  em- 
bracing the  sum  of  these  two  notes,  on  which  a  confession 
of  judgment  was  to  be  taken  in  South  Carolina,  under  the 
laws  of  that  state,  in  behalf  of  the  bank,  as  security  for  the 
payment  of  the  two  notes.  The  two  notes  sued  on  here 
were  not  taken  up  by  the  company,  but  were  retained  by 
the  bank.  It  further  appears  that  a  confession  of  judgment 
was  signed  by  Bullock,  in  the  circuit  court  for  Edgefield,  in 
South  Carolina,  and  tliat  an  action  was  brought  by  the  com- 
pany to  set  aside  the  confession,  under  the  Code  of  procedure 
of  South  Carolina ;  that  the  circuit  court  made  a  decree  dis- 
missing this  complaint ;  that  the  case  was  taken  to  the  su- 
preme court  of  South  Carolina,  and  there  the  whole  action 
to  vacate  the  judgment,  so  confessed,  was  dismissed,  because 
it  was  not  properly  brought  under  the  South  Carolina  Code 
— ^the  supreme  court  indicating  that  the  proper  mode  of  pro- 
ceeding, would  be  a  motion  in  the  circuit  court  to  set  aside 
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the  confession,  and  an  appeal,  if  necessary,  from  that  court 
to  the  supreme  court. 

Accordingly,  it  further  appears,  that  on  the  Ist  of  January, 
1874,  notice  was  served  upon  Thew,  the  cashier  of  the  bank, 
in  whose  name  the  South  Carolina  confession  judgment  was 
obtained  by  the  bank,  that  a  motion  would  be  made  to  set 
aside  that  judgment.  On  the  23d  of  January,  a  similar  notice 
was  served  on  account  of  some  informality  in  the  proceed- 
ings about  the  first,  and  a  day  was  fixed  for  the  hearing. 
Thew  replied  to  the  rule  that  the  confession  was  made  in 
1868,  and  the  limitation  laws  and  acquiescence  for  near  six 
years  barred  the  motion ;  that  it  was  made  on  a  hofia  fide 
debt ;  that  if  there  was  any  fraud  about  it,  Bullock,  the  pres- 
ident, and  Schaub,  the  agent  of  the  company,  committed  it, 
in  that  they  gave  notes  of  $36,185.86  and  $20,615.75  to  the 
bank,  which  were  consolidated  in  this  note  on  which  the 
confession  was  made ;  that  the  case  is  rea  adjudicata  by  the 
judgment  on  the  former  action,  brought  to  set  aside  the  con- 
fession, and  that  the  court  had  no  jurisdiction.  Affidavits 
of  Jackson,  president,  and  Thew,  cashier,  and  Gould,  solic- 
itor of  the  bank,  when  the  confession  was  agreed  upon,  were 
used  to  support  this  reply  to  the  rule. 

The  circuit  court  passed  an  order  requiring  issues  and 
pleadings  to  be  made  up,  from  which  both  parties  appealed 
to  the  supreme  court,  and  made,  in  that  appeal,  questions 
relating  to  the  validity  of  this  confession  of  judgment — the 
one  side  insisting  that  it  was  legal  and  valid,  and  the  other 
that  it  was  invalid,  and  should  be  set  aside,  mainly  because 
it  was  given  before  action  was  brought,  and  by  the  president 
in  Georgia  without  authority  of  law.  The  result  was,  that 
when  the  case  was  taken  to  the  supreme  court,  notwithstand- 
ing that  it  was  taken  up  from  an  interlocutory  order  of  the 
circuit  court,  it  was  nevertheless  decided  upon  its  merits  by 
consent  of  counsel — the  argument  not  being  confined  to  the 
points  ruled  by  the  circuit  court.  These  facts  appear  of 
record,  and  by  the  South  Carolina  decisions,  incorporated  and 
referred  to  in  the  record.    The  merits  referred  to,  however, 
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it  clearly  appears  from  the  opinion  of  the  court,  was  the  in- 
validity of  the  confession  of  judgment.  The  opinion  and 
judgment  of  the  court  are,  that  the  confession  of  judgment 
on  the  fifty-six  thousand  dollar  note  be  vacated  and  annulled, 
because  Bullock,  the  president  of  the  company,  had  no  legal 
authority  or  power  to  make  the  confession  and  bind  the 
property  of  the  company.  It  goes  no  further.  In  the  out- 
set of  the  opinion,  the  court  says,  "  the  confession  of  judg- 
ment is  the  subject  of  the  present  litigation,"  and  "  its  valid- 
ity is  the  question  now  for  our  determination."  See  5  Richard- 
son, 420.  It  is  true  that  the  court  does  discuss  the  power  of 
the  president  to  borrow  money  without  express  authority, 
and  it  argues  that  the  authority  was  not  given  in  these  trans- 
actions, because  the  stockholders  preferred  to  be  their  own 
creditors,  and  had  given  their  own  notes  to  the  bank  to  pay 
the  indebtedness  of  the  company,  and  did  not,  probably, 
therefore  authorize  Bullock  to  bind  them  to  an  unlimited 
extent;  but  all  this  was  argument  auxiliary  to  the  main 
question.  For  the  court  goes  on  to  say,  after  quoting  from 
4th  Paige,  134 :  "  So  here,  unless  there  is  something  to  justify 
the  bank  in  supposing  that  Bullock  had  power  to  secure  the 
debt  by  giving  a  judgment,  the  confession  is  void  and  with- 
out eflFect.  Even  if  conceded  that  Bullock  had  power  to 
contract  debt  for  the  company  to  an  unlimited  extent,  this 
could  not  imply  the  right  to  confess  judgment  to  a  creditor. 
The  authority  to  contract  debt  for,  and  in  behalf  of,  the  com- 
pany is  one  thing,  but  the  right  to  give  preference  to  a  cred- 
itor id  another ;  and  it  is  still  another  to  give  a  lien,  which 
binds  the  whole  property  of  the  corporation,  depriving  it  of 
the  power  to  dispose  of  any  of  it,  no  matter  what  the  pres- 
sure or  necessity,  or  how  small  the  whole  debt  in  comparison 
with  the  value  of  the  property  bound,  without  permission 
of  the  creditor  who  may  hold  such  lien." 

These  extracts  from  the  opinion,  and  its  whole  current 
and  spirit,  show  conclusively  that  the  only  judgment  ren- 
dered in  South  Carolina  was,  that  the  confession  of  judg- 
ment in  that  state  was  void.    Even  if  that  confession  had 
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been  made  upon  the  notes  sued  on  in  the  case  at  bar,  the 
setting  the  confession  aside  would  hardly  have  been  such  an 
adjudication  as  would  bar  this  suit ;  because  the  real  merits 
of  the  debt  would  not  have  been  passed  upon,  but  merely 
the  irregularity,  or  illegality,  of  a  confession  procured  from 
a  party  who  had  no  right  to  give  it. 

But  when  it  is  remembered  that  the  confession  was  upon 
a  collateral  note,  and  to  be  collateral  security  for  the  event- 
ual payment  of  these  two  notes,  and  that  these  two  notes 
had  indorsers  upon  them,  wliile  the  collateral  had  none  at 
all,  all  doubt,  if,  indeed,  in  the  other  case  there  would  have 
been  any,  vanishes ;  and  it  is  clear  that  these  notes  never 
have  ])een  adjudicated  at  all.  Their  validity,  as  evidence  of 
debt,  in  a  case  where  they  were  declared  upon,  has  not  been 
passed  upon,  and  no  res  adjudicata  of  the  matter  of  this 
suit  has  been  had.  As  to  these  notes  sued  here,  the  plaintiff 
has  never  had  his  day  in  any  court. 

The  opinion  of  the  supreme  court  of  South  Carolina  itself, 
shows  that  unless  the  merits  are  passed  upon,  there  cannot 
be  any  valid  plea  of  res  adjudiGcUa.  For  this  very  case,  to 
set  aside  this  confession  of  judgment,  had  been  passed  upon 
by  the  South  Carolina  courts ;  but  the  case  went  off  because 
the  form  of  action  was  not  right  (see  5  Kichardson,  5),  and 
because  it  went  off  not  upon  the  merits  of  the  question, 
whether  the  confession  was  valid  or  it)valid,  it  was  held  not 
to  be  a  good  plea  of  res  adjvdicata.  See  5  Richardson, 
427.  The  court,  in  that  part  of  the  opinion,  says :  "  The 
ground  assumed  by  the  appellant,  that  the  matter  is  res  ad- 
pidicuta^  cannot  be  maintained.  The  judgment  of  this 
court,  in  the  case  of  the  Porcelain  Manufacturing  Company 
vs,  Thew,  did  not  dispose  of  the  merits,  or  pass  on  any  of 
the  points  on  which  the  circuit  judge  based  his  decree." 

"  The  merits  were  not  determined." 

The  note  to  the  Duchess  of  Kingston's  case,  2  Smith's 
Lead.  Cases,  672,  is  then  quoted  as  expressing  the  true  rule, 
which  we,  too,  approve  and  adopt :  "  It  is  well  settled  that 
the  estoppel  of  an  adjudication  made  on  grounds  pur^y 
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technical,  and  under  such  circnnistances  that  the  merits  could 
not  come  into  question,  will  be  limited  to  the  point  actually 
decided,  and  will,  therefore,  not  be  a  bar  to  a  subsequent  ac- 
tion brought  in  such  a  form  as  to  avoid  the  objection  which 
proved  fatal  to  the  first." 

Sound  sense,  as  well  as  the  adjudications  of  the  courts, 
lay  down  the  rule  that  the  rights  of  the  parties  must  be 
actually  considered  and  adjudicated  before  the  fonner  ad- 
judication will  bar  the  subsequent  suit.  In  other  words, 
the  merits  of  the  case  between  the  parties  must  be  adjudi- 
cated. See,  further  on  this  subject,  our  own  Code,  §3476;  Dud- 
ley's R,  254 ;  4  Oa.,  568 ;  6  Oa.,  495 ;  7  Ga.,  211 ;  15  Ga., 
270 ;  19  Ga.,  413 ;  31  Ga.,  668 ;  32  Ga,,  63 ;  49  Ga,,  412 ; 
54  Ga.,  575 ;  55  Ga.,  354,  228 ;  56  Ga,,  520 ;  1  Otto,  534 ; 
4  Otto,  351,  400,  423,  477,  606,  644 ;  Code,  §§2897,  2898. 

Thus  we  conclude,  after  a  careful  consideration  of  this 
verdict  and  judgment  on  the  plea  of  res  adjudicata^  that 
the  verdict  and  judgment  thereon  are  against  the  law  and 
the  evidence,  and  that  there  must  be  a  new  trial. 

On  the  new  trial,  the  questions  left  open  will  be,  how  far 
this  company  was  bound  by  the  acts  of  the  president  and 
agent  in  giving  these  notes,  what  authority  they  had,  and 
whether  these  notes  have  been  fraudulently  obtained,  or 
have  been  paid  by  the  notes  which  these  corporators  indi- 
vidually gave  to  satisfy  the  debts  due  the  bank  by  the  com- 
pany. Upon  these  questions,  and  others  which  may  be 
made,  we  say  nothing  now ;  but  we  are  clear  that  the  court 
erred  in  not  granting  the  new  trial,  on  the  plea  of  res  adju- 
dicata^  which  was  improperly  sustained,  and  reverse  the 
judgment  on  that  ground. 

Judgment  reversed. 


John  Burke,  plaintiff  in  error,  vs.  Walter  W.  Lee,  de- 
fendant in  error. 

1.  Charge  upon  assumed  state  of  facts,  error. 

2.  Where  one  defendant  to  a^.  fa.,  not  named  as  security  therein,  but 
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claiming  to  be  such,  seeks  to  control  it  against  a  co-defendant,  who 
is  set  forth  as  a  security,  to  force  contribution,  he  must  proceed  to 
obtain  the  legal  control  thereof  under  §§2166,  2170  of  Code. 
3.  That  plaintiff,  or  his  representative,  receipted  such  defendant  on 
the  Ji.  fa. ,  for  money  paid,  as  one  of  the  securities,  will  not  author- 
ize the  control  of  the  execution  against  the  other  defendant  who  is 
named  as  security. 

t 

Charge  of  court.  Prinjipal  and  security.  Executions. 
Before  Judge  Bartlktt.  Wilkinson  Superior  Court.  Oc- 
tober Term.     1876. 

Reported  in  the  opinion. 

Lofton  &  Bartletf  ;  J.  W.  Lindsday,  for  plaintiff  in 
error.  , 

F.  Chambers,  by  brief,  for  defendant. 

Wabnkb,  Chief  Justice. 

This  was  a  motion  for  a  new  trial  from  th^  verdict  of  the 
jury  against  the  defendant,  on  the  trial  of  an  issue  formed 
upon  an  affidavit  of  illegality  on  the  grounds  therein  stated, 
which  was  overruled  by  the  court,  and  the  defendant  ex- 
cepted. It  appears  from  the  record  and  bill  of  exceptions, 
that  Rozar,  Lee  and  Burke,  gave  their  promissory  note  to 
Lucinda  Wright  for  the  sum  of  $2,995.92,  Burke  signing  his 
name  thereto  as  security ;  that  suit  was  instituted  thereon 
against  the  parties  in  the  character  in  which  they  signed  the 
note,  judgment  was  obtained  against  them  in  that  character, 
and  execution  issued  thereon — Burke,  being  the  only  party 
who  was  described  as  security  in  the  note,  judgment,  and 
execution.  It  appears  from  the  evidence  in  the  record,  that 
one  Beall  was  appointed  receiver  in  chancery  of  the  estate 
of  Lucinda  Wright,  and  that  he,  by  way  of  compromise, 
agreed  to  receive  from  Lee,  one  of  the  defendants  in  the  Ji. 
yb.,  $208.58,  in  full  satisfaction  of  said^.^a.,  which  amount 
was  paid  by  Lee,  and  the  following  entry  made  on  thefi./a. : 
"  Eeceived  on  the  within  /.  fa.  $208.58,  from  W.  W.  Lee, 
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one  of  the  securities.  December  8,  1874.  T.  N.  Beall, 
receiver  of  estate  of  Lncinda  H.  Wright."  Lee  had 
the  ^.  fa.  levied  on  the  property  of  Burke  to  collect  one- 
lialf  of  the  $20S.58  which  he  had  paid  Beall,  claiming  that 
he  had  paid  that  amount  in  satisfaction  of  the  fi^f(i>^  as  the 
co-security  with  Burke  ;  whereupon  Burke  filed  his  affidavit 
of  illegality,  alleging  that  the^./a.  was  proceeding  illegally 
a^inst  him,  in  favor  of  Lee.  On  the  trial  of  the  case,  the 
court  charged  the  jury,  amongst  other  things,  that  "  if  they 
believed,  from  the  evidence,  that  Lee  paid  the  plaintiff  in 
fi,  fa.  $208.58  on  said  fi,  fa,^  he  was  entitled  to  enforce  it 
against  the  defendant,  Burke,  security,  for  the  purpose  of 
making  him  contribute  his  portion  of  the  sum  paid,  and  that 
if  the  plaintiff  recovered  from  Lee  $208.58,  and  released 
him,  on  the  payment  thereof,  from  the  payment  of  the  debt, 
the  Ji'fa.  being  for  $2,995,92  principal,  and  $884.12  for  in- 
terest, and  that  the  same  was  done  without  the  consent  of 
the  defendant,  Burke,  still  it  did  not  release  Burke,  but  that 
Lee  could  enforce  the  said  ji,  fa.  against  him  for  the  pur- 
pose of  making  him  contribute  his  pro  rata  of  the  amount 
paid."  This  charge  of  the  court  is  the  main  ground  of  error 
complained  of  here.  The  charge  of  the  court  assumes  that 
Lee  was  a  co-security  with  Burke,  whereas  there  is  no  evi- 
dence in  the  record  that  Lee  was  security  at  all,  except  the 
recital  in  the  receipt  of  Beall  on  thefi.fa.^  that  he  received 
the  $208.58  from  Lee  as  "one  of  the  securities";  but  that 
recital  was  not  evidence  against  Burke,  so  as  to  authorize 
Lee  to  control  the  fi.fa.  accainst  him,  as  his  co-security,  to  col- 
lect one-half  of  the  $208.58  out  of  him.  So  far  as  the  re 
cord  and  evidence  shows,  Burke  was  the  security  for  Rozar 
and  Lee.  If  Lee  was  in  fact  a  co-security  with  Burke  for 
Rozar  on  the  note  on  which  the  judgment  was  obtained, 
then  his  remedy  was  to  proceed  according  to  the  provisions 
of  the  2166th  and  2170th  sections  of  the  Code,  and  obtain  the 
control  of  the  execution  by  giving  Burke  notice,  as  required 
by  the  2166th  section,  before  cited,  in  regard  to  the  principal 
in  the  judgment,  inasmuch  as  the  provisions  of  that  section 
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are  made  applicable  to  joint  sureties  by  the  2170th  section. 
In  view  of  the  facts  disclosed  in  the  record,  and  the  law  ap- 
plicable thereto,  the  charge  of  the  court  to  the  jury  was 
error. 

Let  the  judgment  of  the  court  below  be  reversed. 


Pbteb  McKea,  plaintiff  in  error,  vs.  The  Mayor  and  Cnr 
Council  of  Amerious,  defendant  in  error. 

Acquittal  in  a  state  court  on  a  prosecution  by  the  state  for  assault  and 
battery,  will  not  protect  the  accused  from  subsequent  trial  and  con- 
viction in  a  municipal  police  court,  under  a  city  ordinance,  upon  the 
charge  of  disorderly  conduct  in  fighting,  though  the  same  transaction 
and  state  of  facts  be  involved  in  both  trials. 

Criminal  law.  Autrefois  acquit.  Before  Judge  Crisp. 
Sumter  County.     At  Chambers.     July  7,  1877. 

Reported  in  the  opinion. 

W.  A.  Hawkins  ;  Allen  Fort  ;  Peter  Lamar,  for  plain- 
tiff in  error. 

B,  P.  HoLLis,  for  defendant. 

Bleckley,  Judge. 

In  a  special  criminal  court  (provided  for  by  the  act  of 
1873,  pamph.,  p.  240),  exercising  jurisdiction  over  misde- 
meanors committed  within  the  militia  district  in  which  the 
city  of  Americus  is  situated,  a  prisoner  was  duly  tried  for 
the  offense  of  assault  and  battery,  and  acquitted.  The  ac- 
cusation was  based  on  the  general  law  of  assault  and  battery, 
and  was  in  the  name  and  behalf  of  the  people  of  Oeorgia. 
Afterwards,  the  prisoner  was  put  upon  trial  before  the  mayor 
of  Americus,  charged  by  the  mayor  and  city  council  with 
violating  a  city  ordinance  by  disorderly  conduct,  in  fighting 
within  the  city.    The  plea  of  former  acquittal  was  relied 
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^^^^,  as  well  as  the  plea  of  not  gnilty.     The  corporation 
.'^J^^  out  a  case  against  him,  by  proving  a  certain  fight  in 
M|^  ^h  he  participated.    The  fight  took  place  within  a  dwell- 
Uu    ^^^^5  *^  ^^  ^^^^  ^^®  door,  and  occurred  late  at  night — 
^"^tit  3  o'clock  A.M.     There  were  blows,  a  struggle,  and 
some  noise.    The  prisoner  introduced  a  copy  of  the  proceed- 
ings in  the  district  court,  showing  his  acquittal,  in  that  court, 
of  assault  and  battery,  and  offered  testimony  to  prove  that 
the  prosecution  in  that  court  was  for  the  same  transaction, 
and  involved  the  same  state  of  facts  as  the  case  on  trial — 
that  the  two  offenses  were,  in  fact,  one  and  the  same.     The 
mayor  rejected  the  testimony,  and  sentenced  the  prisoner  to 
a  penalty  under  the  city  ordinance.     He  thereupon  applied 
for  a  certiorari^  which  was  refused.     That  refusal  is  com- 
plained of. 

Only  one  ground  of  certiorari  is  insisted  on,  and  that  is 
the  rejection  of  testimony  going  to  support  the  defense  of 
former  acquital.  In  the  trial  had  before  the  state  tribunal, 
(the  criminal  court  of  the  militia  district)  the  prisoner's  con- 
duct was  compared  with  the  general  penal  Code  of  tlie  state, 
and  was  found  not  to  be  violative  of  that  Code.  In  the  trial 
before  the  mayor,  the  same  conduct  was  compared  with  the 
city  ordinances  of*  Americus.  The  inquiry  in  the  former 
trial  was  whether  he  had  committed  an  assault  and  battery ; 
in  the  latter,  it  was  whether  he  had  committed  disorderly 
conduct  in  fighting.  Disorderly  conduct  in  fighting,  may 
include  an  assault  and  battery  by  the  particular  party  to  the 
fight  who  happens  to  be  on  trial,  or  it  may  not.  In  this  in- 
stance, it  did  not.  That  much  was  ascertained  by  the  acquit- 
tal. But  the  city  was  concerned  with  the  alleged  criminal 
transaction,  not  as  an  assault  and  battery,  but  as  disorderly 
conduct  within  the  limits  of  a  municipal  corporation,  where 
the  preservation  of  good  order  is  matter  of  local  police. 
The  prisoner  may  have  acted  contrary  to  sound  and  whole- 
some police,  though  innocent  of  an  assault  and  battery.  He 
might  not  have  been  obliged  to  fight  when  and  where  he  did, 
or  with  the  degree  of  disturbance  and  noise  that  attended  the 
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combat.     He  engaged  in  the  businesfi  in  the  dead  hours  of 
the  night.     Perhaps  he  could  have  put  it  off  till  the  return 
of  day-light.     A  night  fight  in  a  city,  is  disorder  of  a  grave 
character,  especially  when  attended  with  uproar.     In  polic- 
ing such  an  occurrence,  it  must  he  searched,  not  for  an  as- 
sault and  battery  merely,  but  for  all  the  criminal  elements, 
however  vague  and  minute,  that  militate  against  good  order. 
Municipal  government  stands  between  the  family  and  the 
state.     It  is  an  aid  to  both,  and  partakes  of  the  nature  of  both. 
Police  ordinances  are  at  once  family  rules  on  a  large  scale, 
and  state  laws  on  a  small  scale.     The  city  magistracy  will 
not  take  cognizance  of  all  misbehavior  that  a  discreet  parent 
would  notice  and  correct  in  his  household ;   neither  will  it 
pass  by  all  that  the  state  has,  or  all  that  it  lias  not,  made 
penal.     Its  chief  function  in  matters  of  police  is  to  apply 
discipline,  both  preventive  and  punitive,  where  the  authority 
of  the  family  cannot  be  exerted,  and  where  the  authority  of 
the  state,  as  such,  has  not  been  put  forth  otherwise  than  by 
ci-eating  the  municipality,  and  clothing  it  with  power.     This 
statement  is  not  exhaustive,  for  much  tliat  lies  within  the 
family  authority,  may  be  brought  within  the  city  ordinances 
also,  either  for  the  purpose  of  aiding  that  authority  when 
willing,  or  of  keeping;  order  without  its  assistance  when  it  is 
indolent  or  unwilling.     So,  op  the  other  hand,  many  trans- 
actions that  are  made  penal  by  the  general  law  of  the  state 
may,  at  the  same  time,  afford  material  for  a  proper  police 
ordinance.     The  state  may  deal  only  with  tlie  central  ele- 
ment of  a  transaction  wliich  is  fringed  all  round  with  ad- 
juncts that  ought  to  be  prohibited  by  ordinance  as  highly 
mischievous  to  the  quiet  of  municipal  society.     In  the  coun- 
try, such  adjuncts  might  not  need  repression,  for  there  they 
might  be  comparatively  harmless.    In  a  city,  we  think,  a 
man  may  fight. in  a  way  to  violate  an  ordinance,  without 
1>eing  guilty  of  an  assault  and  battery.    We  take  it  for 
granted  that  there  was  a  valid  ordinance  applicable  to  the 
case,  as  nothing  to  the  contrary  is  suggested  in  the  record. 
Cited  \xj  counsel :    Cooley  on  Con.  lam.,  199,  and  notes. 
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Compare  14  Ga.,  354 ;  21  lb.,  80 ;  35  Ik,  145  ;  38  /&.,  542 ; 
53  Ih.,  73. 

Judgment  affirmed. 


The  Georgia  Kailroad  and  Banking  Company,  plaintiff  in 
error,  vs.  John  L.  Hamilton,  defendant  in  error. 

1.  When  a  deed,  referring  to  a  plat  annexed  thereto,  shows  that  the 
land  conveyed  was  bounded  on  one  side  by  a  street,  and  on  the  other 
by  the  right-of-way  of  the  plaintiff,  the  land  conveyed  by  the  plain- 
tiff to  the  defendant  in  such  (feed,  prima  fade  extends  only  from  the 
street  to  the  right-of-way,  though  the  plat  had  five  hundred  feet  writ- 
ten thereon  as  the  distance  from  the  street  to  the  right-of-way,  and 
though  the  distance  between  the  two  points  was  less  than  five  hun- 
dred feet. 

2.  If  the  record  of  the  deed  had  been  produced,  the  clerk  who  recorded 
it  might  have  been  allowed  to  testify  about  its  correctness  as  com- 
pared with  the  original  when  handed  to  him  ;  but  in  the  absence  of 
the  record,  it  was  not  legal  for  the  clerk  to  testify  in  respect  to  what 
was,  or  was  not,  in  the  record — the  record  being  higher  and  better  evi- 
dence of  what  it  contained  than  the  recollection  of  the  clerk. 

3.  When  the  deed  contained  in  it  a  covenant  to  build  a  house  on  the  lot 
sold,  and  the  authorities  of  the  railroad  company  must  have  known 
that  the  house  extended  beyond  the  boundary  during  the  erection 
thereof,  and  interposed  no  objection  thereto,  and  the  defendant  acted 
bona  fitU,  the  company  will  be  estopped  from  not  allowing  the  de- 
fendant to  remove  the  house  from- off  their  land  (in  case  of  a  recovery 
of  it)  at  their  expense;  or  it  will  be  decreed  to  pay  for  its  value  on 
proper  pleadings  made  therefor. 

4.  When  a  new  trial  is  granted  by  the  presiding  judge,  although  the  ver- 
dict of  the  jury  may  be  right  in  strict  law  upon  strict  pleading,  yet, 
when  it  would  be  inequitable  to  enforce  the  verdict  as  it  stood,  and 
the  pleadings  are  amendable,  this  court  will  not  control  the  discretion 
of  the  presiding  judge  in  granting  the  new  trial,  but  will  affirm  the 
judgment,  that  the  case  may  be  tried  again  on  its  merits,  especially 
as  there  was  some  error  in  admitting  illegal  testimony. 

Deeds.  Evidence.  Estoppel.  Railroads.  i!few  trial. 
Before  Judge  Peeples.  DeKalb  Superior  Court.  Septem- 
ber Term,  1S76. 

Reported  in  the  opinion. 
11 
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Candler  &  Thompson  ;  Henry  Hillyer,  for  plaintiff  in 
error. 

L.  J.  Winn,  for  defendant. 

Jackson,  Judge. 

The  Georgia  Eailroad  and  Banking  Company  sued  Hamil- 
ton for  a  piece  of  land  in  the  town  of  Stone  Mountain,  being 
a  part  of  the  100  feet  of  the  company's  right-of-way.  Ham- 
ilton claimed  title  to  the  piece  of  ground  under  a  deed  from 
the  company.  The  company  sold  off  a  lot  and  described  it 
in  the  deed  as  "fronting  175  feet  on  the  right-of-way  of  the 
Georgia  railroad,  and  running  back,  with  the  same  width,  to 

street,  bounded  eastwardly  by  the  right-of-way 

on  the  Georgia  railroad,  westwardly  by street, 

northwardly  by  Decatur  street,  and  southwardly  by  other 
lands  of  said  Georgia  Eailroad  Company,  as  more  fully  ex- 
hibited by  the  plat  hereto  attached."  The  plat  showed  the 
land  laid  off  as  described,  with  the  distance  between  the 
eastern  and  western  boundaries  marked  "  500  feet."  The 
deed  also  contained  a  covenant  to  build  a  house,  or  cottage, 
on  the  lot  in  twelve  months,  and  this  covenant,  and  seventy- 
five  dollars  cash  paid,  was  the  consideration  paid,  and  to  be 
paid,  for  the  lot  The  right-of-way  of  the  railroad  extended 
thirty-three  yards  each  side,  as  was  sliown  by  their  deed. 
The  defendant,  Hamilton,  bought  from  Wright,  who  bought 
from  the  company,  and  his  deed  contained  the  same  descrip- 
tion. 

The  defendant  built  his  house  within  some  twenty-seven 
feet  of  the  road-bed,  and  none  of  the  authorities  of  the 
company  interfered,  or  warned  him  to  desist,  though  the 
president  of  the  company,  who  drew  the  deed  and  made  the 
trade,  was  on  the  ground  during  the  time  of  building.  No 
etpiitAblo  plea,  but  only  the  plea  of  property  in  the  land, 
was  filed  by  the  defendant.  On  this  state  of  facts  and  plead- 
ings, the  jury,  under  the  charge  of  the  court,  found  for  the 
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plaintiff — the  railroad  company  ;  the  defendant  moved  for 
a  new  trial  on  various  grounds  alleged  in  the  motion  there- 
for, and  the  coui't  granted  the  motion  on  several  grounds ; 
whereupon  the  company  excepted  to  the  grant  of  the  new 
trial,  and  assign  en'or  thereon. 

1.  The  deed,  on  its  face,  as  well  as  from  the  boundaries 
on  the  plat,  conveyed  title  to  the  defendant  only  from  the 
right-of-way  to  the  street  facing,  or  opposite  to,  that  right- 
of-way  ;  and  as  the  defendant  held  under  the  plaintiff,  the 
latter  was  prima  faci^.  entitled  to  recover  between  those 
boundaries,  and  the  defendant's  deed  protected  him,  prima 
faciej  only  within  those  limits.  The  lot  fronts  on  the  right- 
of-way  ;  it  is  bounded  eastwardly  by  the  right-of-way ;  and, 
as  the  deed  stands,  the  title  of  defendant  would  seem  to  cover 
the  lot  only  to  the  right-of-way.  The  plat  is  Uke  the  deed, 
except  that  500  feet  is  marked  as  the  distance  from  the  right- 
of-way  to  the  opposite  street ;  but  it  seems  to  us  to  be  law, 
that  where  boundaries  are  defined  distinctly  in  a  deed  and 
plat,  distances  must  yield  to  them,  and  no  matter  what  had 
been  the  distance  marked  on  a  plat  between  these  boundaries, 
whether  greater  or  smaller  than  the  actual  distance,  the  de- 
fendant would  take  title  to  the  land  within  those  boundaries 
only.  Whether  the  deed  may  be  reformed,  so  as  to  speak 
differently,  we  cannot  say.  The  defendant  here  insisted  that 
he  bought  a  part  of  the  burnt  hotel  lot,  and  that  its  eastward 
boundary  ran  into  the  right-of-way,  and  nearer  the  bed  of 
tlie  road,  than  his  house  extends.  Nothing  is  said  about  such 
a  lot  or  boundary  in  his  deed,  and  if  his  deed  be  wrDng,  it 
can  be  corrected,  if,  by  mistake  or  fraud,  it  does  not  speak  the 
true  intention  of  the  parties.  From  the  plat,  it  appears  that 
this  lot,  as  laid  off,  is  on  a  straight  line  with  other  lots  on  the 
same  side  of  the  road  track,  and  this  case,  perhaps,  might  be 
illustrated  by  the  extent  to  which  the  company  sold  to  others 
on  the  same  side.  The  frontage  seems  nearer  the  track  on 
this  side  of  the  road,  all  the  way,  than  on  the  other  side,  by 
the  plat  annexed  to  the  deed,  and  referi*ed  to  therein. 

All  these  things,  if  proved,  might  possibly  remove  the 
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prima  fade  force  of  this  deed,  or  it  might  be  reformed,  if 
it  does  not  now  Bpeak  the  true  intent  of  the  parties,  on  proper 
pleadings  made. 

2.  It  was  proved  by  the  clerk  who  recorded  this  deed, 
that  500  feet  was  not  on  the  plat  when  it  was  recorded. 
The  record  itself  was  not  produced.  It  was  higher  evidence 
of  what  it  contained,  and  the  clerk  should  not  have  been 
permitted  to  testify  about  it,  unless  it  was  produced.  But 
it  will  be  seen,  from  the  view  expressed  by  us  of  what  the 
deed  covered,  that  it  does  not  matter  much  about  the  500 
feet.  However,  it  was  in  proof  that  from  the  street  oppo. 
site  the  right-of-way  to  the  front  of  defendant's  house,  it 
was  just  500  feet,  and  27i  feet  from  the  front  of  the  house 
to  the  center  of  the  track ;  and  it  may  be  important  to  show 
the  good  faith  of  defendant  in  building  where  he  did,  if  the 
-500  feet  was  there  at  the  time  the  deed  was  executed  by  the 
company  ;  and,  therefore,  it  may  be  as  well  to  rule  that  the 
clerk  cannot  testify  to  what  is  on  record — ^the  record  must 
speak — ^but  that  he  may  testify  after  the  record  is  before  him, 
and  in  evidence,  that  he  put  it  all  on  the  record  book,  if  he 
can  so  swear. 

S.  But  the  defendant  says,  further,  by  his  evidence  in  this 
case,  tliat  he  built  his  house  pursuant  to  his  covenant,  within 
27i  feet  of  the  track,  and  the  authorities  of  the  road,  partic- 
ularly the  president,  John  P.  King,  knew  all  about  it,  and 
did  not  object — none  of  them — ^to  his  building  where  he 
did,  and,  therefore,  the  company  is  estopped  from  denying 
his  title.  We  hardly  think  that  the  doctrine  extends  so  far 
as  to  estop  tlie  company  from  recovering  the  land ;  but  it 
certainly  does  estop  tlie  company  from  recovering  defend- 
ant's house,  if  he  acted  in  good  faith  in  building  where  he 
did ;  and  it  is  certainly  difficult  to  see  how  he  could  have 
well  acted  in  bad  faith.  It  does  look  like  he  thought  he 
bought  up  to  the  front  of  his  house,  or  he  would  not  have 
built  there,  in  the  very  face  and  teeth  of  the  agents  of  the 
road,  and  at  a  public  place  on  its  very  line,  and  so  near  the 
track.    It  does  look,  too,  like  acquiescence  in  the  company. 
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that  neither  the  president,  nor  any  other  agent,  interposed  a 
word  of  objection.  See  3  Washburn  on  Real  Prop.,  76, 
77;  Herman  on  Estoppel,  413,  423,  509;  44  Barb.,  228; 
Bigelow  on  Es.,  437,  467 ;  16  Pa.,  364. 

4.  Whilst,  therefore,  nnder  strict  law,  and  nnder  the  rules 
of  strict  pleading,  the  verdict  may  have  been  right,  yet  it 
seems  to  ns  that  the  case  is  so  full  of  equity,  in  respect  to 
the  house,  at  least,  that  this  man  built  in  accordance  with 
his  covenant  in  his  deed,  that  if  the  plaintiff  should  recover 
tlie  land  from  him,  it  ought  to  pay  for  his  house,  or  that 
part  which  may  be  on  the  land  recovered,  or  he  ought  to  be 
allowed  to  move  it  off  at  the  expense  of  the  company.  And, 
therefore,  as  the  pleadings  are  amendable,  and  may  be  so 
amended  as  to  do  complete  justice  to  all  parties,  and  possi- 
bly the  deed  may  be  reformed  and  give  defendant  the  lot 
he  thought  he  bought—if,  indeed,  the  jury  should  think  he 
so  thought,  and  that  such  was  the  true  contract  Wright  made 
with  the  railroad  company ;  and  if  not  so,  at  least  that  he  be 
permitted  to  move  his  house,  at  the  expense  of  the  company, 
off  tlie  land  the  company  may  recover,  or  that  the  company 
pay  him  the  value  thereof,  on  its  being  shown  that  he  acted 
in  good  faith,  and  the  company  did  not,  in  connection  with 
the  covenant  to  built  and  the  carrying  it  out. 

We  will  not,  therefore,  control  the  discretion  of  the  judge 
in  granting  the  new  trial,  but  affirm  his  judgment — espe- 
cially as  there  was  error  in  admitting  the  testimony  of  the 
clerk  upon  a  point  which  might  be,  and  probably  will  be 
very  material  to  the  issues. 

Judgment  affirmed. 


Elizabeth  Kej^non,  plaintiff  in  error,  vs.  John  F.  Pettt 

defendant  in  error. 

1.  Pendency  of  former  action  is  defense  appropriate  to  plea,  and  not  to 
motion ;  motion  to  dismiss  on  ground  of,  properly  overruled. 

2.  If  motion  were  proper,  it  should  have  been  made  at  first  term. 
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Practice  in  the  Superior  Court.     Pleadings  before  Judge 
Underwood.  Haralson  Superior  Court.  March  Term,  1877. 

Reported  in  the  decision. 

E.  N.  Broyles  ;  W.  Brock  ;  J.  F.  Thompson,  for  plaintiff 
in  error. 

W.  W.  &  G.  W.  Merrell  ;  W.  J.  Read,  by  Z.  D.  Har- 
rison, for  defendant. 

Warner,  Chief  Justice. 

This  was  a  proceeding  by  the  plaintiff  against  the  defend- 
ant, as  a  tenant  holding  over,  under  the  provisions  of  the 
§4077th  of  the  Code.  The  defendant  filed  a  counter  affida- 
vit, in  which  he  alleged  that  the  time  for  which  he  rented 
the  premises  had  not  expired,  and  that  he  did  not  hold  the 
same  under  the  plaintiff  by  rent  or  lease.  When  the  case 
came  on  for  trial,  before  the  introduction  of  any  testimony, 
the  defendant  made  a  motion  to  dismiss  the  plaintiff's  case, 
which  motion  was  granted,  on  the  ground  that  at  the  time 
of  the  issuing  of  the  plaintiff's  warrant,  on  the  10th  of 
March,  1874,  there  was  another  warrant  pending  in  said 
court  between  the  same  parties  for  the  same  cause  of  action, 
dated  24th  of  June,  1871;  whereupon  the  plaintiff  ex- 
cepted. 

1.  Assuming  that  there  was  another  warrant  pending  in 
said  court  between  the  same  parties,  for  the  same  cause  of 
action  (and  as  to  that  fact,  we  express  no  opinion),  it  was 
error  to  dismiss  the  plaintiff's  case  on  the  defendant's  mo- 
tion, without  any  plea  to  that  effect  having  been  filed,  as  re- 
quired by  the  3476th  and  3456th  sections  of  the  Code.  See 
KiUen  vs.  Com/pton  et  al,,  57  Ga.  Rep,^  63. 

2.  The  motion  to  dismiss  the  plaintiff's  case  was  not  made 
at  the  first  term  of  the  court  to  whicli  the  warrant,  by  law, 
w^as  made  returnable,  even  if  that  had  been  the  proper  rem- 
edy; but  the  motion  was  made  at  a  subsequent  term,  to 
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wit,  the  trial  term  of  the  case,  in  March,  1 877,  whereas  the 
warrant  was  sued  out  by  tlie  plaintiff,  and  the  counter  aflS- 
davit  made  by  the  defendant,  in  March,  1874. 
Let  the  judgment  of  the  court  below  be  reversed. 


John  Rctherford,  plaintiff  in  error,  vs.  Elizabeth  Chap- 
man, defendant  in  error. 

When  a  husband,  whether  solvent  or  insolvent  at  the  time,  purchases 
property  for  his  wife  and  children,  taking  title  to  himself  as  their  trus- 
tee, paying  nothing,  but  giving  his  note  for  the  price,  and  afterwards 
dies  insolvent,  leaving  the  note  wholly  unpaid,  and  where  his  widow, 
after  his  death,  discharges  the  not<3  with  her  own  means,  the  husband's 
creditors  have  not  been  injured  or  defrauded,  and  cannot  subject  the 
properly,  though  their  claims  were  in  existence  when  the  trust  was  cre- 
ated. 

Trusts.  Levy  and  sale.  Husband  and  wife.  Before 
Judge  Hill.  Bibb  Superior  Court.  October  Adjourned 
Term,  1876. 

This  was  ejectment  by  Rutherford  against  Chapman. 
The  plaintiff  claimed  under  a  sheriff's  sale,  made  by  au- 
thority of  an  execution  against  defendant's  husband.  De- 
fendant set  up  an  equitable  title,  arising  under  the  tlie  trust 
created  by  her  husband,  coupled  with  her  payment  of  the 
purchase  money.  The  remaining  facts  are  fully  stated  in 
the  opinion. 

R.  F.  Lyon  ;  J.  Rutherford,  for  plaintiff  in  error. 
Washington  Poe  ;  Samuel  Hall,  by  brief,  for  defendant. 
Bleckley,  Judge, 

A  ware-house  in  the  city  of  Macon  was  priced  at  $40,000 
in  Confederate  money.     The    owner's  son-in-law  found  a 
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purchaser  for  one-half,  and,  as  trustee  for  his  wife  and  chil- 
dren, took  a  conveyance  for  the  otlier  half.  The  considera- 
tion expressed  in  tliis  conveyance  was  ten  thousand  dollars, 
but  it  was  understood,  at  the  time,  that  the  vendor  intended 
an  equal  amount  in  the  property,  that  is,  an  amount  repre- 
senting one-fourth,  as  a  gift  from  him  to  his  daughter  and 
her  children,  the  beneficiaries  of  the  trust.  The  son-in-law 
paid  nothing,  but  gave  liis  note  for  the  ten  thousand  dollars. 
The  transaction  took  place  in  May,  1863,  and  both  the  note 
and  the  trust  deed  bore  date  accordingly.  After  the  war, 
the  note  was  scaled  down  to  two  thousand  dollars,  and  a 
new  note  was  given  for  that  sum.     The  son-in-law  died  in 

1870,  insolvent,  leaving  the  note  wholly  unpaid.  His  wid- 
ow, after  his  death,  compromised  with  it  the  holder,  by  pay- 
ing some  money,  and  substituting  her  own  notes.  Her 
husband,  during  his  life,  never  claimed  the  property  other- 
wise than  as  tnistee ;  and  from  the  time  of  his  death,  she 
claimed,  for  herself  and  children,  under  the  trust  deed.     In 

1871,  an  undivided  fourth  of  the  ware-house  premises  was 
levied  upon  by  the  sheriff,  and  sold  as  her  husband's  prop- 
erty. The  debt  which  thus  came  against. it  was  an  individ- 
ual debt  of  her  husband,  which  existed  at  the  date  of  the 
trust  deed  in  1863,  and  which  was  sued  to  judgment  in 
1867.  It  was  but  one  of  numerous  debts  that  he  owed 
when  the  trust  deed  was  made,  and  which  he  proved  una- 
ble to  pay ;  though  at  that  time  he  had  a  plantation  in  Ala- 
bama, worth  fifteen  or  twenty  thousand  dollars,  with  eighty 
or  one  hundred  negroes  upon  it,  worth  from  four  to  five 
hundred  dollars  each,  besides  horses,  mules,  cattle,  etc., 
worth  from  three  to  four  thousand  dollars.  He  seems  to 
have  had  little,  if  any,  property  in  Georgia.  Judgments 
rendered  against  him  in  this  state,  in  1862,  were  returned 
ntUla  bona  in  1869;  another  was  so  returned  in  1871 ;  one 
rendered  in  1866  was  so  returned  in  1868;  and  one  ren- 
dered in  1867  was  so  returned  in  1871. 

Under  these  facts,  tlie  real  question  in  the  court  below 
was,  whether,  in  an  action  of  ejectment  brought  by  the 
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purchaser  at  sheriffs  sale  against  the  widow,  for  the  undi- 
vided fourth  sold  under  execution  as  her  husband's  prop- 
erty, the  plaintiff  could  recover,  she  standing  for  her  de- 
fense upon  the  trust  de^,  supported  by  the  fact  that  she, 
and  not  her  husband,  discharged  the  note  given  by  him  for 
the  purchase  money.  As  he  never  paid  anything  on  the 
purchase,  but  died  insolvent,  there  was  no  injustice  done  to 
his  creditors  by  the  trust  deed.  Taking  all  the  facts  to- 
gether, the  deed,  as  to  them,  was  not  fraudulent.  It  w^as 
intended  to  pass,  and  did  pass,  the  legal  title ;  and  as  the 
burden  of  making  payment  has  been  assumed  by  one  of 
the  beneficiaries  of  the  trust,  there  is  nothing  incompatible 
with  the  purest  virtue  and  morality  in  allowing  her  to  as- 
sert that  title  against  the  world.  As  the  event  proved,  the 
husband's  means  were  not  diminished  in  any  degree  what- 
ever by  the  liability  which  he  assumed.  Nothing  was 
thereby  withdrawn  or  diverted  from  his  creditors.  They 
have  not  been  injured.  Their  naked  equity  is,  therefore,  in- 
ferior to  that  of  the  wife ;  and  thus  the  equitable  and  the 
legal  title  are  united  in  her  favor.  We  need  not  approve 
or  disapprove  the  minor  matters  embraced  in  the  motion 
for  new  trial.  On  a  broad  principle  underlying  t!ie  whole 
case,  the  verdict  was  right,  and  the  motion  for  new  trial  was 
properly  overruled. 

Cited  for  plaintiff,  53  Ga.,  339 ;  56  /J.,  615,  369 ;  13  /*., 
416;  21  lb.,  242;  1  Am.  L.  Cases,  41,  52;  2  Kelly,  304; 
3  /&.,  452;  20  Oa.,  452;  15  lb.,  340,  261 ;  Swift's  Dig., 
284,  285;  15  Mass.,  211;  16  Johns.,  197;  31  (?«.,  317;  1 
McMullen,  373  ;  30  Ga.,  490 ;  Code,  §1945.  For  defend- 
ant, Bump  F.  C.  74,  262,  279,  362 ;  4  Wend.,  300 ;  8 
Cowen,  406;  Shep.  Touch.,  67;  Code,  §§1952,  2662;  58 
Ga.,  155. 

Judgment  affirmed. 
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B.  B.  Odom,  plaintiff  in  error,  vs.  William  C.  Gill,  defend- 
ant in  error. 

1.  If  among  the  panel  of  twenty -four  jurors,  a  number  be  related  to  one 
of  the  parties,  who  are  strickten  for  cause,  their  places  need  not  be 
supplied  by  tales  jurors,  so  as  to  have  a  full  panel  of  twenty -four  from 
which  to  strike,  unless  the  number  qualified  be  reduced  below  twelve. 

2.  Where  the  plaintiff's  attorney,  after  the  collection  of  the  money  due 
on  the  fi.  fa.  by  the  deputy  sheriff  and  its  payment  to  him,  loaned 
a  part  thereof  to  the  deputy  sheriff,  the  principal  sheriff  is  not  liable 
therefor. 

8.  Testimony  of  the  deputy  sheriff  that  the  money  was  paid  over  by  him 
to  the  attorney,  and  by  the  attorney  loaned  to  the  deputy  sheriff,  is 
inadmissible  after  the  death  of  the  attorney. 

Jurors.  Practice  in  the  Superior  Court.  Sheriffs.  Wit- 
ness. Before  Judge  Clajjk.  Lee  Superior  Court.  March 
Term,  1877. 

This  was  an  appeal  from  the  county  court  to  the  superior 
court.  Uill,  former  sheriff,  moved  to  set  aside  an  attach- 
ment issued  against  him  by  the  clerk  of  the  county  court. 
The  facts  alleged  were,  in  brief,  as  follows : 

In  1859,  Warren  &  Floyd,  attorneye  at  law,  placed  in  the 
hands  of  Sullivan,  the  deputy  sheriff,  a  Ji.  fa.  in  favor  of 
Odom  against  Folds  et  al,  Sullivan  collected  the  money 
and  paid  it  to  Floyd.  He  stated,  however,  to  the  latter  that 
there  was  an  attachment  against  him,  and  that  he  would  like 
to  borrow  about  $300.00  of  the  money  till  the  next  term  of 
court,  in  order  to  settle  said  attachment.  Floyd  loaned  liim 
the  money.  On  his  failure  to  repay  it  at  the  next  term,  a 
rule  was  brought  against  him ;  it  was  made  absolute,  and 
attachment  issued.  Movant  heard  no  more  of  the  matter 
until  1861,  and  supposed  it  had  been  settled.  In  February, 
1861,  long  after  movant  had  gone  out  of  office,  the  attorneys 
ruled  movant  before  the  inferior  court  for  the  default  of  his 
deputy.  Sullivan  was  out  of  office  and  inaccessible  before 
the  return  of  the  nile.  Movant  had  heard  the  facts  stated 
above,  but  so  much  from  rumor,  and  in  such  a  general  way, 
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that  he  was  tinable  to  plead  them  under  oath.  He  aiikod  tlie 
court  for  time  to  confer  witli  Sullivan,  which  was  refused  ; 
and  an  order  was  granted  reqairing  that  he  pay  the  fiill 
amoant  due  on  the  fi.  fa.  within  sixty  days,  or,  in  default 
thereof,  that  attachment  should  issue  against  him.  Nothing 
more  was  done  in  the  case  tintil  recently,  when,  on  applica- 
tion of  Warren,  the  clerk  of  the  county  court  issued  an  at- 
tachment agftinst  movant. 

The  grounds  of  illegality  alleged  were  Buhstantially  ae 
follows : 

(1.)  Because  the  order  of  the  inferior  court  was  not  founded 
on  a  rule  made  absolute  fixing  movant's  liability,  and  was 
illegal. 

(2.)  Because  he  was  not  Hableforthe  failure  of  his  deputy 
to  repay  borrowed  money,  especially  where  he  did  not  know 
the  facts;  and  he  was  guilty  of  no  contempt  of  court. 

(3.)  Because  the  clerk  of  the  county  court  was  not  author- 
ized by  said  order  of  the  inferior  court,  nor  by  any  law,  to 
issne  such  an  attachment. 

On  the  trial,  the  evidence  for  movant  corre8|ionded  witli 
the  allegations  of  the  motion,  and  also  showed  that  Sullivan 
exhibited  great  indisposition  to  give  movant  the  particulars, 
and  the  latter  never  knew  fully  what  the  evidence  of  the 
former  would  be  until  after  the  death  of  Floyd. 

The  evidence  for  respondent  differed  from  that  for  movant 
in  the  following  points :     The  money  was  not  pai<l  by  Sul- 
livan to  Floyd,  and  then  some  §300.00  returned  to  him  as  a 
loan ;  but  Sullivan  collected  the  amount  of  the  fi.  fa.,  used 
a  part  of  it  withoat  permission,  and  paid  over  the  balance. 
'  i,  as  did  also  movant.     The 
1867,  recognizing  his  Habil- 
itating that  he  then  had  no 
me,  ae  otherwise  he  would 


amount  of  the  fi.  fa.  had 
loaned  by  him  to  Sullivan. 
set  aside.    The  respondent. 
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Odom,  moved  for  a  new  trial,  on  the  following  among  other 
grounds : 

(1.)  Because,  when  two  of  the  jury  related  to  movant  had 
been  stricken  for  cause,  the  court  refused  to  have  their  places 
supplied  and  complete  the  full  jury  of  twenty-four  men,  but 
compelled  respondent  to  strike  from  the  remaining  twenty- 
two. 

(2.)  Because  the  verdict  was  contrary  to  law  and  the  evi- 
dence. 

(3.)  Because,  Sullivan  having  died,  the  court  admitted  evi- 
dence that,  on  a  former  trial  of  this  case,  he  had  sworn  to 
the  payment  of  the  money  to  Floyd  and  the  loan  made  by 
the  latter  to  him.  This  was  objected  to  on  the  ground  that 
Floyd  was  dead  when  Sullivan  so  testified. 

The  motion  was  overruled,  and  Odom  excepted. 

K.  J.  Wabrkn  ;  L.  P.  D.  \»V^arben,  by  brief,  for  plaintiff 
in  error. 

W.  A.  Hawkins  ;  Fred.  II.  West,  for  defendant. 

Jackson,  Judge. 

A  rule  absolute  was  obtained  against  Gill,  the  sheriff  of 
Lee,  for  the  default  of  his  deputy,  in  not  paying  over  money 
collected  by  the  deputy.  Some  five  or  six  years  afterwards, 
a  motion  was  made  to  vacate,  or  set  aside,  the  rule.  It  was 
vacated  after  verdict,  and  Odom  moved  for  a  new  trial,  on 
grounds  set  out  in  the  motion,  which  was  overruled,  and 
Odom  brings  the  case  here  on  the  refusal  of  the  court  to  set 
aside  the  verdict  and  grant  the  new  trial. 

1.  The  first  ground  is  that  the  court  erred  in  refusing  to 
fill  up  the  panel  of  petit  jurors  to  twenty-four — ^two  of  them 
being  related  to  the  sheriff — ^but  had  the  two  stricken  for 
cause,  and  then  the  jury  made  from  the  remaining  jurors. 
We  think  that  the  court  acted  in  accordance  with  the  old 
practice  in  striking  a  special  jury  from  the  grand  jury.  No 
harm  seems  to  have  been  done ;  no  effort  was  mitde  to  pnrge 
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the  remaining  jurors,  and  there  is  no  pretence  tliat  any  were 
not  impartial.  The  jurors  who  tried  the  case  were  '*  omni 
exceptione  majoreB^'*  so  far  as  the  record  shows  us  any  thing 
about  them,  or  either  of  them. 

2.  There  can  be  no  doubt,  we  think,  that  if  tlie  deputy 
sheriff  paid  over  the  money  to  the  plaintiff^s  attorney,  and 
the  attorney  loaned  some  of  it  to  him,  that  the  liigh  sheriff, 
or  principal  sheriff,  would  be  relieved.  The  act  of  the  at- 
torney is  the  act  of  the  plaintiff.  The  sheriff  is  bound  to 
obey  him,  and  when  he  got  the  money,  tlie  deputy  sheriff 
had  done  his  duty  as  an  officer  in  paying  it  to  him.  What- 
ever blame  may  attach  to  the  deputy  for  borrowing  from  the 
attorney  money  which  belonged  to  his  client,  was  a  matter 
between  the  two.  The  attorney  clearly  actdd  badly ;  the 
deputy  certainly  acted  not  very  circumspectly;  but  the 
sheriff-in-chief  was  not  at  all  to  blame.  The  transaction  be- 
tween the  deputy  and  the  attorney,  after  the  money  was  paid 
to  the  attorney,  was  a  dealing  between  tlie  two  as  men — not 
as  officers.  The  attorney  assumed  the  debt  to  his  client,  and 
the  deputy  owed  it  to  the  attorney. 

It  would  certainly  be  very  unjust,  however  we  may  view 
the  deputy  sheriff's  conduct  in  borrowing  the  money,  to  make 
the  sheriff  responsible.  If  the  deputy  had  stolen  the  money, 
after  he  paid  it  over,  would  the  sheriff  have  been  responsi- 
ble ?  Hardly,  we  think  ;  no  more  would  he  be,  if  he  bor- 
rowed it ;  indeed,  much  less  would  he  be,  inasmuch  as  to 
borrow,  though  one  knows  it  is  not  the  lender's  money,  is 
not  so  bad  as  to  steal. 

3.  But  after  the  death  of  Floyd,  the  attorney,  was  it  com- 
petent for  Sullivan  to  testify  that  he  paid  Floyd  the  money 
and  borrowed  it  back  ?  Odom  is  held  bound  by  the  contract 
that  Floyd,  as  his  agent,  made  with  Sullivan,  the  deputy  of 
Gill,  the  high  sheriff.  The  effort  is  a  naked  one  to  discharge 
the  sheriff  from  his  liability  on  account  of  the  deputy's  de- 
fault, by  the  deputy's  testimony  that  he  paid  the  money  col- 
lected to  a  dead  man,  whose  mouth  is  closed  forever.  Prin- 
ciple is  against  allowing  such  one-fiided  evidence,  and  the 
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spirit  of  the  evidence  act  is  to  the  same  effect.  Suppose 
Odom  was  charged  with  having  made  the  contract,  and 
loaned  the  money,  and  he  were  dead,  could  Sullivan,  the 
other  party  to  the  contract,  which  is  set  up  to  relieve  Gill, 
be  allowed  to  testify  about  it  i  We  think  not ;  and  if  Odom's 
contract  was  made  by  an  agent,  or  attorney,  for  him,  and 
that  agent  were  dead,  could  the  other  party  to  it  be  a  witness  ? 
We  tliink  that  the  same  reason  and  spirit  of  the  rule  would 
exclude  the  witness  in  the  one  case  as  in  the  other.  See  55 
Ga.j  lvS7;  54  Ga.^  115,  174,  and  others.  Besides,  if  the 
deputy,  by  liis  oath,  relieves  his  principal,  does  he  not  relieve 
himself  'i  How  much  this  evidence  may  have  influenced  the 
jury,  we  cannot  tell.  There  was  other  evidence  of  the 
fact  of  this  payment  and  loan,  to  the  admissibility  of 
which  we  see  no  objection ;  but  other  facts  proven  were 
in  conflict  therewith,  and  possibly  wliat  Sullivan  swore,  as 
testified  to  by  Gill  and  another,  on  the  trial  in  the  county 
court,  may  have  turned  the  scales.  At  all  events,  we  think 
the  admission  of  this  evidence  of  what  Sullivan  swore,  error 
enough  to  demand  a  new  trial. 

4.  The  facts  in  this  record  would  seem  to  make  this  case 
re^s  adjadicata^  but  for  the  ruling  of  this  court  in  2d  Kelly, 
224,  and  4th  Kelly,  200 ;  also,  in  15  Ga,,  182.  It  seems  from 
these  cases,  that  the  court  may  set  aside  a  rule  absolute,  when- 
ever it  has  not  been  fully  heard  on  the  merits ;  and  the  whole 
facts  here  were  not  before  the  court  when  the  rule  was  made 
absolute  against  Gill.  Indeed,  a  former  recovery  has  been 
pronounced  by  this  court  good  in  any  case  only  when  the 
i-eal  merits  were  passed  upon  in  the  former  case.     6  Ga.y  495. 

The  case  is  a  very  singular  one.  Sullivan's  reluctance  to 
tell  Gill  about  it ;  his  silence  until  Floyd's  death ;  and  his 
general  conduct  touching  this  matter,  as  the  record  shows  it, 
is  curious. 

The  best  we  can  do  with  the  case  is  to  send  it  back,  and 
let  it  be  tried  on  its  merits,  leaving  out  what  Sullivan  swore 
about  it,  as  Floyd,  the  other  party  to  the  contract  attempted 
to  be  set  up  to  excuse  the  sheriff,  is  dead.    If  one  cannot  be 
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heard  in  behalf  of  himself  and  his  client  on  this  contract, 
which  is  the  issue  in  this  case,  the  other  party  to  it  ought 
not  to  be  heard  to  excuse  liis  principal,  the  high  sheriff,  by 
proving  that  he  paid  the  money  to,  and  borrowed  it  of,  the 
dead  attorney. 

For  cases  ruling  on  competency  of  witnesses  where  party 
is  dead,  see  36  Oa.,  520,  565,  568;  37  lb.,  118,  586,  623, 
650 ;  38  Ik,  106 ;  39  /*.,  187,  479  ;  40  /J.,  150,  193,  490, 
671 ;  41  lb,,  123.;  42  /&.,  120;  44  lb.,  46,  51,  73;  45  lb., 
25,  147,  410,  468,  511 ;  46  lb.,  414;  47  lb.,  273,  328,  359, 
650 ;  48  lb.,  142,  580  ;  49  lb.,  120,  479 ;  50  lb.,  204,  395, 
474;  51  lb.,  47,  600,  624;  52  lb.,  315,  385,  640,  648 ;  53 
-/&.,  9,  84;  54  lb.,  115,119,  174,  222,  231,  451,  498,  623, 
6J0  ;  55  lb.,  98,  124,  187  ;  56  lb.,  47,  410,  474,  688. 

Judgment  reversed. 


The  Central  Bailroad  and  Banking  Company  of  Geor- 
gia, plaintiff  in  error,  vs.  John  J.  Craig,  defendant  in 
error. 

L  A  person  not  a  party  to  a  suit,  cannot  move  for  a  new  trial  therein, 
nor  except  to  the  judgment  overruling  the  same. 

2.  Where  the  bill  of  exceptions  was  filed  by  one  who  was  not  a  party 
to  the  suit,  and  there  is  nothing  in  the  record  to  show  that  the  real 
party  at  interest  is  dissatisfied  with  the  rulings  of  the  court  made 
upon  the  trial,  the  bill  of  exceptions  cannot  be  amended  in  this 
court  so  as  to  make  such  party  the  plaintiff  in  error. 

Practice  in  the  Supreme  Court.    Amendment.    August 
Term,  1877. 

Reported  in  the  decision. 

Lyon  &  Nisbet,  for  plantiff  in  error. 

Bacon  &  Rutherford,  for  defendant. 
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Warner,  Chief  Justice. 

When  this  case  was  called  on  the  docket  for  a  hearing, 
the  defendant  in  error  made  a  motion  to  dismiss  it,  on  the 
ground  that  the  suit  was  commenced  in  the  court  below  by  the 
plaintiff  therein  against  the  Southwestern  Railroad  Company, 
and  that  the  verdict  was  rendered  against  said  company,  of 
which  it  did  not  complain,  but  that  the  Central  Railroad 
and  Banking  Company  of  Georgia,  though  not  a  party  to 
said  suit,  had  made  a  motion  for  a  new  trial  in  said  case, 
which  the  court  overruled,  and  the  defendant,  to-wit,  the 
Central  Railroad  and  Banking  Company  of  Georgia,  ex- 
cepted thereto,  it  having  no  right  to  except  or  complain  of 
a  verdict  and  judgment  which  had  .been  rendered  against 
the  Southwestern  Railroad  Company,  and  of  which  the  lat- 
ter company  did  not  complain. 

1.  It  appears,  from  an  inspection  of  the  record,  that  the  suit 
of  the  plaintiff  was  against  the  Southwestern  Railroad  Com- 
pany, and  that  process  therein  was  served  upon  its  president. 
The  motion  for  a  new  trial  is  thus  stated  in  the  record : 
"John  J.  Craig  vs.  The  Central  Railroad  and  Banking  Com- 
pany of  Georgia.  Case,  and  verdict  for  plaintiff,  in  Bibb 
superior  court.  October  term,  1877.  And  now  comes  the 
defendant,  and  moves  the  court  to  set  aside  the  verdict  in 
the  above  case  and  to  grant  a  new  trial,  on  the  following 
grounds,"  etc.  The  4251st  section  of  the  Code  declares, 
that  "  either  party  in  any  civil  cause  in  the  superior  courts 
of  this  state,  may  except  to  any  sentence,  judgment,  or  de- 
cision, or  decree  of  such  court.  Such  bill  of  exceptions 
shall  specify  plainly  the  decision  complained  of,  and  the  al- 
leged error,  and  shall  be  signed  by  the  party^  or  his  attor- 
ney, or  solicitor."  The  Southwestern  Railroad  Company 
was  the  party  to  the  cause  in  which  the  verdict  and  judg- 
ment was  rendered  in  favor  of  the  plaintiff,  and  it  had  the 
right,  under  the  statute,  to  have  excepted  to  the  same,  but 
did  not  do  so.  The  Central  Railroad  and  Banking  Company 
of  Georgia,  not  being  a  party  to  the  cause  in  which  the 
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plaintiff  obtained  his  yerdict,  had  no  legal  right  to  intervene 
and  make  a  motion  to  the  court  to  have  that  verdict  set 
aside  and  a  new  trial  granted,  80  far  as  is  disclosed  by  the 
record,  the  more  especially  as  the  party  defendant  in  the 
cause  in  which  the  verdict  was  rendered,  does  not  complain 
of  it. 

2.  There  being  nothing  in  the  record  going  to  show  that 
the  Southwestern  Bailroad  Company,  the  party  defendant  in 
the  cause,  was  dissatisfied  with  the  verdict  rendered  against 
it,  or  that  it  desired  to  have  the  same  set  aside,  there  is, 
therefore,  nothing  in  the  record  by  .which  the  bill  of  excep- 
tions can  be  amended,  so  as  to  substitute  that  company  for 
the  Central  ^Railroad  and  Banking  Company,  the  party  com- 
plaining in  the  bill  of  exceptions. 

Let  the  writ  of  error  be  dismissed. 


BoBEBT  S.  LuNiEB,  plaintiff  in  error,  V8.j  The  Mayor  and 
Council  of  the  City  Macon,  defendant  in  error. 

1.  "  Professions"  in  a  power  to  lay  taxes,  is  to  be  understood  as  in 
eluding  lawyers,  unless  the  contrary  plainly  appears. 

2.  Authority  to  tax  all  persons  exercising  any  profession,  may  be  exe- 
cuted by  taxing  each  member  of  a  law  firm,  separately.  The  mem- 
ber cannot  require  that  the  firm  shall  be  taxed  and  not  himself, 
thoagh  he  does  not  practice  otherwise  than  as  a  partner. 

Injunction.  Tax.  Attorneys  at  law.  Partneship.  Be- 
fore Judge  GrsicB.  Bibb  county.  At  Chambers.  Octo- 
ber 9, 1877.    . 

Beported  in  the  opinion. 

Lanieb  &  Andebson,  Hill  &  Haerts,  for  plaintifE  in 
error. 

B.  W.  Jehison,  for  defendant. 

12 
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Bleckley,  Judge. 

Injunction  was  applied  for  by  an  attorney  at  law,  exer- 
cisiug  his  profession  witliin  the  city  of  Macon,  to  restrain 
the  collection  of  a  municipal  tax,  levied  by  the  city  ordi- 
nance upon  his  avocation  or  business.  The  injunction  was 
refused. 

The  charter  authority,  under  which  the  tax  was  imposed, 
is  found  in  the  acts  of  1871-2,  p.  120,  and  reads  thus: 
"  They  shall  have  power  to  levy  and  collect  a  tax  upon  fac- 
tors, brokers  and  venders  of  lottery  tickets,  upon  agents  or 
managers  of  gift  enterprises,  and  upon  all  other  persons  ex- 
ercising within  the  city  any  profession,  trade  or  calling  of 
any  nature,  whatever ;  provided  further,  that  the  tax  upon 
professions  shall  in  no  case  exceed  the  sum  of  ten  dollars 
upon  each  person  exercising  such  profession."  The  case 
turns  on  the  construction  of  this  authority,  and  upon  its  ap- 
plication to  the  complainant's  situation,  he  being  a  member 
of  a  law  firm  or  copartnership,  consisting  of  four  members, 
and  not  otherwise  engaged  in  the  practice  of  law. 

1.  First,  it  is  contended  that  the  rule,  ejtcdem  generis j  for- 
bids the  inclusion  of  lawyers,  in  the  construction  of  this 
power  to  tax — ^that  all  the  avocations  specifically  enumera- 
ted in  the  statute  are  different  in  nature  from  the  practice 
of  law.  That  rule  is  designed  to  aid  m  arriving  at  the  leg- 
islative intent,  and  not  to  furnish  a  pretext  for  ignoring  or 
evading  it.  As  the  word  profession  has  long  been  used  and 
understood  in  Georgia,  its  application  to  lawyers  and  physi- 
cians is  instantly  recognized  and  clearly  comprehended, 
To  suppose  it  used  with  any  reference  to  factors,  brokers. 

venders  of  lottery  tickets,  and  agents  or  managers  of  gift 
enterprises,  would  be  doing  unheard-of  violence.  We  are 
not  aware  that  these  classes  have  ever,  any  where  or  by  any 
body,  been  called  professional  persons,  or  considered  as  ex- 
ercising a  profession.  On  the  other  hand,  there  is  no  possi- 
ble room  for  doubt  that,  in  the  statute  before  us,  the  legis- 
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lative  purpose  was  to  use  the  word  in  its  ordinary  accepta- 
tion. 

2.  The  limit  in  the  charter  is  ten  dollars  "  upon  each  per- 
son exercising  such  profession."  That  limit  has  not  been 
exceeded.  We  do  not  perceive  that  it  is  any  departure  from 
the  power  conferred,  to  lay  the  tax  upon  each  member  of 
the  firm.  If  the  tax  were  upon  the  firm,  it  ought  to  be  four 
times  as  much,  as  the  firm  consists  of  four  members.  For 
the  nature  and  objects  of  a  law  partnership,  see  34  Ga.^  388. 
In  53  Ga.j  616,  the  ordinance  taxed  the  firm,  and  that  con- 
stitutes the  difference  between  that  case  and  the  present. 
The  injunction  was  properly  refused. 

Cited  for  complainant,  Cooley  on  Taxation,  209, 387,  389, 
note  1 ;  2  Dill,  on  M.  C,  §605,  et  seq  ;  49  Mo.,  559 ;  8  Ga., 
23 ;  53  /J.,  616 ;  Code,  §3210.  For  defendant,  36  Ga.,  460 ; 
53  IK,  616 ;  54  /J.,  645 ;  53  /J.,  410. 

Judgment  affirmed. 


Augustus  Johnson,  plaintiff  in  error,  ^0%,  The  State  of  Geor 

oiA,  defendant  in  error. 

1.  This  court  wUl  not  control  the  discretion  of  the  circuit  court  on  the 
question  of  the  continuance  of  a  case,  unless  such  discretion  has  been 
abused. 

2.  A  charge  to  the  grand  jury,  on  their  organization  the  second  week  of 
the  court  for  service  during  that  week,  in  which  they  are  exhorted 
to  bring  offenders  to  trial  and  punishment,  made  in  the  presence  of 
the  trayerse  jury  engaged  in  the  trial  of  a  case  for  murder,  is  not 
ground  for  the  grant  of  a  new  trial  in  such  case,  though  allusion  be 
made,  in  the  charge  to  the  grand  jury,  to  the  crime  of  murder,  and 
the  indisposition  of  the  people  to  arrest  armed  offenders,  and  though 
the  prisoner  on  trial  was,  and  had  been,  so  armed  at  and  before  his 
arrest — the  judge  stating,  in  said  grand  jury  charge,  that  he  had  no 
allusion  at  all  to  the  case  pending,  that  the  case  pending  must  be 
tried  on  its  own  merits,  when  his  attention  had  been  called  to  the 
possible  effect  of  the  grand  jury  charge  upon  the  traverse  jury — and 
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his  charge  to  the  traverse  jury  being  perfectly  fair  and  unexception- 
able, and  unexcepted  to. 

Criminal  Law.  Practice  in  the  Superior  Court.  Charge 
of  Court.  Before  Judge  Undekwood.  Floyd  Superior  Court. 
January  Adjourned  Term,  1877. 

Johnson  was  indicted  for  murder.  When  the  case  was 
called  for  trial,  defendant  moved  for  a  continuance,  on  the 
following  showing :  He  had  only  been  arrested  six  or  eight 
days  before ;  since  then,  his  counsel  had  been  engaged  almost 
constantly  in  the  court,  which  was  in  session,  and  therefore 
unable  to  give  his  case  due  attention.  He  expected  to  prove 
by  one  Vann,  that  he  was  unarmed  at  the  time  of  the  alleged 
shooting ;  a  subpoena  had  been  issued  for  Vann,  but  they 
had  as  yet  been  unable  to  serve  him ;  it  was  said  that  he  was 
then  absent  from  the  county.  That  he  expected  to  prove 
by  one  Arbor,  that  the  murder  was  committed  by  one  Jones ; 
this  witness  lived  near  the  line  of  Alabama,  or  perhaps  in 
that  state.  Defendant  hoped  to  have  these  witnesses  present 
by  the  next  term  of  court.  The  court  overruled  the  motion, 
but  granted  two  days  to  summon  witnesses  and  prepare  the 
case ;  he  tendered  such  compulsory  process  as  might  be  ne- 
cessary for  that  purpose.  When  the  case  was  again  called 
for  trial,  defendant  renewed  the  motion  for  continuance, 
adding  to  the  grounds  already  stated  the  statement  of  his 
counsel  that  they  had  just  learned  facts  which  led  them  to 
rely  on  insanity  as  their  chief  defense ;  that  they  had  writ- 
ten to  Bartow  county  for  the  record  in  a  case  in  which  the 
defendant  had  been  adjudged  a  lunatic  some  years  before, 
but  they  had  not  received  it ;  that  they  also  desired  time  to 
summon  as  witnesses  the  physicians  who  had  attended  him, 
they  living  in  Chattooga  county.  Defendant  made  an  aflR- 
davit  to  the  same  effect.  It  appeared  that  Yann  had  been 
brought  into  court.  The  court  again  overruled  the  motion, 
but  said  he  would  furnish  any  required  number  of  bailiffs  to 
go  after  witnesses  in  Chattooga  and  Bartow  counties ;  that, 
it  being  then  Friday,  and  the  trial  likely  to  last  several  days, 
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he  would  order  it  to  begin ;  and  if  the  evidence  on  Land  were 
exhausted  before  Saturday  night,  he  would  order  an  adjourn- 
ment until  Monday  uioniiiig,  whicli  would  give  time  to 
secure  the  presence  of  the  record  and  witnesses  desired.  At 
the  trial,  it  appears  that  all  the  witnesses  who  were  shown 
to  be  residents  of  the  state  were  present,  or  their  presence 
voluntarily  waived.  The  record  of  the  inquisition  of  lunacy 
was  also  present,  and  used  in  evidence.  The  judge  added 
these  facts  to  the  usual  certificate  to  the  bill  of  exceptions ; 
also  that  Vann  was  present,  but  not  introduced  by  defendant. 
The  other  facta  necessary  to  an  understanding  of  the  points 
decided,  will  be  found  in  the  opinion. 

Wright  &  FEATHKuaTON ;  Dabnet  &  Focche  ;  W.  T. 
WoFFOED,  for  plaintiff  in  error. 

C.  T.  Cl&hents,  solicitor  general,  for  the  state. 

Jacksom,  Judge. 

The  defendant  shot  a  colored  man  engaged  in  managing  a 
flat  across  the  Coosa  river,  without  scarcely  the  shadow  of 
provocation.  His  principal  plea  was  insanity.  After  an 
impartial  trial  he  was  found  guilty.  No  motion  was  made 
for  a  new  trial,  but  the  ruling  of  the  court  on  two  points 
was  excepted  to,  and  on  these  exceptions  the  case  is  brought 
before  ns. 

I.  A  motion  was  made  to  continue  the  case  on  the  grounds 
The  court  refused  to  continue  for 
se  over  for  two  days,  giving  counsel 
cers  of  court  to  bring  the  witnesses 
the  motion  to  continue  was  renewed 
lea  was  insanity,  and  proceedings  in 
'« lunatico  inqnirendo,  and  witnesses 
court.  The  court  again  refused  to 
8  full  powers  to  the  defendant  to 
rocare  the  proceedings  during  the 
lie  proceedings  in  the  lunacy  case 
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were  in  evidence  on  the  trial,  and  the  witnesses  brought  in 
— at  least  all  who  were  in  the  state.  The  homicide  had  been 
committed  a  year  or  so  prior  to  the  trial,  but  the  defendant 
was  arrested  and  confined  in  jail  only  a  few  days  before. 

While  the  court,  if  presiding  on  the  case  at  nisi  prius^ 
might  have  granted  the  continuance,  yet  that  is  peculiarly 
a  matter  for  the  presiding  judge ;  and  inasmuch  as  we  can- 
not say  that  the  discretion  was  abused  in  the  case  at  bar,  we 
decline,  in  accordance  with  the  uniform  ruling  of  this  court 
from  its  organization  to  the  present  time,  to  interfere. 

2.  The  only  other  exception  to  the  conduct  of  the  court 
is  that  in  the  charge  the  judge  gave  the  grand  jury  in  the 
presence  of  the  traverse  jury,  which  was  then  engaged  in 
the  trial  of  this  defendant,  he  animadverted  generally  and 
strongly  upon  the  fact  that  crime  was  rampant  in  the  coun- 
ty, and  that  •  people  were  averse  to  arrest  offenders  who 
committed  murder,  and  then  armed,  rode  over  the  county 
and  defied  the  law.  The  precise  circumstances  under  which 
the  charge  was  given  were  these:  The  case  had  con- 
tinued over  to  the  second  week  of  court,  when  a  new 
grand  jury  was  to  be  organized.  On  Monday,  the  pend- 
ing case  not  being  at  an  end  in  the  examination  of  the 
witnesses,  the  court  completed  that  branch  of  the  trial ;  and 
having  finished  the  examination  of  the  witnesses  on  the 
next  morning — Tuesday — before  the  argument  began,  the 
presiding  judge  organized  the  grand  jury  for  the  week  and 
proceeded  to  charge  that  body  on  their  duties — ^the  traverse 
jury  remaining  in  the  other  box.  In  the  course  of  the 
charge,  he  said,  among  other  things,  wherein  he  inveighed 
against  crime  in  general,  "that  the  sympathy  which  had  once 
existed  among  our  people,  had  in  some  degree  ceased  to  ex- 
ist ;  our  people  had  suffered  so  much  from  the  war  and  its 
results,  and  were  making  such  struggles  to  reinstate  them- 
selves, that  it  would  seem  they  did  not  much  care  what  was 
done  if  not  done  to  them  or  their  property ;  if  a  man 
was  to  commit  murder  on  Broad  street,  there  are  many  peo- 
ple who  would  not  go  a  quarter  of  a  mile  to  arrest  him ; 
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men  ride  about  the  county  armed,  with  shot  guns  and  pia- 
told,  setting  the  laws  at  defiance,  and  committing  crime  with 
impunity.  It  behooves  the  good  people  of  the  county  to 
set  their  face  against  the  crime,  to  enforce  the  laws  and  pat 
down  critne. ' 

The  Bolicitor  general  having  heard  some  remark  of  de- 
fendant's counsel,  that  the  charge  might  affect  improperly 
the  traveree  jury,  suggested  it  privately  to  the  court ;  when 
the  judge  said,  "  that  nothing  he  had  said  to  the  grand  jury 
was  intended  to  have  the  slightest  application  to  the  case 
on  trial— that  caae  would  be  decided  on  its  merits,  and  the 
evidence  and  the  law  applicable  to  it." 

Exception  is  taken,  that  notwithstanding  the  disclaimer  of 
tlie  judge,  the  charge  to  the  grand  jury  might  have  improp- 
erly affected  the  traverse  jury,  to  the  damage  of  the  defendant 
on  trial ;  and  it  seems  to  be  predicated  mainly  on  the  fact 
that  the  defendant  had  been  armed  with  a  shot  gun  and 
pistols,  and  had  defied  arrest,  and  evidence  to  that  effect  was 
before  the  traverse  jury. 

It  might  have  been  better  that  the  circuit  judge  had  di- 
rected the  traverse  jury  to  their  room  before  he  delivered 
this  charge  to  the  grand  jury ;  but  in  the  busy  and  shifting 
scenes  of  a  circuit  court,  engaged  in  the  discharge  of  many 
and  varying  duties,  it  is  not  easy  to  manage  every  thing 
with  that  nicety  and  harmony  which  courts  removed  from 
such  duties  might  desire.    The  judge  bad  postponed  the 
ot^nization  of  his  grand  jury  for  the  second  week,  all  of 
Monday — not  wishing,  it  appears,  to  break  in  upon  the 
trial  of  tJiis  important  case  until  the  evidence  was  closed. 
So  soon  as  this  was  accomplished,  on  Tuesday  forenoon,  he 
Dropppdpd  tx\  nrmtnizn  tbfl  grand  jury,  and  delivered  the 
till  the  whole  ease  was  closed — 
1 — it  is  probable  that  important 
iry,  would  have  been  neglected, 
with  the  work  of  the  court,  and 
at  all  in  his  conduct  it  was  the 
averse  jury.     The  charge  to  the 
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grand  jury  was  proper.  It  was  right  to  exhort  them  to 
put  down  crime.  That  is  their  business  as  the  grand  in- 
quest of  the  county,  and  the  only  criticism  that  can  be 
made  upon  the  whole  affair  is  that  the  judge  spoke  in  pres- 
ence of  the  traverse  jury,  and  painted  a  class  of  oflfenders, 
to  which  this  defendant  seemed  to  belong. 

But  all  this  was  done  in  general  terms,  and  what  was  par^ 
ticularized  was  at  quite  a  different  place  from  where  this 
offense  was  committed ;  for  it  was  committed  at  a  crossing 
of  the  Coosa,  ten  miles  from  Home,  and  the  supposed  ease 
of  the  judge  was  in  Broad  street,  Bonie.  The  moment  the 
attention  of  the  judge  was  called  to  it,  he  disabused  the 
minds  of  the  traverse  jury,  and  grand  jury,  and  all  present, 
of  any  impression  which  might  have  been  made  unfavorar 
able  to  the  defendant,  and  put  that  case  where  it  belonged — 
on  the  law  and  evidence  applicable  thereto.  We  cannot  think 
tliat  Johnson  was  at  all  hurt  by  what  was  said  to  the  grand 
jury — especially  with  the  explanation  and  disavowal  then 
publicly  given  by  the  judge. 

At  the  close  of  the  argument,  the  judge  charged  the  tra- 
verse jury  fully  and  fairly  on  the  whole  law  of  the  case — 
certainly  without  the  slightest  evidence  of  bias  to  the  state 
or  against  the  prisoner;  so  much  so,  that  no  motion,  even, 
haj3  been  made  for  a  new  trial — no  exception  at  all  taken  to 
the  charge ;  and  none,  indeed,  could  be  taken,  as  it  seems 
wholly  unexceptionable.  No  point  is  made  upon  the  ad- 
mission or  rejection  of  evidence,  and  no  ruling,  from  begin- 
ning to  end  of  the  trial,  complained  of,  except  the  refusal 
to  grant  the  contiimance  and  the  charge  to  the  grand  jury, 
in  presence  of  the  traverse  jury. 

Whilst  it  might  have  been  freer  from  cavil,  had  the  court 
sent  the  special  jury  to  their  room  before  he  inveighed 
against  crime,  and  the  manner  of  high-handed  criminals  in 
resisting  arrest,  we  cannot  see  that  the  defendant  was  in- 
jured thereby — especially  when  we  consider  the  court's  dis- 
claimer made  immediately,  the  whole  trial,  and  the  unex- 
ceptionable charge.    The  evidence  is  overwhelming,  both 
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as  to  the  Jactum  of  the  murder  and  the  sanity  of  the  de- 
fendant; and  we  do  not  feel  authorized,  as  a  reviewing 
court,  to  arrest  the  regular  course  of  legal  administration 
and  to  remand  the  case  for  further  investigation.  See  27 
Ga.,  287. 
Judgment  affirmed. 


JoHK  J-  Floubnoy,  plaintiff  in  error,  vs.  J.  B.  Silman,  ad- 
ministrator, et  aZ,^  defendants  in  error. 

F.  bought  land  from  V.  and  gave  his  note  for  the  purchase  money.    V . 

transferred  the  note  to  W.,  who  obtained  judgment  thereon.    M. 

agreed  to  pay  off  the  judgment,  if  F.  would  convey  the  land  to  him. 

This  was  done,  but  instead  of  paying  off  the  judgment,  M.  took  an 

assignment  thereof,  and  is  proceeding  to  enforce  its  collection  by 

levy  and  sale: 
Edd^  that  illegality  was  the  proper  remedy,  and  not  injunction. 

Equity.  Injunction.  Illegality.  Before  Judge  Rice. 
Clarke  County.    At  Chambers.     September  26,  1877. 

Reported  in  the  decision. 

L.  &  H.  Cobb  ;  "W.  J.  Pike,  for  plaintiff  in  error. 

S.  P.  TnuKMOND,  by  brief,  for  defendants. 

Wabkbb,  Chief  Justice. 

The  complainant  filed  his  bill  against  the  defendants  with 
a  prayer  for  an  injunction  on  the  allegations  contained 
therein,  which  the  presiding  judge  refused  to  grant ;  where- 
upon the  complainant  excepted.  The  main  grounds  of 
equity  alleged  in  complainant's  bill  are,  that  he  purchased 
fifty  acres  of  land  from  one  Venable,  for  which  he  gave  his 
negotiable  note  for  $400;  that  Venable  transferred  it  to 
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Witt,  who  obtained  judgment  thereon  against  complainant ; 
that  when  Witt  pressed  him  for  the  payment  of  the  note, 
one  Mathens  promised  him  that  if  he  would  make  him  a 
deed  to  the  fifty  acres  of  land  he  would  pay  off  said  note, 
which  he  failed  to  do;  but,  on  the  contrary,  he  has  purchased 
the  Jl.  fa,  which  issued  on  the  judgment  obtained  on  said 
note,  of  the  administrator  of  Witt  (the  latter  being  dead), 
and  the  same  is  now  the  property  of  Mathens,  who  has  had 
it  levied  on  complainant's  land. 

If  the  fi,  fa.  is  the  property  of  Mathens,  and  the  fifty 
acres  of  land  was  conveyed  to  him  to  pay  that  debt,  as  al- 
leged, then  it  is  paid,  so  far  as  Mathens  is  concerned,  and^ 
an  afl[idavit  of  illegality  alleging  such  payment  would  have 
been  an  adequate  remedy,  inasmuch  as  he  can  now,  under 
our  practice,  allege  and  set  forth  therein  such  equitable 
grounds  of  relief  as  he  could  obtain  in  a  court  of  equity. 
On  the  statement  of  facts  dis<?losed  in  the  record,  we  will 
not  interfere  to  control  the  discretion  of  the  chancellor  in 
refusing  the  injunction  prayed  for. 

Let  the  judgment  of  the  court  below  be  aflirmed. 


WooTsoN  L.  Gunnels,  plaintiff  in  error,  vs,  Isaac  B.  Dea- 

vouBS,  defendant  in  error. 

1.  When  an  oral  motion  in  the  superior  court,  made  touching  a  collateral 
matter,  is  granted,  the  regular  course  is  to  make  the  grant  of  it  matter 
of  record ;  but  not  so  when  it  is  refused.  Writ  of  error  founded  on 
the  denial  of  a  collateral  motion,  certified  in  the  bill  of  exceptions  to 
have  been  made  and  overruled,  will  not  be  dismissed  because  the 
record  contains  no  copy  of  any  motion  or  of  any  judgment  overrul- 
ing it,  there  being  no  reason  to  conclude  that  either  was  in  writing. 

2.  Reversal  in  the  supreme  court  carries  cost  against  defendant  in  error, 
and  judgment  therefor  is  proper  under  section  4290  of  the  Code, 
though  a  condition  changing  reversal  into  afilrmance  is  accepted 
and  complied  with. 

Practice  in  the  Supreme  Court.     Practice  in  the  Supe- 


AUGUST  TERM,  1877.  197 

Oannels  «#.  Deavours. 

nor  Court.     Judgmente.      Costs.      Before   Judge  Clark. 
Webster  Superior  Court.    March  Term,  1877. 

Eeported  in  the  opinion. 

John  R.  Woreill,  by  Z.  D.  Harbison,  for  plaintiff  in 
error. 

B.  P.  HoLLis ;  B.  B.  Hinton  &  Son,  for  defendant. 

Bleckley,  Judge. 

•  In  the  case  of  Gunnels  vs.  Deavours,  57  Georgia  ReporiSj 
179,  the  judgment  entered,  upon  the  minutes  of  this  court 
was,  "that  the  judgment  of  the  court  below  be  reversed, 
unless  the  plaintiff  shall  consent  to  write  off  from  the  judg- 
ment the  sum  of  fifty-one  dollars  and  six  cents,  and  in  the 
event  he  shall  do  so,  then  the  judgment  of  the  court  below 
to  stand  ^aflSrmed."  When  the  remittitur  was  returned  to 
the  court  below,  the  condition  was  accepted  and  complied 
with,  and  this  fact  was  recited  in  the  order  for  entering  the 
remittitur  on  the  minutes  of  that  court.  At  the  same  term, 
a  motion  was  made  to  enter  up  judgment  against  Deavours, 
the  defendant  in  error,  for  the  costs  of  the  former  writ  of 
error  in  this  court.  That  motion  was  denied,  and  the  de- 
nial of  the  same  is  the  subject  matter  of  the  present  writ  of 
error. 

1.  A  motion  was  made  here  to  dismiss  the  latter,  on  the 
call  of  the  case  for  argument,  upon  the  ground  that,  as  to 
the  motion  to  enter  up  judgment  for  costs,  the  record  con- 
tains no  judgment  overruling  or  denying  it,  and  that  the 
motion  itself  is  not  copied  in  the  record.  The  bill  of  excep- 
tions states  that  such  a  motion  was  made,  and  that  it  was 
overruled.  Doubtless,  it  was  all  done  in  parol.  Most  prob- 
ably the  court  was  simply  requested  to  pass  the  usual  order 
giving  leave  to  enter  judgment  for  costs,  and  refused  to  do 
80.  This  much  is  deducible  from  the  bill  of  exceptions. 
The  46th  rule  of  practice  declares  that  "Every  motion  for 
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any  rule  or  order,  shall  be  submitted  to  the  court  in  writing, 
by  the  counsel  who  makes  it,  and  if  granted  by  the  court, 
shall  be  delivered  to  the  clerk."  If  not  granted,  there  ap- 
pears to  be  no  provision  for  filing,  or  for  making  the  motion 
a  part  of  the  record.  Doubtless,  the  court  might  refuse  to 
entertain  even  a  collateral  motion  not  reduced  to  writing. 
But  if  it  does  entertain  and  overrule  a  motion,  we  are  not 
prepared  to  say  that  any  writing  is  necessary — especially  as 
to  motions  which,  if  granted  at  all,  are  to  be  granted  of 
course ;  and  such  is  the  character  of  the  one  with  which  we 
are  now  concerned.  There  is  no  intimation  that  the  court 
refused  to  grant  it  because  it  was  not  presented  in  writing. 
Certainly,  when  a  motion  is  granted,  the  order  must  be  in 
writing,  whether  the  motion  is  in  writing  or  not ;  but  we 
think  a  court  may  refuse  a  collateral  order  or  judgment  ap- 
plied for,  without  expressing  the  refusal  in  writing.  We 
think  courts  constantly  refuse  motions,  and  make  no  record 
of  the  refusal.  Take,  as  examples,  motions  for  nonsuit, 
motions  to  dismiss  declarations  or  pleas,  and  motions  to  sup- 
press interrogatories.  What  is  done  by  a  court  of  record 
must  be  registered ;  but  what  it  refuses  to  do  is  often  not 
matter  of  record.  The  yery  motion  on  which  we  are  now 
ruling,  that  is,  the  motion  to  dismiss  the  writ  of  error,  was 
made  in  parol,  and  disposed  of  without  any  entry  upon  our 
minutes.  Yet  the  twenty-third  rule  of  this  court  is  in  almost 
the  exact  language  of  the  forty-sixth  rule  of  the  superior 
court  quoted  above.  When  such  a  motion  is  granted,  the 
proper  order  is  recorded ;  but  when  it  is  overruled,  the  min- 
utes are  silent  concerning  it,  and,  usually,  the  whole  matter 
is  left  in  parol.  Enough  has  been  said  to  show  that  the  writ  * 
of  error  should  not  be  dismissed.  The  difference  in  the 
character  of  the  two  motions  will,  if  attended  to,  serve  to 
reconcile  this  ruling  with  that  just  announced  by  the  chief 
justice,  in  McLendon  vs,  McLendon.  In  that  case,  the  mo- 
tion was  necessarily  in  writing,  and  was  an  extension  of  the 
main  trunk  of  the  main  case ;  not  a  mere  collateral  off-shoot 
from  ity  as  was  the  motion  in  the  present  cose. 
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2.  Passing  to  the  error  complained  of,  we  think  this  case 
is  ruled  by  that  in  56  Ga.^  456.  The  Code,  §4290,  declares 
that  "  If  there  is  a  judgment  of  reversal,  the  plaintiflE  in  error 
shall  be  entitled  to  a  judfi:ment  for  the  amount  of  such  costs, 
against  the  defendant  in  error,  so  soon  as  the  remitter  is  re- 
turned to  the  court  below.''  It  is  not  necessary  that  the 
whole  of  the  judgment  below  should  be  wrong  to  entitle  a 
plaintiff  in  error  to  recover  his  costs.  If  it  contains  material 
error,  and  the  costs  in  question  have  to  be  incurred  to  cor- 
rect it,  the  principle  involved  in  the  allowance  of  costs  is 
with  the  plaintiff  in  error.  Besides,  a  judgment  of  reversal 
is  not  the  less  so  because  terms  are  prescribed  on  which  it 
may  cease  to  be  that,  and  become  a  judgment  of  affirmance. 
Hence,  both  literally  and  substantially,  the  case  before  us  is 
one  in  which  the  plaintiff  in  error  is  entitled  to  his  costs. 

Judgment  reversed. 


William  A.  Elder,  plaintiff  in  error,  w.  Abbam  W.  Cozabt, 

defendant  in  error. 

1.  The  statement  to  the  juiy  of  what  each  party  claims  to  be  true,  and 
upon  which  they  dispute  in  contention  and  argument  before  the 
jury,  18  not  an  expression  or  intimation  of  an  opinion  on  the  evi- 
dence, in  the  sense  of  section  8248  of  the  Code. 

2.  Whilst  it  may  be  error  for  the  court  to  say  to  the  Jury  that  from  one 
given  fact  they  may  infer  another,  as  the  intimation  of  opinion  on 
evidence,  yet,  if  the  facts  referred  to  be  wholly  immaterial,  and  could 
not  affect  the  verdict,  a  new  trial  should  not  be  granted  for  such 
reason. 

8.  The  entry  of  service  by  the  sheriff  is  conclusive,  unless  it  be  traversed 
according  to  law,  and  within  the  time,  and  at  the  term  of  the  court 
which  the  statute  prescribes. 

Practice  in  the  Superior  Court.     Charge  of  Court.     Ser- 
vice.   Sheriffs.    New  trial.    Before  Judge  Peeplbs.     Spald 
ing  Superior  Court.    February  Term,  1877. 
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This  was  a  motion  to  set  aside  a  judgment  rendered  in 
1866,  on  the  ground  that  movant,  who  was  one  of  the  de- 
fendants, had  not  been  served.  There  was  the  usual  entry 
of  service  on  the  declaration.  The  sheriff  was  not  a  party 
to  the  proceeding.  The  sole  issue  was  one  of  service  or  no 
service.  On  the  trial,  movant  swore  that  he  had  never  been 
served  personally,  and  never  heard  of  any  copy  being  left  at 
his  residence ;  that  had  he  been  served,  he  would  have  recol- 
lected it.  He  denied  using  the  language  testified  to  by 
Wilson  as  having  been  spoken  by  him.  Wilson,  who  was 
deputy  sheriff  at  the  time  of  the  entry  of  service,  testified 
that  he  served  movant  personally ;  that  he  remembers  the 
fact  particularly,  because  he  found  the  latter  in  his  bara,  and 
banded  him  a  copy,  and  movant,  becoming  angry,  swore  that 
he  would  not  pay  the  debt,  as  it  was  only  a  security  debt 
Walker,  who  controlled  the  fi,  fa,^  testified  that  movant  had 
one  or  two  conversations  with  him  about  the  debt.  In  one 
of  these,  movant  recommended  garnishment  as  a  means  of 
realizing  money  from  one  of  his  principals ;  in  another,  he 
said  he  thought  it  hard  (liat  he  should  have  to  pay  the  debt 
of  his  principals.  Nothing  was  said  directly  about  the  suit 
or  judgment.  In  his  evidence,  movant  denied  knowledge 
of  them  until  levy  was  made  on  his  property. 

For  the  remaining  facts,  see  the  opinion. 


BoYNTON  &  DisMUKE,  for  plaintiff  in  error. 

Speer  &  Stewart  ;  Cabaniss  &  Turner,  for  defendant. 

Jackson,  Judge. 

This  was  a  motion  to  set  aside  a  judgment  solely  on  the 
ground  that  the  defendant  had  not  been  served,  and  the 
parties  went  to  trial  on  that  issue.  The  sheriff  had  returned 
and  entered  service  on  the  writ,  and  he  was  not  made  a  party 
to  the  traverse ;  but  no  objection  was  made  thereto  by  the 
defendant  to  the  motion.     Ou  the  issue,  the  sheriff  swore 
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that  he  did  serve  the  defendant  in  the  suit — Elder ;  and  there 
are  circumstances  which  strongly  corroborate  his  recollec- 
tion, which  was  clear  and  distinct,  and  good  reasons  therefor 
were  given.  The  defendant  (Elder)  only  swore  that  he  re- 
membered nothing  about  being  served,  and  the  service  was 
some  ten  years  before.  The  jury  found  that  he  was  served, 
and  he  appeals  to  this  court  because  the  judge  refused  to  set 
aside  the  verdict  and  grant  a  new  trial. 

1.  He  says  first  that  the  judge  expressed  an  opinion  on 
the  evidence.  It  appears  from  the  record  that,  in  summing 
up,  the  judge  said  to  the  jury  that  one  party  clahned^o  and 
so  to  be  true,  and  that  the  other  denied  its  truth,  but  insisted 
that  such  and  such  other  facts  were  true.  We  think  that 
this  is  no  expression  of  an  opinion  on  the  truth  of  the  evi- 
dence as  claimed  by  either  party,  but  that  it  put  fairly  be- 
fore the  jury  the  points  on  which  they  were  in  dispute.  We 
hold  it  to  be  perfectly  legitimate  for  the  judge  to  do  so,  if 
fairly  done ;  and  in  this  case  it  was  done  in  entire  fairness  to 
each  party.     See  Weekes  vs.  Cottingham^  58  Ga,  -ff.,  559. 

2.  The  second  ground  insisted  on  is,  that  the  court  charged 
to  the  effect,  that  if  the  defendant  had  notice  of  the  judg- 
ment for  some  years,  and  did  not  move  to  set  it  aside,  the 
jury  were  authorized  to  infer  from  it,  and  other  circum- 
stances in  the  case,  that  defendant  had  no  objection  to  the 
judgment.     This  charge  may  be  erroneous,  but  we  think  it 
immaterial,  and  that  it  could  not,  if  corrected,  affect  the  ver- 
dict.    The  intimation  of  an  opinion,  or  its  expression,  on  an 
immaterial  fact,  will  not  require  a  new  trial ;   and  if  this 
charge  amounts  to  an  expression  on  the  evidence,  in  that  it 
says  that  the  jury  are  authorized  to  infer  one  fact  from 
another,  to-wit :  that  the  defendant  had  no  objection  to  the 
regularity  of  the  judgment,  because  he  did  not  sooner  move 
to  set  it  aside ;  yet,  such  argument  on  the  evidence,  or  inti- 
mation, or  expression,  as  to  the  number  of  years  that  the 
judgment  was  not  acted  op,  was  immaterial.     The  date  of 
the  judgment  showed  how  long  it  had  been  obtained,  and 
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the  intimation  about  its  age  was  wholly  immaterial.  See  12 
Ga,,  213 ;  56  /J.,  368. 

3.  It  has  been  repeatedly  ruled  that  the  return  of  the 
sheriff  is  conclusive,  unless  traversed,  and  that  the  sheriff 
should  be  a  party  to  the  traverse,  and  that  it  must  be  made  at 
the  next  term  after  notice  of  the  entry.  In  this  case,  on  this 
trial,  the  necessity  of  making  the  sheriff  a  party  may  have 
been  waived,  as  also  the  formal  traverse,  and  the  time  when 
it  ought  to  be  made,  as  the  parties  went  to  trial  on  the  issue 
of  service  or  no  service ;  but  if  the  case  should  go  back, 
Cozart  could  object  to  any  traverse,  as  the  time  had  expired 
for  making  it,  and  the  entry  would  conclude  the  case. 

Besides,  the  verdict  is  right.  There  can  be  little,  if  any, 
doubt  that  Elder  was  served,  and  a  new  trial  would  not 
change,  and  ought  not  to  change,  the  result. 

Judgment  affirmed. 


State  and  (/ounty,  for  use,  etc.,  plaintiff  in  error,  V8,  John 
T.  WmoETELD,  administrator,  defendant  in  error. 

1.  Before  the  act  of  August  24,  1872,  a  tax  collector  had  no  authority 
to  transfer  a  tax  execution  so  as  to  entitle  the  transf erree  to  enforce 
it  against  the  property  of  the  defendant. 

2.  Where  a  person,  other  than  the  defendant  to  an  execution,  filed  an 
affidavit  of  illegality  thereto,  which  was  dismissed,  such  affi- 
davit and  the  order  of  dismissal  there<m,  are  not  evidence  for  the 
plaintiff  upon  the  trial  of  a  claim  subsequently  filed  by  the  same 
party. 

Tax.  Executions.  Evidence.  Levy  and  sale.  Before 
Judge  Clabk.  Sumter  Superior  Court.  October  Ad- 
journed Term,  1876. 

Reported  in  the  decision. 

Hawkins  &  Hawkins,  for  plaintiff  in  error. 
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StUe  and  O01U1I7.  ror  ate,  iic..  h.  Wfngfleld,  adin'r. 


Cook  &  Cbisp  ;  B.  P.  Hollib,  for  defendant. 
Wabker,  Chief  Justice. 

This  i^ae  a  claim  case,  on  t]ie  trial  of  which  the  plaintiff 
offered  <nd  read  in  evidence,  a  t&xji.fa.,  iseued  by  the  tax 
collector  of  Sumter  coutity  in  favor  of  the  state  and  county 
against  J.  M.  Alston,  for  taxes  due  by  him  for  the  year 
1870.  The  following  entry  appeared  on  the  back  of  they?. 
fa.;  "Harrold  Johnson  &  Co.,  having  advanced  to  the  state 
uid  county  the  amount  due  on  this^.^a.,  the  same  is  here- 
by transferred  to  them,  September,  1873,  (signed)  S.  P. 
Boone,  Tax  Collector."  Claimant  proved  that  the  tax  fi. 
fa.  was  transferred  to  Harrold  Johnson  &  Co.,  before  the 
passage  of  the  act  of  the  24th  of  August,  1872,  authoriz- 
ing the  transfer  of  tax  fi.  fas.,  notwitlistanding  the  trans- 
fer on  the  fi.  fa.  appeared  to  have  been  made  afterwards. 
Plaintiff  offered  in  evidence  an  affidavit  of  illegality 
made  by  the  claimant  Wingfield  to  the  ji.fa.,  which  was 
issued  against  the  defendant  Alston,  and  the  judgment  of 
the  court  dismissing  the  same,  which  the  court  rejected,  and 
plaintiff  excepted.  The  plaintiff  requested  the  court  to 
charge  the  jury,  "  that  if  Harrold  Johnson  &  Co.  bought  said 
Ulx Ji.fa.,  and  received  the  transfer,  tliough  before  the  date 
of  the  act,  and  the  fi.  fa.  had  not  been  paid,  tliat  they  had 
the  right  to  enforce  its  collection."  Which  request  the 
court  refused,  and  the  plaintiff  excepted.  The  jury  found 
the  property  not  subject. 

1.  The  facta  of  this  ca«e  bring  it  within  the  ruling  of  this 
court  in  Smitk  m.  Mason,  48th  Georgia  Reports,  177,  and 
the  court  did  not  err  in  refusing  to  charge  as  requested. 

rejecting  the  affidavit  of  illegality 
claimant,  to  the  execution  issued 
idant  therein,  and  the  judgment  of 
e  same.  The  fi.  fa.  was  issued 
nd  was  levied  on  the  land  as  his 
•resumption  is,  that  the  affidavit  of 
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illegality  was  dismissed  because  it  was  not  made  by  the  de- 
fendant in  Jl,  fa,^  against  whom  it  issued. 

Let  the  judgment  of  the  court  below  be  affirmed. 


E.  W.  Westbrook  et  al.,  administrators,  plaintiffs  in  error, 
vs.  Mattie  L.  Moore,  defendant  in  error. 

1.  Penalty  in  bond  being  $80.00,  the  surety  is  not  liable  thereon  for 
more  than  that  sura,  with  interest. 

2.  Can  judgment  be  entered  against  the  surety  of  a  tenant  holding  over, 
without  suit  upon  the  bond — quaere  ? 

Principal  and  security.  Bonds.  Landlord  and  tenant. 
Before  Judge  Clark.     Macon  Superior  Court.     May  Term, 

1877. 

Reported  in  the  opinion. 

Hawkins  &  Hawkins,  for  plaintiffs  in  error. 

B.  P.  HoLLis ;  Thomas  P.  Loyd,  for  defendant. 

Bleckley,  Judge. 

In  a  claim  case,  the  plaintiff's  execution  was  against  two 
defendants,  one  as  principal,  the  other  as  security,  and  was 
for  the  sum  of  $360.00,  besides  interest.  The  levy  was  upon 
land,  as  the  property  of  the  security,  and  to  this  land  the 
claim  was  interposed.  After  the  plaintiff  had  made  9l prima 
facie  case,  the  claimant  introduced  the  judgment  on  which 
the  plaintiff's  execution  was  founded,  with  the  entire  record 
of  the  proceedings  in  which  that  judgment  was  rendered. 
These  proceedings  were  by  a  landlord  against  his  tenant  hold- 
ing over,  and  were  commenced  by  affidavit,  alleging  the  non- 
payment of  rent  according  to  contract,  demand  for  posses- 
sion, and  refusal  to  deliver.    Warrant  issued  to  remove  the 
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tenant  and  admit  the  landlord.  The  tenant  reeiBted  hy 
counter  affidavit,  and  gave  bond  in  the  penal  sum  of  eighty 
dollars,  with  security,  the  hood  being  conditioned  to  be  void 
if  the  tenant  should  pay  to  the  landlord  such  sum,  with  costs, 
as  might  be  recovered  on  the  trial  of  the  issue.  See  Code, 
iS!it077,  4078,  4079.  The  issue  was  tried,  and  resulted  in  a 
verdict  for  three  hundred  and  sixty  dollars,  besides  interest, 
in  favor  of  the  landlord.  On  this  verdict,  a  joint  judgment 
was  entered  up  against  the  tenant  and  the  security  upon  his 
bond,  for  the  whole  amount  of  the  verdict.  Execution  is- 
sued accordingly,  and  this  is  the  execution  which  has  been 
levied  upon  land  as  the  property  of  the  security,  and  against 
which  the  present  claim  was  interposed.  Upon  this  evidence, 
the  court  charged  the  jury,  on  the  trial  of  the  claim  case, 
that  as  the  bond  wae  for  eighty  dollars  only,  tlie  judgment 
and  execution  was  iuvalid,  so  far  as  the  security  was  con- 
cerned, as  to  all  over  that  sum  and  interest  thereon.  This 
cliarge  is  excepted  to. 

Possibly,  a  bond  with  the  prescribed  condition  would  have 

been  valid  if  no  penal  sum  whatever  had  been  expressed 

therein,  and  if  valid  at  all,  it  wonld  have  been  good  to  the 

extent  of  the  whole  recovery  against  the  principal ;  but  here 

is  a  bond  in  which  the  security  has  limited  bis  undertaking 

by  a  definite  expression  of  the  amount.     He  stands  for  eighty 

dollars  only.     The  officer  might  not  have  been  obliged  to 

accept  such  a  bond,  hut  he  did  accept  it,  and  it  contains  the 

security's  contract  and  the  money-measure  of  his  liability. 

Perhaps  without  snch  a  limitation  as  to  amount,  he  wonld 

not  have  signed  it.     We  do  not  know  of  any  instance  in 

which  more  than  the  penalty  of  a  bond  can  be  recovered  of 

a  security.     The  Code,  section  3575,  properly  construed, 

f  thing  of  the  kind.     It  provides  for 

recovery.     The  law  will  sometimes 

latioiis  in  legal  transactions,  on  some 

aside  conditions  repugnant  to  the 

'2,)  but  tho  amount  of  a  bond  is  too 

in  that  wav,  when  it  comes  to  en- 
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forcing  the  bond  against  the  secnrity.  Securities  are  favored ; 
stricti  juris^  etc. 

2.  It  is  far  from  certain  that  without  suit  upon  the  bond, 
any  judgment  whatever  could  have  been  entered  against  the 
security.  Code,  §4081 ;  /J.,  §4079,  compared  witli  §4892 ; 
acts  of  1865-6,  Pamph.  pp.  34,  36 ;  42  Ga.,  141 ;  55  /J., 
647 ;  40  /J.,  26. 

Judgment  affirmed. 


Susan  E.  HoLLiDAy,  plaintiff  in  error,  vs,  John  T.  Wing- 
^  FiEi^D,  administrator,  defendant  in  error. 

1«  Section  2579  of  the  Code,  which  is  in  the  following  words:  "An  ad- 
vancement is  any  provision  by  a  parent  made  to,  and  accepted  by,  a 
child  ont  of  his  estate,  either  in  money  or  property,  during  his  life- 
time, over  and  above  the  obligation  of  the  parent  for  maintenance 
and  education,"  does  not  mean  that  an  "advancement  must  not  only 
have  been  intended  by  the  parent  as  an  advancement,  but  must  also 
have  been  accepted  by  the  child  as  an  advancement;''  and  a  charge 
in  the  words  last  quoted  is  erroneous. 

3.  A  gift  of  property  by  a  parent  to  a  son  after  marriage,  when  said 
son  is  living  to  himself,  is  prima  fads  an  advancement. 

3.  Whilst  a  grandfather  is  not  bound  in  law  to  maintain  and  educate 
the  wife  and  children  of  his  deceased  son,  yet  he  has  the  legal  right 
to  do  so,  and  to  treat  his  bounty  as  no  advancement;  and  whether 
the  fund  he  furnished  them  was  an  advancement  to  the  grandchild 
or  not,  depends  upon  the  intention  of  the  grandfather  at  the  time  of 
the  gift. 

4.  The  controlling  question  in  this  case,  is  the  intention  with  which  the 
intestate  parted  with  his  property  or  money  to  his  heirs  at  law ;  if 
the  son  lived  apart  from  him,  the  presumption  is,  that  he  designed 
to  advance  to  him  if  he  sent  him  property,  but  this  presumption 
may  be  rebutted  by  the  facts  and  circumstances  of  the  case.  The 
evidence  being  conflicting,  and  the  presiding  judge  having  erred,  in 
the  Judgment  of  this  court,  on  the  points  ruled  in  the  first  and  sec- 
ond head-notes,  and  it  being  impossible  to  ascertain  how  far  the 
jury  were  influenced  by  these  erroneous  charges,  the  case  should  be 
tried  over, 
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Advancements.  Parent  and  child.  Gifts.  Presump- 
tions. Before  Judge  Babtlbtt.  Wilkes  Superior  Court. 
November  Term,  1876. 

Sufficiently  reported  in  the  opinion. 

David  A.  Vason,  for  plaintiff  in  error. 

R.  Toombs,  for  defendant. 
Jackson,  Judge. 

The  administrator  on  the  estate  of  N.  Wylie  brought  a 
bill  against  the  heirs  at  law,  requiring  them  to  interplead  and 
have  their  respective  rights  to  the  estate  settled.  The  heirs 
were  Mrs.  HoUiday,  Mrs.  Andrews,  daughters  of  N.  Wylie^ 
and  the  children  of  H.  L.  Wylie,  a  son,  who  died  before 
his  father,  N.  Wylie.  The  sole  dispute  among  them  was 
in  respect  to  advancements  each  had  received.  The  evi- 
dence was  very  voluminous  and  somewhat  conflicting.  The 
jury,  under  the  charge  of  the  court,  found  that  Mrs.  HoUi- 
day had  been  advanced  some  seven  or  eight  thousand  dol- 
lars, and  the  others  nothing.  Mrs.  HoUiday  moved  for  a 
new  trial  on  various  grounds ;  it  was  denied  to  her ;  and  she 
excepted  and  the  case  is  before  this  court  for  our  review. 

1.  It  is  alleged  in  the  motion  that  the  court  erred  in  charg- 
ing the  jury  that  '^  advancements  must  not  only  have  been 
intended  by  the  parent  as  an  advancement,  but  must  also 
have  been  accepted  by  the  child  as  an  advancement."  We 
think  that  this  charge  is  not  the  law.  The  court,  we  think, 
misconstrued  section  2579  of  the  Code.  That  section  is  as 
follows :  "  An  advancement  is  any  provision  by  a  parent, 
made  to,  and  accepted  by,  a  child,  out  of  his  estate,  either  in 
money  or  property,  during  his  life-time,  over  and  above  the 
obligation  of  the  parent  for  maintenance  and  education." 
These  words  do  not  mean  that  the  child  must  formally  accept 
the  provision  as  an  advancement ;  that  the  parent  must  say 
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to  the  child,  "  now,  I  give  you  this  as  an  advancement,"  and 
the  child  respond,  "  I  accept  it  as  such."  The  meaning  is, 
that  the  child  must  receive  the  provision,  get  the  property 
or  money  in  possession,  and  in  that  sense  accept  it,  take  it, 
keep  it.  The  very  next  section — 2580 — shows  that  the  mean- 
ing given  by  the  court  below  to  2579  cannot  be  correct. 
That  section  (2580)  declares  that "  a  memorandum  of  advance- 
ments in  the  handwriting  of  the  parent,  or  subscribed  by 
him,  shall  be  evidence  of  the  fact  of  advancement,  but  shall 
not  be  conclusive  as  to  the  valuation  of  the  property,  unless 
inserted  as  a  part  of  tlie  testator's  will  or  referred  to  therein." 
It  does  not  matter  that  the  child  never  heard  of  this  memo- 
randum ;  that  he  was  ignorant  of  it  altogether ;  that  he 
thought  it  a  donation  from  affection  ;  and  hence,  never  ac- 
cepted it  as  an  advancement.  The  mere  memorandum  of 
the  parent  concludes  him  as  to  everything  except  the  valua- 
tion of  the  property.  We  cannot  find  any  such  idea  in  any 
decision  of  this  court,  or  elsewhere ;  but  we  find  cases  pas- 
sim which  preclude  such  an  interpretation  of  the  law  of 
advancements. 

2.  The  court  refused  to  charge  the  following  request :  "  A 
gift  of  property  by  a  parent  to  a  son  after  marriage,  when 
said  son  is  living  to  himself,  is  prima  facie  an  advancement." 
We  think  that  this  request  should  have  been  given.  The 
intention  of  the  donor  is  the  question,  and  certainly  it  would 
seem  that  when  he  sent  property,  or  gave  money  to  a  mar- 
ried son  living  to  himself,  that,  in  the  absence  of  all  rebut- 
ting proof,  he  meant  the  property  sent  to  be  a  provision 
over  and  above  his  obligation  for  maintenance  and  education ; 
and,  therefore,  when  it  got  to  the  child,  it  became  pri'ina 
facie^  or  presumtively,  an  advancement.  In  16  (?«.,  16,  it 
was  held  that  a  deed  of  gift  conveying  property  to  a  child, 
having  no  words  indicating  any  intention  that  it  was  an  ad- 
vancement, operated,  presumptively,  as  an  advancement. 
See,  also,  22  6a.,  43,  574 ;  23  /6.,  351,  531 ;  25  /S.,  852 ; 
39  Ih,,  108  ;  51  /J.,  20. 
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3.  It  was  also  assigned  as  error,  and  ground  for  a  new 
trial,  that  the  jury  found  contrary  to  the  charge  of  the 
court,  in  that  the  court  charged  section  2579  of  the  Code, 
and  that,  "  N.  Wylie  was  not  bound  in  law  to  maintain  and 
educate  the  wife  and  children  of  Henry  L.  Wylie." 

We  cannot  say  that  the  verdict  was  contrary  to  this 
charge ;  for  while  it  is  true  that  the  grandfather  was  not 
bound  to  educate  and  support  his  grandchildren,  he  could 
do  so,  if  he  wished,  and  treat  what  he  did  as  a  donation 
froni  affection,  and  not  as  an  advancement ;  and  whether  it 
was  the  one  or  the  other,  is  altogether  a  question  of  inten- 
tion on  his  part  to  be  gathered  from  the  whole  transaction. 
If  they  lived  in  a  house  of  his,  if  he  advanced  provisions 
from  time  to  time,  or  gave  small  sums  of  money  from  time 
to  time,  and  kept  no  account  or  memorandum  of  them,  \\f 
would  seem  reasonable  that  he  did  not  mean  such  gifts  as 
advancements,  but  as  gifts  to  support  and  school  his  grand- 
children. 

4.  The  controlling  qhestion  in  this  case,  we  think,  is  the 
intention  with  which  the  testatator  sent  property  to  his  chil- 
dren, living  apart  from  him.  If  he  intended,  when  he  sent 
property  to  his  son,  to  give  him  the  property,  he  being 
married  and  living  apart,  the  gift  was  presumptively  an  ad- 
vancement ;  but  this  presumption  could  be  rebutted  by  the 
facts  and  circumstances  of  the  case.  Mrs.  HoUiday,  how- 
ever, was  entitled  to  the  benefit  of  the  presumption  in  the 
case  of  her  father's  dealings  with  her  brother,  and  how  far 
this  presumption  of  law  would  have  gone  to  establish  her 
theory  of  the  case  in  the  minds  of  the  jury,  we  cannot  tell. 
So,  too,  she  is  entitled  to  have  the  error  of  the  charge,  that 
the  advancement  or  provision  must  not  only  have  been  in- 
tended by  the  parent,  but  accepted  by  the  child,  as  an  ad- 
vanoemerU,  corrected ;  for  we  cannot  tell  how  much  that 
may  have  affected  the  jury.  Certainly,  there  was  no  proof 
that  any  one  of  the  children;  or  of  the  grandchildren,  ever 
accepted  anything  in  te  rms  as  an  advancement,  and  if  this 
charge  were  law  the  ju  ry  would  be  bound  to  find  against 
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them  all :  and  they  could  only  have  found  against  her,  and 
probably  did  so,  on  section  2580  of  the  Code ;  but  as  there 
was  no  memorandum  against  the  other  heirs,  and  no  evi- 
dence of  their  accepting  any  property  as  an  advancement, 
this  charge  may  have  controlled  the  verdict. 

In  view  of  these  two  erroneous  views  of  the  law,  as  we 
think,  we  feel  that  the  case  has  not  been  fairly  given  to  the 
jury,  and  that  they  have  not  had  a  fair  opportunity  of  pas- 
sing upon  its  merits  on  the  true  issue  of  the  intention  of 
the  intestate,  in  respect  to  his  gifts  to  his  heirs. 

We  do  not  think  that  the  charge  requested  in  the  sixth 
ground  of  the  motion  for  a  new  trial  should  have  been 
given,  because  it  would  not  elucidate  the  issue — ^that  issue 
being  between  the  parties  interpleading,  and  being  confined 
to  their  respective  advancements.  This  request  was  in  re- 
gard to  a  default  of  the  administrator,  which  was  not  in 
issue.     It  was  properly  refused. 

The  eighth  ground  is  incomprehensible  to  us,  on  account 
of  an  unfilled  blank  left  therein.  Of  course,  we  cannot 
pass  upon  what  we  do  not  understand  on  account  of  omis^ 
sions  which  leave  no  sense  in  what  is  in  the  record ;  and 
the  plaintiff  in  error  is  responsible  for  not  making  the 
ground  of  error  intelligible.  Inasmucli,  liowever,  as  the 
evidence  is  very  voluminous  and  conflicting,  especially  in 
regard  to  the  dealings  of  the  intestate  with  his  son  Henry, 
and  as  the  court  erred  in  not  submitting  the  issue  properly 
to  the  jury,  we  deem  it  our  duty  to  send  the  case  back. 

Judgment  reversed. 


James  M.  Wiokeb,  plaintiff  in  error,  vs.  J.  S.  Sohofibld  & 

Son,  defendants  in  error. 

Any  officer  authorized  to  issue  an  attachment  generally  may  issue  an 
attachment  for  purchase  money,  though  the  affidavit  was  made  be- 
fore an  officer  of  a  different  county. 
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Attachnrents.  Before  Judge  Clabk.  Macon  Superior 
Court.    December  Term,  1876. 

Reported  in  the  decision. 

Jno.  R.  vV'obeill,  by  brief,  for  plaintiff  in  error. 

Laxieb  &  Anderson,  Hill  &  Habbis,  for  defendants. 

Wabneb,  Chief  Justice. 

This  case  came  on  for  trial  in  the  court  below,  on  a  decla- 
ration founded  on  an  attachment  issued  under  the  provi- 
sions of  the  3293d,  3294th  and  3295th  sections  of  the  Code. 
The  jury  found  a  verdict  for  the  plaintiffs;  the  defend- 
ant made  a  motion  for  a  new  trial,  on  the  grounds  therein 
stated,  wliich  was  overruled  by  the  court,  and  the  defend- 
iint  excepted. 

It  appears  from  the  record,  that  the  affidavit  for  the  at- 
tachment was  made  by  the  plaintiffs  before  a  notary  public, 
in  the  county  of  Bibb,  in  which  they  alleged  that  James 
M.  Wicker,  the  defendant,  of  the  county  of  Macon,  was 
indebted  to  them  the  sum  of  $534.66,  besides  interest,  for 
the  purchase  money  of  certain  described  property,  the 
said  notary  public  taking  bond  and  security  as  required  by 
law.  On  the  same  day,  (to-wit)  on  the  5th  of  October,  1874, 
a  justice  of  the  peace  of  Macon  county,  issued  an  attach- 
ment, commanding  the  proper  officers  to  attach  the  prop- 
erty specified  in  the  aforesaid  affidavit,  which  was  annexed 
thereto.  The  defendant  made  a  motion  to  dismiss  the  at- 
tachment, on  the  ground  that  it  should  have  been  issued  by 
the  officer  before  whom  the  affidavit  was  made ;  that  the 
justice  in  Macon  county  had  no  lawful  authority  to  issue 
the  same,  which  motion  to  dismiss  the  attachment,  was 
overruled,  and  the  defendant  excepted,  and  that  was  the 
only  ground  of  error  insisted  on  here. 

It  is  true  that  the  3295th  section  of  the  Code  declares, 
that  the  affidavit  being  made  and  bond  given,  it  shall  be 
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the  duty  of  the  oflBcer,  before  whom  such  affidavit  is  made 
to  issue  an  attachment  against  the  defendant,  but  it  does 
not  declare  that  it  shall  be  alone  his  duty,  and  not  the  duty 
of  any  other  officer  to  issue  an  attachment  upon  the  affida- 
vit being  made  and  bond  given.  The  3290th  section  de- 
clares, that  so  much  of  the  law  of  the  Code  as  regulates  the 
proceedings  in  relation  to  remedy  by  attachment  as  is  not 
in  conflict  with  the  three  preceding  sections  thereof,  shall 
apply  to,  and  control  proceedings  under  this  article.  The 
3269th  section  declares,  that  affidavit  being  made  and  bond 
given,  it  shall  be  the  duty  of  the  officer  before  whom  such 
affidavit  is  made  and  bond  given,  "or  any  officer  authorized 
so  to  do,"  to  issue  an  attachment  against  the  defendant. 
A  justice  of  the  peace  is  an  officer  authorized  to  issue  an 
attachment  by  the  law  of  this  state.  Construing  sections 
3295,  3296  and  3269  together,  there  was  no  error  in  over- 
ruling the  defendant's  motion  to  dismiss  the  attachment  on 
the  statement  of  facts  contained  in  the  record. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Henry  J.  Johnson,  Ordinary  of  Floyd  County,  plaintiff  in 
error,  V8.  William  McCullough  et  al.,  guardians,  et  al.y  de- 
fendants in  error. 

1.  Where,  in  an  action  against  principal  and  sureties  on  a  guardian's 
bond,  the  breach  alleged  is,  nat  failure  to  collect  assets,  but  failure  to 
account  for  and  pay  over  assets  which  came  to  hand,  the  inventory 
and  returns  made  by  the  principal,  as  administrator  upon  the  ward's 
father's  estate,  prior  to  his  appointment  as  guardian,  are  not  com- 
petent evidence  for  the  plaintiff.  As  admissions,  they  cannot  be 
used  to  affect  the  sureties,  not  being  offered  for  the  purpose  of  im- 
peaching the  guardian  as  a  witness. 

2.  As  matter  of  correct  practice,  a  motion  to  strike  a  part  or  all  of  a 
special  plea,  is  not  in  order  after  the  evidence  is  all  in.  Nor  is  it 
then  in  order  to  rule  out  evidence  which,  as  the  plea  stood,  was  le- 
gally admitted. 
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3L  A  guardian's  returiiB  are  only  prima  facie  evidence  for  or  against 
him,  and  may  be  explained  by  parol.     45  Ga. ,  520. 

4.  Where  the  evidence  shows  that  certain  notes  held  by  a  guardian  were 
paid  before  the  war,  in  order  to  take  credit  for  the  amount  thereof 
as  Confederate  money  invested  in  Confederate  bonds,  he  must  make 
it  appear  how  the  fund  became  changed  into  Confederate  money. 
52  Ga.,  600. 

5.  If  all  the  funds  invested  were  Confederate  funds,  an  order  to  invest, 
though  broad  enough  to  cover  other  kinds  also,  would  be  no  aid  to 
the  guardian  in  accounting  for  other  kinds  not  legally  converted  into 
that  kind. 

6.  That  a  guardian  might  be  justifiable  in  collecting  a  note  belonging 
to  his  ward  in  Confederade  money,  would  not  authorize  him  to  sell 

it  for  such  money  to  a  third  person,  without  an  order  of  sale  from 
the  ordinary.     Code,  §  1828. 

7.  Which  of  the  following  propositions  will,  on  the  facts,  be  found  to 
be  the  true  law  of  this  case,  is,  for  the  present,  left  an  open  question, 
inasmuch  as  the  case  was  prepared  for  trial  and.  in  the  main,  tried 
below  on  the  special  plea  which  treated  the  notes  as  the  true  fund 
to  be  accounted  for,  and  as  a  new  trial  should  be  granted,  whether 
that  theory  be  correct  or  not: 

(a.)  The  first  proposition  may  be  stated  thus:  Where,  before  the  war, 
an  administrator  became  guardian  of  one  of  his  intestate's  children, 
and,  in  settlement  with  himself  in  the  character  of  administrator 
on  the  one  side,  and  guardian  on  the  other,  he  used  promissory 
notes  belonging  to  the  estate,  treating  them  as  money,  and,  in  his 
first  return  as  guardian,  charging  himself,  not  with  notes  as  such, 
but  with  an  equal  mount  of  cash,  this  was  equivalent  to  a  conver 
sion  of  the  notes  into  money  at  that  time,  and  what  became  of  them 
afterwards  is  none  of  the  ward's  concern,  unless  he  should  elect  to 
pursue  them  as  a  trust  fund.  The  guardian  cannot  oblige  him  to 
accept  the  notes  or  their  proceeds,  in  lieu  of  actual  money,  in  anac- 
counting  l)etween them..    41  Oa.,  579;  57  lb.,  226. 

(b.)  The  alternative  proposition  may  be  stated  in  the  same  terms  down 
to  the  word  cash,  and  then  proceed  as  follows:  This  only  made  the 
guardian  a  guarantor  of  the  then  solvency,  and  the  continued  sol- 
vency, of  the  notes  until  they  should  be  collected.  If,  in  good  faith, 
he  collected  them  during  the  war  in  Confederate  money,  at  a  time 
when  prudent  creditors  received  such  money  in  payment  of  like 
debts  due  them,  the  Confederate  money  then  became  the  trust  fund, 
and  the  legal  investment  thereof  in  Confederate  bonds,  under  an 
order  of  the  judge  of  the  superior  court,  and  the  production  of  the 
bonds  now,  will  be  a  sufiScient  accounting  for  the  amount  so  in- 
vested. 

Guardian  and  ward.     Administrators  and  executors.    Ev- 
idence.    Pleadings.     Practice  in  the  Superior  Court.     Con- 
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federate  money.     Before  Judge  Underwood.     Floyd  Supe- 
rior Court.     January  Adjourned  Term,  1877. 

This  was  debt  on  a  guardian's  bond.  The  declaration 
alleged  that  the  defendants,  Wm.  McCuUough  and  Win. 
Bailey,  were,  on  April  2,  1860,  appointed  joint  guardians 
of  Willis  L.  Lowrey,  and  on  that  day  qualified  and  gave 
bond  as  such,  in  the  sum  of  $20,000.00,  with  the  other  de- 
fendants as  sureties.  That  McCuUougJi  only  assumed  the 
trust  and  acted.  That  on  the  Ist  of  October,  1860,  Mc- 
CuUough, as  such  guardian,  received  from  the  estate  of 
W.  B.  Lowrey,  the  father  of  W.  L.,  $10,736.57,  as  the  dis- 
tributive share  of  W.  L.,  which  sum  he  had  neglected  to 
invest  and  secure  for  the  use  of  his  ward,  but  had  converted 
to  his  own  use,  etc.  That  the  ward  had,  in  1874,  arrived 
at  age  and  demanded  a  settlement,  which  was  refused,  etc. 

The  defendant,  McCullough,  pleaded  the  general  issue, 
and  further,  that  "  all  the  property  he  received  for  his  said 
ward  was  in  promissory  notes  on  divers  persons,  and  not  in 
money,  and  that  he  received  payment  of  the  same  in  Con- 
federate money,  during  the  war,"  and  invested  said  money, 
by  order  of  the  judge  of  the  superior  court,  in  Confederate 
bonds,  which  he  now  has  on  hand,  etc. 

This  plea  was  subsequently  amended,  by  stating  that  '^  as 
far  as  he  can  now  remember,"  the  following  are  the  amounts 
and  names  of  makera  of  the  notes  received  by  him  as  stated 
in  his  first  plea,  (naming  them.) 

"  That  all  of  said  notes  were  dated  as  far  back  as  1857, 
1858  and  1859. 

^^  That  said  notes  were  all  paid  daring  the  years  1862  and 
1863,  in  Confederate  money,"  but  the  exact  dates  could 
not  be  remembered. 

Sets  forth  the  order  of  court  for  investment  in  Confed- 
erate bonds,  dated  March  11,  1863. 

That  he  invested  in  such  bonds  $10,500.00,  as  follows : 
Bought  of  one  Duncan,  in  Atlanta,  on  April  18, 1863,  three 
$1,000.00  bonds,  and  one  $500.00  bond ;  of  N.  J.  Bayard, 
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on  May  8,  1863,  one  $1,000.00  bond;  on  March  19,  1864, 
of  J.  F.  White,  six  $1,000.00  bonds ;  also,  from  John  H. 
Duncan,  "one  other 'bond  or  certificate"  of  $1,000.00. 

The  plaintiflE  introduced  the  following  evidence : 

The  guardian's  bond  sued  on. 

The  final  return  of  the  defendant,  McCullough,  as  ad- 
ministrator of  the  estate  of  W.  B.  Lowrey,  in  which  he 
credits  himself  as  such  administrator,  with  $10,736.57,  paid 
to  himself  as  guardian  of  W.  L.  Lowrey,  on  October  1, 
I860.    Eetum  made  that  day : 

RETURN   NO.    1. 

The  first  annual  return  of  Wm.  McCullough,  guardian  of  Willis  L. 
Lowrey: 

October  1, 1860.    To  amount  cash  received  from  Wm.  McCullough, 
administrator  of  Willis  B.  Lowrey,  deceased $10,736  57 

RETURN   NO.    2. 

Wm.  McCullough,  guardian  of  Willis  L.  Lowrey,  minor,  in  account 
current: 

October  1,  1860.    Amount  received  of  Wm.  McCullough,  administra- 
tor Willis  B.  Lowrey,  deceased $10,786  67 

bterest  8  months 187  88 


$10,024  45 

Cr. 

I>ecember  2.     By  Bailey's  account,  voucher  1 $66  81 

By  5  per  cent,  on  amount  paid.   ...     8  34 
December  31.  By  10  percent  on  interest  realized. .    18  78—$       88  98 

Balance $10,835  52 

Return  made  March  1,  1861* 

iftrURN  NO.   3. 

Wm.  McCullough,  guardian,  etc.,  as  preceding: 

January  1,  1862.  To  balance  on  hand $10,885  52 

To  interest  one  year 758  48 

$11,594  00 
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By  various  amounts — in  the  aggregate  $     204  83 

including  10  per  cent,  on  $758.48,  intere8t-^|75.84. 

Balance     $11,380  17 

Date,  February  10,  1862. 

RETUKN   NO.    4. 
December  81,  1862.     To  balance  on  hand .$11,889  17 

Cr. 

Various  small  items,  aggregating $170  95 

Dated  January  13,  1863. 

It  was  admitted  that  W.  L.  Lowrey  arrived  at  age  a  short 
time  before  the  suit  was  brought. 

The  plaintiff  closed. 

The  defendants  introduced  in  evidence  the  following 
returns  of  McCuUough  as  guardian  of  W.  L.  Lowrey : 

RETURN   NO.    4(a). 

• 

Jan'y    1,  1803.    To  balance  on  hand $  6,718  22 

April  18,  1863.     8  bonds,  $1,000.00,  purchased  of  Duncan, 

Atlanta 3,000  00 

April  18,  1863.     One  bond  of  $500.00 500  00 

May,    8,  1863.     One  bond,  $1,000.00,  of  Bayard 1,000  00 

$11,218  22 

Cr. 

Various  vouchers  for  expenses,  aggregating $     282  76 

Balance  on  hand  January  4,  1864 $10,935  46 

Dated  January  27,  1864. 

RETURN   NO.    5,  (dATED  JULT  1,  1867.) 

To  balance  on  hand  from  last  return. ...  41 $10,935  46 

Interest  IJ^  years 191  35 

Cr. 

March  19,  1864  By  five  8  per  cent.  Confederate  bonds,  of 

$1,000.00  each,  bought  of  J.  F.  White,  at  par $5,000  00 

Other  items  of  expense,  aggregating  $87  15 87  15 

Balance  on  hand $  6,039  66 
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BiTTURN   NO   6,    DATED  JTJNE    21,    1871. 
To  balance  on  hand  from  return  No.  5 $6,089  66 

Cb. 

By  amount  Confederate  bonds,  omitted  in  last 

return $4,500  00 

J.  J.  McCullougb*8  receipt,  voucher  1 1,500  00 

Varioua  other  small  items 53  38— $6,058  38 

Balance  due  guardian $18  72 

BETTTBN    NO.    7,    DATED   MARCH    7,    1875. 

March  7, 1875.     By  certificate  of  deposit,  being  the  proceeds  of  cou- 
pons of  bonds,  but  not  put  on  record,  dated  March  16, 1864,  voucher 

No.  1 $1,000  00 

By  amount  paid  ordinary,  voucher  2 3  02 

By  amount  paid  ordinary,  voucher  3  ...   204 

"$17005  06 

The  testimony  of  Jesse  Lamberth  showed  that  MeCul- 
longh  was  excusable  for  making  no  return  in  the  year  1864, 
and  that  the  currency  of  the  country  for  1862,  1863  and 
1864,  was  Confederate  money. 

Wm.  Bailey,  a  defendant,  testified :  The  heirs  of  W.  B. 
Lowrey  were  his  two  sons,  W.  L.  and  Thos.  M.,  and  liis 
widow,  (whom  I  afterwards  married,)  each  having  one-third 
interest  in  the  estate.  Lowrey  died  on  December  24, 1856. 
The  estate  consisted  principally  of  negroes  and  notes  at 
Lowrey's  death.  At  time  of  settlement  with  the  adminis- 
trator, it  consisted  principally  of  notes  taken  by  Lowrey  in 
his  lifetime.  I  represented  two  of  the  heirs — Thos.  M. 
Lowrey,  as  guardian,  and  my  wife  as  husband.  In  this  set- 
tlement I  refused  to  take  some  Ji.  fas,  bn  R.  H.  Moore  and 
Tom  Znber,  because  they  were  slow  pay.  I  received  in 
lieu  of  these,  papers  belonging  to  McCullough  individually. 

I  sold  McCullough  a  family  of  negroes  in  the  winter  of 
1863,  for  cash.  He  paid,  in  part,  a  thousand  dollar  Con- 
federate bond,  which,  afterwards,  I  let  him  have  back. 
Confederate  money  was  the  only  currency  during  the  war, 
and  prudent  men  received  it,  etc. 
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W.  B.  Lowrej  sold  his  f arm^  and  most  of  his  other  prop- 
erty, during  liis  lifetime. 

The  Moore  Jl.  /as.  were  for  about  $2,000.00. 

The  first  sale  by  the  administrator,  was  in  the  early  part 
of  1857,  and  the  second  in  the  fall  of  that  year. 

I  received  no  money  in  the  final  settlement  of  the  estate, 
but  the  following  notes :  One  on  Sloan  &  Cothran,  for  about 
$13,000.00,  given  to  Lowrey  in  his  lifetime ;  one  note  and 
mortgage  on  Medcalf  for  about  $650,00 ;  and  other  individ- 
ual notes  of  McCulough,  amounting,  in  all,  to  about  $2,- 
000.00. 

The  defendants  introduced  the  petition  of  McCuUough 
and  Bailey,  as  guardians  of  Willis  L.  and  Thomas  M.  Lowery, 
to  the  chancellor,  for  authority  to  invest  in  Confederate 
bonds,  upon  which  was  passed  the  following  order : 

"At  Chambers,  March  11,  1863. 

"Upon  hearing  the  foregoing  petition,  it  is  ordered  that  the  prayer 
of  petitioner  be  granted,  and  that  said  guardians  be  authorized  to  in- 
vest any  money  now  on  hand,  or  that  may  come  to  their  hands  hereaf- 
ter, in  bonds  of  the  Confederate  States,  or  in  lands,  at  their  discretion, 
until  further  ordered.  Lucius  Fkatiisrston,  J.  8.  C,  T.  C." 

The  defendant,  Wm.  McCuUough,  testified  as  follows : 
The  share  of  W.  L.  Lowrey  in  the  estate  of  his  father,  W. 
B.  Lowrey,  which  I  received  as  guardian,  as  shown  in  my 
returns,  was  entirely  in  notes  belonging  to  said  estate.  The 
estate  consisted  mostly  of  notes,  but  little  money,  say  $5(X).00. 
Lowrey  had  sold  his  lands  and  most  of  his  negroes  before 
his  death.  I  was  administrator  of  the  estate.  I  collected 
up  some  of  the  notes  of  the  estate,  and  loaned  out  the  money. 
I  kept  the  money  loaned  out.  Collected  but  little  in  1860 
and  1861,  Tliese  notes,  which  I  received  as  guardian,  were 
paid  in  1862  and  1863,  and  perhaps  up  to  February,  1864, 
all  in  Confederate  money.  There  was  no  other  currency, 
and  prudent  men  were  receiving  it  I  understood  there 
was  a  law  compelling  men  to  take  it,  or  to  put  a  man  into 
the  service  for  refusing  to  take  it.     I  took  it  in  good  faith. 
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In  the  early  part  of  1863,  having  some  of  this  money  col- 
lected, and  expecting  to  get  more  soon,  I  and  Mr.  William 
Bailey,  who  was  guardian  of  the  other  boy,  came  to  town 
to  consult  Judge  Harvey  about  what  we  could  do  with  it, 
and  we  got  him  to  make  the  application  to  the  judge  of  the 
superior  court  and  obtain  the  order  for  investment  in  Con* 
federate  bonds,  shown  in  evidence.  Under  that  order  I 
bought,  in  March,  1863,  three  one  thousand  dollar  bonds 
and  one  five  hundred  dollar  bond,  from  one  Duncan,  of 
Atlanta,  and  one  $1,000  bond  from  N".  J:  Bayard,  of  Rome. 
About  March  16,  1864, 1  bought  six  other  bonds  from  J.  F. 
White.  The  bonds  now  shown  me  are  the  same  that  I 
bought.  All  of  these  bonds  had,  when  I  bought  them,  some 
accrued  interest,  and  my  remembrance  is,  that  I  paid  that 
much  besides  the  face  of  the  bonds.  One  of  these  bonds 
bought  from  White  was  omitted  in  making  my  return  ai^ 
guardian. 

The  thousand  dollar  4  per  cent,  certificate  now  shown 
'me,  I  bought  at  the  time  of  its  date,  with  the  overdue  cou- 
pons on  the  bonds. 

The^.  fas.  against  R.  H.  Moore,  which  I  offered  to  Mr. 
Bailey  in  settlement  of  the  Lowrey  estate,  as  he  has  testified 
became  the  property  of  the  estate  in  this  way :  T.  W.  Alex- 
exander  controlled  a  number  of  Ji.  fas.  against  Moore,  and 
Moore  applied  to  me  to  loan  him  money  to  take  them  up. 
I  paid  the  money  on  them,  and  had  them  assigned  to  me  as 
administrator.  The  amount  I  paid  was  $2,161.00,  of  which 
$2,000.00  was  money  of  the  estate,  the  balance  my  own. 
This  was  on  March  5,  1867.  There  was  a  large  amount  of 
interest  due  on  these  fi.  fas.^  and  I  had  Moore  to  give  me, 
individually,  his  note  for  the  interest  on  this  interest.  I  did 
not  think  the  estate  entitled  to  that,  and  it  was  paid  to  me 
by  Moore  during  the  war.  When  Bailey  declined  to  take 
these  claiiAs  against  Moore,  and  one  against  Zuber,  for  about 
$900  00,  in  settlement  of  the  estate,  I  put  other  individual 
chims  of  my  own  in  their  place,  and  then  took  them  as  my 
own. 

14 
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The  $1,000.00  note  on  J.  H.  ThouiaB,  mentioned  in  ray 
plea,  become  the  property  of  the  estate  in  this  way :  I  sold 
a  negro  woman  of  my  own  to  Thomas  for  $925.00,  and  took 
his  note,  with  Wm.  Thomas  as  indorser.  I  then  put  this 
note  into  the  estate  in  the  place  of  some  notes  the  estate 
held  against  my  brother  and  myself. 

In  regard  to  the  E.  P.  Ware  note ;  in  1863,  R.  IL  Moore 
applied  to  me  to  let  him  have  that  note  to  use  in  a  land  trade, 
with  the  promise  to  return  it  if  he  did  not  use  it.  I  let  him 
have  it,  and  soon  after  he  paid  me  the  money.  He  paid  me 
$1,600.00,  about  $1,000.00  of  which  was  the  amount  of  the 
Ware  note,  and  the  balance  was  for  interest  on  the  fi.  fas. 
I  held  against  him,  and,  may  be,  a  small  store  account. 

I  became  administrator  in  the  latter  part  of  1856.  Mrs. 
Lowrey,  the  widow,  was  administratrix  with  me.  I  sold 
the  negroes  and  other  property  soon  after  my  appointment. 

The  note  of  11.  L.  and  J.  H.  Johnson,  mentioned  in  my 
plea,  was  for  money  of  the  estate  loaned  to  H.  L.  Johnson, 
(J.  H.  was  surety),  and  was  payable  to  me  as  administrator 
and  to  Mrs.  Lowrey  as  administratrix.  Don't  remember 
what  time  it  was  given.  I  had  a  book  containing  an  account 
of  all  my  transactions  as  administrator  and  guardian,  which 
was  lost  during  the  war.  This  note  was  paid  in  1862  or 
1863,  date  not  remembered.  H.  L.  Johnson  lived  in  Charles- 
ton, S.  C,  and  died  during  the  war. 

The  note  of  Jacob  Wise  was  given  to  me  as  administrator 
in  renewal  of  one  he  had  given  to  Lowrey.  It  was  paid 
during  the  war.     Wise  's  dead. 

The  note  of  E.  P.  Ware  was  for  a  negro  bought  at  the 
sale  of  Lowrey's  estate.  That  note  I  traded  to  R.  H.  Moore 
during  the  war,  as  I  have  already  stated.  Ware  did  not 
give  me  any  mortgage  to  secure  that  or  any  note.  I  had 
no  other  note  against  him,  either  of  my  own  or  as  adminis- 
trator, unless  for  some  small  store  account.  The  note  was 
payable  to  me  as  administrator  of  Lowrey.  I  did  not 
take  any  note  in  renewal  of  this.  Ware  died  during  the 
war.    B.  H.  Moore,  as  I  understood  when  I  let  him  have 
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this  note,  had  bought  land  from  Ware  and  was  about  selling 
the  same  land  to  Hiram  Hammond  and  Mrs.  Thomas,  and 
he  wanted  the  note  to  use  in  paying  Ware  for  the  land. 

The  note  of  Joseph  Watters  was  for  a  family  of  negroes 
bought  at  the  Lowrey  sale.  Watters  died  during  the  war. 
Since  I  come  to  reflect  about  it,  that  note  was  paid  before 
the  war. 

The  note  of  J.  S.  Morris  was  also  for  a  negro  bought  at 
the  Lowrey  sale,  and  that  note,  I  have  also  ascertained,  was 
paid  before  the  war. 

The  note  of  J.  H.  and  W.  Thomas,  I  also  admit  was  paid 
before  the  war.     J.  H.  lives  in  Texas ;  Wm.  is  dead. 

The  note  of  Wm.  H.  Thomas  was  for  over  $600,  instead 
of  $400,  as  stated  in  my  plea.  The  way  that  note  and  the 
mortgage  to  secure  it  came  to  be  payable  to  me  individually 
was  this :  Thomas  wanted  to  borrow  money  of  the  estate 
to  pay  for  some  land,  but  Mrs.  Lowrey  was  not  willing  to 
let  him  have  it  on  the  mortgage  he  oflferecl.  So  I  indorsed 
his  note  to  the  estate  for  the  money,  and  then  loaned  it  to 
Thomas,  and  took  his  note  and  mortgage  to  me  individually 
for  it.     This  note  was  paid  during  the  war. 

I  loaned  no  money  at  over  seven  per  cent.  My  policy 
was  to  renew  notes  from  time  to  time,  and  add  in  the  inter- 
est. All  the  other  notes  mentioned  in  my  plea  were  for 
debts  due  the  estate  of  Lowrey.  The  note  of  Palmer  & 
Powers,  for  $350,  was  for  a  lot  of  land  of  the  estate  in 
Burke  county.  I  am  not  certain  whether  that  was  paid  be- 
fore the  war  or  not.  All  the  foregoing  are  the  notes 
mentioned  in  my  plea.  During  the  war  I  bought  seven 
negroes  from  Wm.  Bailey,  for  which  I  paid  him  $10,000 
Confederate  money.  I  was,  during  and  before  the  war,  ad- 
ministrator of  several  other  estates,  and  guardian  of  some 
other  minors.  The  vouchers  in  my  return  made  in  1871, 
showing  $1,500  paid  to  J.  J.  McCullough  in  1864r-'65  are 
for  Confederate  money.  The  reason  of  my  delay  to  make 
returns  after  the  war  was,  that  I  could  not  get  vouchers 
from  McCullough  in  Jackson  county  in  proper  form.     My 
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ward  had  been  boardlDg  with  him,  and  had  voucherB  which 
the  ordinary  Baid  were  too  general,  and  had  one  for  a  $1,000 
certificate,  which  I  wanted  changed  to  $500,  a8  that  was  all 
that  McCullongh  said  he  could  get  for  it,  and  it  was  mj  in- 
dividual funds.     I  lost  the  $500. 

The  defendant  introduced  in  evidence  the  following 
Confederate  bonds : 

Eight  bonds  of  $1,000  each,  six  of  them  dated  March  2, 
1863,  and  due  July  1,  1868;  one  dated  May  1, 1861,  and 
due  September  1,  1871;  and  one  dated  April  4,  1862,  and 
due  July  1, 1872. 

Five  bonds  of  $500  each,  two  of  them  dated  May  1,  1862, 
and  due  May  1, 1872 ;  one  dated  May  1, 1861,  and  due  Sep- 
tember 1, 1871 ;  one  dated  March  2,  1863 ;  and  one  dated 
February  21, 1862. 

Also,  one  4  per  cent,  certificate  of  deposit  under  the  new 
issue  act,  for  $1,000,  dated  March  16,  1864. 

Barbour's  table  was  introduced. 

Defendants  closed. 

The  plaintiff,  in  rebuttal,  introduced  the  testimony  of  S. 
H.  Moore,  as  follows:  that  he  formerly  lived  in  Floyd 
county,  and  did,  in  1860  or  1861,  he  thinks,  borrow  $1,500 
to  $2,000  from  McCullough,  at  twelve  per  cent,  interest, 
and  gave  note  to  McCullough  individually.  The  money 
was  mostly  that  of  the  Lowrey  estate.    He  has  never  paid  it. 

McCullough  loaned  him  money,  and  also  made  advances 
and  took  control  of  ^.  ya«.  against  him. 

Thos.  £.  Zuber  testified,  that  he  had  lived,  in  Floyd  county 
before  the  war.  He  owed  James  Watters  about  $600,  and 
in  1857  or  1858  Watters  transferred  the  claim  to  Wm.  Mo- 
CuUough,  in  part  payment  for  a  family  of  negroes  he  had 
bought  from  the  Lowrey  estate.   •  The  debt  is  yet  unpaid. 

James  S.  Morris  testified,  that  the  debt  he  owed  McCul- 
lough for  the  negro  bought  at  the  Lowrey  sale  was  paid  her 
fore  the  war.  He  paid  McCullough  no  debt  of  any  kind' 
during  the  war. 

J.  H.  Thomas  testified,  that  he  bought  a  negro  woinaii 
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from  McCallongh  in  early  part  of  1856  for  abont  $1,000. 
She  was  not  the  propei^y  of  the  Lowrey  estate,  and  the  note 
was  to  McCnllongh  individnally.  He  paid  McCullou^h  for  the 
woman  in  the  same  year,  or  certainly  before  he  moved  to 
Tesae,  which  was  in  the  fall  of  1858.  He  has  resided  in 
Texas  ever  since,  bnt  baa  been  in  correspondence  with  his 
relatives  in  Floyd  county,  CJa.,  in  neighborhood  of  McCul- 
loQgh,  and  duriDg  all  that  time  has  never  heard  or  had  any 
intimation  that  McGnllough  claimed  anything  dne  from 
him,  or  to  have  lost  anything  by  him. 

The  plaintiff  also  introduced  a  mortgage  deed,  made  by 
E.  P.  Ware  to  Wm.  McOullongh,  dated  September  19, 
i860,  (recorded),  conveying  certain  lands  in  Royd  county 
to  McCallough,  to  secure  a  certain  promissory  note,  of  the 
same  date,  made  by  Ware,  and  payable  to  "  Wm,  McCul- 
lough  or  bearer,"  for  the  aura  of  |1,438.16,  due  December 
15,  1861,  with  interest  and  expenaes  of  collecting,  etc. 
Plaintiff  closed  in  rebuttal. 

The  defendant,  McCullough,  again  introduced,  testified : 
I  have  no  recollection  of  the  mortgage  of  E.  P.  Ware  to 
myself,  introduced  by  the  plaintiff,  but  I  know  it  was  not 
given  to  secure  the  note  which  he  owed  me,  as  adminietra- 
tor,  for  the  negro  he  bought  at  tlie  Lowrey  sale. 

In  1860,  the  year  that  mortgage  seems  to  have  been  given, 

Ware  sold  hie  farm  in  this  county,  and  bought  a  place  in 

Gordon,  and  I  think  the  purchaser  failed  to  pay  before  he 

needed  the  money  to  pay  for  the  place  in  Gordon ;  and  I 

think  I  probably  loaned  him  money  a  short  time  for  that 

purpose,  and  this  mortgage  was  given  to  secure  that  loan. 

I  loaned  Ware  money  for  the  pur- 

Qot  remember  what  the  mortgage 

>eing  given  at  all.    I  know  it  was 

0  debt.    That  debt  was  for  about 

age  ie  for  over  $14,000.     I  did  not 

le  to  time,  adding  in  the  interest; 

counts  that  Ware  owed  me.     The 

have  was  the  same  that  Ware  owed 
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me,  as  administrator,  for  the  negro.  Ware  never  owed  me 
any  other  debt,  either  as  administrator  or  individually,  un- 
less it  was  a  loan  for  a  short  time,  as  stated  before,  or  for  a 
small  store  account. 

The  defendant  again  closed. 

The  plaintiff  then  introduced  Robt.  Ware,  who  testified : 
1  am  a  son  of  E.  P.  Ware,  and  was  administrator  of  his  es- 
tate. My  father,  before  the  war,  had  sold  some  land  to  R. 
H.  Moore  and  had  his  note  for  the  purchase  money.  Moore 
had,  during  the  war,  sold  the  same  land  to  Hiram  Hammond 
and  Mrs.  Thomas.  After  the  war,  and  sometime  in  1866, 1, 
as  administrator  of  my  father's  estate,  was  about  to  proceed 
to  enforce  the  vendoi^'s  lien  for  the  purchase  money  against 
this  land,  when  Hammond  and  Mrs.  Thomas  brought  up,  as 
a  set  off  against  Moore's  note  for  the  purchase  money,  this 
note  of  my  father's,  given  to  McCullough,  and  specified  in 
the  mortgage  of  my  father  to  McCullough,  already  in  evi- 
dence. We  referred  the  matter  to  arbitrators,  and  as  a  re- 
sult of  the  arbitration,  I  took  up  the  note  as  a  set  off  against 
the  Moore  note.  I  have  searched  for  the  note,  but  cannot 
find  it.     The  arbitration  is  on  record  in  this  court. 

The  jury  returned  a  verdict  for  the  defendants. 

A  new  trial  was  moved  for  by  the  plaintiff,  on  the  fol- 
lowing, among  other,  grounds : 

1.  Because  the  court  refused  to  allow  the  plaintiff  to  put  in 
evidence  the  inventory  and  appraisement  of  the  estate  of 
W.  B.  Lowrey,  as  returned  by  the  defendant,  McCullough, 
as  administrator  thereof,  showing  cash  on  hand  $581.35,  a 
certificate  of  deposit  in  bank  for  $3,000,  a  note  on  Sloan, 
Cothran  &  Hawkins,  for  $13,000,  a  large  number  of  small 
notes,  (but  none  on  Jacob  Wise),  negroes  and  other  prop- 
erty, dated  February  5,  1857. 

2.  Because  the  court  refused  to  allow  the  plaintiff  to  put 
in  evidence  the  return  of  the  sale  of  the  negroes  of  said  es- 
tate by  McCullough,  as  administrator,  showing  that  the  sale 
was  made  on  January  5, 1858,  on  a  credit  of  twelve  months, 
with  interest  from  date,  and  that  Joseph  Watters  bought  a 
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woman  and  three  children  at  $1,535 ;  Jas.  Morris,  a  girl,  at 
$650 ;  and  E.  P.  Ware,  a  man,  at  $950.  * 

3.  Because  at  the  close  of  the  evidence  the  plaintiff  moved 
to  strike  from  the  defendant's  plea  all  that  part  setting  up 
the  receipt  by  the  guardian  of  promissory  notes  in  settle- 
ment of  his  ward's  share  of  the  estate,  the  collection  of  said 
notes  in  Confederate  jnoney,  the  investment  of  such  money 
in  Confederate  bonds,  and  its  consequent  loss,  on  the 
grounds  that  such  facts  constituted  no  defense ;  also,  to 
rule  out  all  the  evidence  wliich  had  been  adduced  in  sup- 
port of  said  plea,  (permission  having  been  granted  by  the 
court  in  the  beginning  of  the  trial  to  make  such  motion  at 
this  stage  of  the  trial.)  Which  motion  the  court  overruled, 
holding  the  plea  suflScient. 

4.  Because  the  court  charged,  at  request  of  defendants, 
as  follows : 

"  11  McCullough  received  $10,736.82,  or  any  other  sum, 
as  guardian  of  his  ward,  in  notes,  and  afterwards  collected 
tlie  same  in  Confederate  money,  in  good  faith,  at  a  time 
when  prudent  men  were  taking  the  money  under  similar 
circumstances,  and  invested  the  same  in  Confederate  bonds, 
under  an  order  of  the  judge  of  the  superior  court,  he  would 
not  be  responsible  for  the  same  thoufifh  the  bonds  were  lost 
by  the  results  of  the  war." 

5.  Because  the  court  charged  as  follows :  "  In  this  case,  if 
you  find  from  the  evidence  that  the  guardian,  Wm.  McCul- 
lough, received  from  himself,  as  administrator  of  W.  B. 
Lowrey,  notes  and  assets  to  the  amount  of  $10,736.82,  as 
stated  in  his  first  return  as  guardian,  then  he  is  liable  for 
that  amount  in  the  same  manner  as  he  would  be  liable  if 
he  had  received  the  same  amount  in  money — no  less  liabil- 
ity, and  no  greater  liability ;  and  he  is  responsible  for  the 
amount  so  received,  whether  the  notes  were  solvent  or  in- 
solvent, collected  or  not  collected. 

"But  if  such  notes  did  not  prove  insolvent,  but  were 
afterwards  and  during  the  war  collected  by  the  guardian  in 
Confederate  money,  at  a  time  when  prudent  men  were 
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Dson.  (Rdiiiaiy.  h.  UcCnllODgh  li  at.,  gnaid'iia.  (t  al. 

zh  money  tinder  like  circuinstancee,  and  the 
lected  wa£,  under  an  order  of  the  judge  of  the 
rt,  invested  by  the  ^ardiaa  in  Confederate 
1U8  loet  by  the  results  of  the  war,  the  guardian 
■tected,  and  not  liable  for  snch  loss." 
clause  of  this  charge  being  assigned  as  error. 
!  the  court  charged :  "  If  the  moneys  or  asset* 
of  the  guardian,  became  converted  into  Con- 
ey, and  the  facts  and  circumBtances  as  proved 
y  your  minds  that  the  assets  became  so  con- 
[uardian,  acting  in  good  faith,  receiving  such 
ler  sucli  circumstances  as  prudent  persons  neu- 
lod  faith  and  free  from  fraudulent  act  or  intent, 
tysso received  have  been  invested  in  Confedei^ 
,  by  order  of  the  judge  of  the  superior  court, 

ought  to  be  protected  to  the  extent  of  snch 
liuB  made  in  good  faith,  if  it  is  shown  by  the 
case  to  have  been  eo  made." 
:  the  court  chai^d :  "  If  it  appears  from  the 
t  the  guardian,  acting  in  good  faith,  received 
fnnds  in  payment  of  debts  due  to  him  as  guar 
le  and  under  like  circumstances  when  prudent 
;eiving  the  same,  and  the  funds  vere  invested 
te  bonds,  in  pursnance  of  an  order  of  the  judge 
or  court,  the  guardian  acting  in  good  faith  in 
etions,  free  from  fraud  in  act  or  intent,  be  will 

and  will  not  be  liable  for  such  funds  so  in- 

error  alleged  in  the  sixth  ground  is  complained 
farther,  that  the  court  here  assumes  that  the 
received  payment  in -Confederate  money  of 

him  " (U  guardian"  which  the  proof  did  not 

)  the  court  ch&iged :  "  You  will  read,  examine 
the  returns  in  the  light  of  the  evidence,  re- 
rotums  as  prima  faei*  proof,  and  the  other 
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evidenee  explanatory  thereof,  and  thus  find  the  truth,  right, 
eqnity  and  justice  of  the  case." 

9.  Because  the  court  charged :  "  If  in  any  or  all  of  the  trans- 
actions of  the  guardian,  as  they  may  appear  to  you  in  the 
proof,  the  guardian  acted  in  bad  faith  or  fraudulently,  in 
act  or  intent,  in  converting  the  funds  in  his  hands  as  guar- 
dian, into  Confederate  money  and  in  bonds,  then  he  is  not 
entitled  to  be  protected,  but  is  liable." 

It  is  complained  that  in  this  charge,  and  in  the  charges 
set  forth  in  the  fourth,  fifth  and  sixth  grounds  of  the 
motion,  the  court  assumed  that  all  the  assets  of  the 
ward's  estate  had  been  converted  into  Confederate  money 
and  invested  in  bonds;  and  the  court  did  not  anywhere 
eharge  upon  the  hypothesis  that  the  proof  failed  to  show 
that  any  part  of  the  assets  had  been  so  converted ;  although 
it  was  proven,  and  admitted  by  the  guardian  on  the  stand, 
that  a  large  amount  of  the  notes  claimed  by  the  guardian, 
in  his  plea,  to  have  been  received  as  his  ward's  estate,  were 
paid  before  the  war,  and  no  effort  was  made  to  trace  their 
proceeds  into  Confederate  money. 

10.  Because  the  court  charged,  at  request  of  the  defend- 
ants :  ^^  The  plaintiff  see'ks,  in  this  suit,  to  charge  the  de- 
fendant, as  guardian,  and  the  jury  can  only  investigate  his 
actings  and  doings  as  guardian,  and  cannot,  in  this  suit,  in- 
vestigate his  conduct  as  administrator  of  Willis  B.  Lowrey.'^ 

11.  Because  the  court  refused  to  charge  the  following 
request  of  the  plaintiff :  "  It  is  claimed  by  the  defendant, 
McCullougb,  that  one  of  the  notes  which  he  received  in 
settlement  of  his  ward's  share  was  upon  E.  P.  Ware,  which 
note  he  sold  to  R.  H.  Moore  for  Confederate  money.  If 
the  evidence  shows  that  such  was  the  case,  and  further, 
thai  such  note  was  secured  by  mortgage  on  real  estate,  the 
guardian  would  not  be  justified  in  voluntarily  parting  with 
such  a  security  for  Confederate  money ;  and  if  such  Con* 
federate  money  was  afterwards  lost  by  investment  in  Con- 
federate bonds,  or  otherwise,  the  loss  must  fall  upon  the 
guardian,  and  not  upon  the  estate  of  his  ward." 
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JohiMon,  ordinary,  vi.  McCnlloogh  «i  ai.^  gaAid^as,  et  al. 

The  motion  was  overruled,  and  the  plaintiff  excepted. 
Wkight  &  Feathebston,  for  plaintiff  in  error. 
Dabney  &  FoucHE  for  defendant. 

Bleoklet,  Judge. 

1.  This  was  not  an  action  which  coald  iwadi  tiw  guardian 
for  any  failure  to  gather  up  the  ward^s  assets.  The  breach 
of  the  bond  alleged,  had  no  such  bearing.  And  the  inven- 
tory of  notes,  and  the  returns  of  sale,  were  not  offered  avow- 
edly, to  itapeach  the  guardian  as  a  witness.  Treating  them 
as  admissions  made  by  him,  they  were  made  before  he  be- 
came guardian,  and  for  that  reason,  if  for  no  other,  would 
not  be  binding  on  his  sureties  as  admissions.  As  the  sure- 
ties were  defendants  to  the  action,  as  well  as  the  guardian, 
evidence  which  would  affect  him  were  he  sole  defendant, 
might,  nevertheless,  be  inadmissible  because  it  could  not 
be  received  in  the  present  suit  with  a  restriction  of  its  effect 
to  him  alone.    We  think  the  evidence  was  properly  excluded. 

2.  Whether  the  special  plea  was  good  or  bad,  to  strike  it 
after  the  evidence  was  closed  and 'the  trial  finally  shaped, 
would  be  unsound  practice.  For  the  same  reason,  the  evi- 
dence which  was  legally  admitted  to  support  it  ought  not 
to  have  been  ruled  out  at  that  stage.  A  reversal  of  the 
judge's  rulings  on  these  questions  would  be  an  unwholsome 
precedent. 

3.  It  has  been  ruled  that  a  guardian  may  explain  his  re- 
turns by  parol,  and  show  the  actual  truth  of  his  accounts. 
It  may  be  that  this  is  treating  too  lightly  his  solemn  admis- 
sions, made  on  oath,  approved  and  recorded ;  but  such  seems 
to  be  the  latest  adjudication  on  the  subject.     45  Ga,^  520. 

4.  The  guardian  admitted  in  his  evidence  that  he  col- 
lected certain  of  the  notes  prior  to  the  war.  Of  course  he 
could  not  have  collected  them  in  Confederate  money,  and 
he  failed  to  show  when,  or  by  what  means,  that  part  of 
the  fund  became  commuted.    This  he  was  bound  to  do  in 
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Johnson,  ordinary,  tw.  McColIongh  et  al.,  guurd^na,  et  al. 

order  to  take  credit  for  it  ae  invested  in  bonds  as  Confed- 
erate money.     52  Ga,^  600 

5.  As  we  understand  the  evidence,  the  guardian,  although 
he  had  an  order  from  the  judge  suflSciently  broad  to  cover 
the  investment  of  any  and  all  funds,  did  not  use  it  except 
to  invest  Confederate  funds.  Therefore,  he  can  take  no  aid 
from  the  order  as  to  any  money  collected  before  the  war, 
without  first  disclosing  how  it  legally  changed  form  and 
became  Confederate  money. 

6.  The  Ware  note  was  not  collected,  but  sold,  and  th^ 
purchaser  used  it  to  pay  for  land.  Had  the  guardian  so 
used  it,  the  land,  and  not  Confederate  money,  would  have 
stood  in  place  of  the  note.  The  guardian  had  no  power  to 
sell  it  without  leave  from  the  ordinary,  and  not  then  to  sell 
privately,  as  he  did.  Code,  §  1828.  He  cannot  avoid  liabil- 
ity for  this  note,  upon  the  showing  made  in  the  evidence. 

7-  On  mature  consideration,  we  have  deemed  it  proper  to 
indicate  in  the  syllabus  the  two  propositions  between  which 
the  court  below  will  have  to  choose  in  reaching  the  conse- 
quences of  the  settlement  made  by  the  guardian,  resulting 
in  the  discharge  of  himself  from  liability  as  administrator 
in  respect  to  the  notes,  as  a  whole,  and  in  commencing  his 
liability  as  guardian.  (See  5  Mason,  95 ;  18  How.,  100.)  This 
act  took  place  before  the  war,  and  is  to  be  measured  by  a 
peace,  and  not  by  a  war  standard.  The  case  was  prepared 
and  tried  as  if  the  special  plea,  when  made  out  in  evidence, 
would  be  a  defence.  That  being  so,  unless  we  were  free 
from  all  doubt,  we  should  not  like  to  rule  the  question 
finally  until  after  the  court  below  has  dealt  with  it  deliber- 
ately, upon  a  motion  made  in  due  time  to  strike  the  plea. 
The  motion  made  before  was  out  of  season,  and  what  effect 
tiiat  circumstance  may  have  had  on  the  decision  of  it,  we  do 
not  know.  A  new  trial  follows  from  the  views  presented 
by  us  in  the  4th  and  6th  heads  of  this  opinion.  This  being 
BO,  the  whole  case  is  open  to  be  re-tried. 

Cited  for  plaintiff  in  error,  57  <?a.,  226 ;  11  Vesey,  377 ; 
8  Gill  and  J.,  218 ;  30  Penn.,  536 ;  1  J   J.  Marsh.  MO ;  55 
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Ga,,  89;  43  Ala.,  109;  46  76.,  600;  25  /J.,  363;  3  S.  C, 
457;  Story  on  Agency,  §§98,  215;  13  Pick.,  206;  6  Bro. 
Pari.  Gas.,  280 ;  2  Wash.,  C.  C,  378 ;  Paley  on  Agency,  by 
Loyd,  41,  42 ;  Code,  §  1823 ;  11  Oa.,  258 ;  33  lb,,  33 ;  45 
lb.,  520 ;  42  Miss.,  194 ;  35  /J.,  540 ;  33  /*.,  553 ;  Perry 
on  Trusts,  §§  438,  452;  48  Oa.,  471 ;  54  /&.,  291 ;  3  S.  C, 
451.  For  defendants,  45  <?a.,  520;  37  lb.,  205;  38  7*., 
304 ;  39  lb.,  96, 569 ;  46  lb.,  361 ;  48  lb.,  150 ;  56  lb.,  411- 
Judgment  reversed. 


Samuel  C.  MrooLEBRooKS,  plaintiff  in  error,  w.  Warbew, 
Wallace  and  CoMPANr,  defendants  in  error. 

1.  A  rale  nm  signed  as  follows:  "By  the  court,  Hardeman  &  John- 
son, plaintiff's  attorney's/'  is  legal  and  valid,  especially  when  sup- 
ported by  a  rule  absolute,  signed  by  the  judge  himself. 

2.  The  head  of  the  family,  who  is  defendant  to  the  rule  to  foreclose  a 
mortgage  executed  before  the  land  was  set  apart  as  a  homestead,  is 
concluded  by  the  judgment  of  foreclosure,  in  respect  to  payments 
alleged  to  have  been  made  on  the  mortgage  before  foreclosure. 

3.  A  mortgage  executed  to  secure  money  loaned  to  lift  from  the  home, 
stead  the  incumbrance  of  judgments  for  the  purchase  money  of  the 
land  set  apart  as  a  homestead,  is  good  against  all  the  land  embraced 
in  the  mortgage,  until  all  the  purchase  money  has  been  paid. 

Mortgage.  Pleadings.  Judgments.  Homestead.  Be- 
fore Judge  Babtletf.  Jones  Superior  Court.  October 
Term,  1876. 

Reported  in  the  opinion. 
Lofton  &  Babtlett,  for  plaintiff  in  error. 
C.  P.  Crawford  ;  Hardeman  &  Johnson,  for  defendants. 
Jackson,  Judge. 

A  mortgage  fi.  fa.  in  favor  of  Warren,  Wallace  &  Co. 
m.  Middlebrooks,  was  levied  upon  the  land  mortgaged.     It 
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Mlddlebrooks  v$.  Warren,  Wallace  dk  Co. 


was  claimed  by  Middlebrooks,  as  head  of  his  family,  as 
their  homestead.  The  mortgage  bore  date  the  24th  of  No- 
vember, 1871.  On  the  10th  of  May,  1875,  the  homestead 
was  set  apart.  The  money  secured  by  the  mortgage,  was 
borrowed  by  Middlebrooks  to  pay  oflE  y?.  /aa.  which  were 
inenmbrances  npon  the  laud,  being  issued  on  judgments 
for  the  purchase  money,  and  Warren,  Wallace  &  Co.  were 
to  have  control  of  them  as  well  as  the  mortgage  security ; 
but  they  were  not  assigned  to  them  according  to  promise. 
At  the  foot  of  the  mortgage,  and  properly  signed  and  at- 
tested, Middlebrooks  agreed  that  the  mortgage  was  for 
removal  of  the  incumbrances  of  the  judgments,  and  that 
they  were  transferred  thereby  to  Warren,  Wallace  &  Co. ; 
but  it  was  proven  that  the  executions  were  satisfied  when 
the  mortgage  was  executed,  and  Warren,  Wallace  &  Co. 
sent  a  draft  for  the  two  thousand  dollars  from  Augusta, 
where  they  resided. 

1.  On  the  trial  of  the  claim  case,  the  rules  nisi  and  abso- 
lute, and  ^.  y«.,  were  objected  to  because  the  rule  ni»i  was 
signed  **by  the  court,  Hardeman  &  Johnson,  plaintifTs 
attorneys."  The  court  admitted  the  evidence,  and  claimant 
excepted.  The  court  did  right.  It  is  the  practice  so  to 
sign  the  rules  nm,  and  we  know  of  no  law  against  its  being 
so  done.  Besides,  the  rule  absolute  recites  that  the  rule 
ni&i  was  regularly  issued  and  served,  and  the  rule  abso- 
lute is  signed  by  the  judge  himself. 

2.  It  was  sought  to  be  proven  by  Middlebrooks,  that  he 
had  paid  the  mortgage  before  it  was  foreclosed.  The  court 
rejected  the  evidence,  holding  that  Middlebrooks  was  con- 
cluded by  the  judgment  of  foreclosure,  as  to  all  payments 
alleged  to  have  been  made  before  the  foreclosure.  Again 
the  court  was  right.  Middlebrooks,  as  head  and  agent  of 
his  family,  as  well  as  the  family,  was  represented  by  Mid- 
dlebrooks when  that  judgment  was  had.  They  hold  under 
him,  and  were  privy  to  it,  and  are  all  concluded  by  it,  so 
far  as  defenses  which  could  have  been,  and  should  have 
been,  made  to  the  foreclosure  are  concerned. 
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HUdlcbTaoka  n.  Winrii.  Wxllacc  A  Gto. 

he  close  of  the  testimony,  the  claimant  requested 
to  charge  the  jury  to  the  effect  that  the  agreement 
t  of  the  mortgHge  did  not  estop  the  elaimaDt  from 
that  the  mortgage  was  not  for  purchase  money ; 
e  ji.  faa.  were  canceled  and  the  mortgage  exe- 
imounted  to  a  novation,  and  that  if  the  part  of  the 
d  on  had  been  paid  for,  though  other  parts  of  the 
tgaged  and  »et  apart  had  not  been  paid  for,  then 
was  not  subject;  that  it  must  be  purchase  money 
lentical  parcel  of  land. 

art  refused  so  to  ehai^,  but  charged  to  the  fol- 
feet :  that  if  defendant  borrowed  the  money  for 
:  mortgage  was  given,  and  applied  the  same  to  pay- 
1  balance  of  the  purchase  money,  due  for  the  wliole 
1  the  land  levied  on  was  subject  to  the  fi.  fa,  un- 
lole  amount  of  purchase  money  was  paid. 
no  error,  in  view  of  the  facts  of  this  eaae,  in  the 

0  charge,  and  the  charge  given.  The  charge  as 
in  accordance  with  the  decision  of  this  court  in 
VingJUld,  administrator,  55  Ga.  R.,  622,  and  there 

1  doubt  that  this  land  was  subject  to  the  mortgage 
le  letters  in  evidence,  from  Middlebrouks  to  War- 
ace  &  Co.,  and  the  testimony  of  Ross,  show  eon- 
the  object  for  which  the  money  was  borrowed ; 
IS  to  remove  incumbrances  from  the  land  of  Mid- 
. ;  that  these  incumbrances  were  for  purchase  money, 

the  land  is  clearly  subject  to  this  debt,  notwith- 
the  homestead,  because  the  debt  is  within  the  ex- 
Bptions  of  the  constitution.     See  Code,  §5135. 
idgment  must,  therefore,  be  affirmed. 


Wilson,  plaintiffs  in  error,  vs.  ALuerm  Bcbke  ^ 
al.y  defendants  in  error. 

I  deed  wu  eiecuted  to  land,  and  the  maker  took  bond  for 
ruce  upon  repayment  of  the  consideration,  it  paased  title 


AUGUST  TERM,  1877.  233 


JarviB  A  Witoon  V9.  Burke  e(  al. 


SO  far  as  to  secure  the  consideration  expresfled.    For  a  subsequent 

judgment  creditor  of  the  maker  to  subject  the  land,  it  would  be  ne* 

cessary  first  to  redeem  it. 
2.  If  counsel  do  not  consider  the  charge  sufficiently  full  on  particular 

points,  thou^  correct,  as  given,  it  is  incumbent  on  them  to  suggest 

the  necesssry  additions. 
8.  The  verdict  is  contrary  neither  to  the  law  nor  the  evidence. 

Deeds.  Title.  Mortgages.  Charge  of  Court.  New 
trial.  Before  Judge  Cljlrk.  Webster  Superior  Court. 
March  Term,  1877. 

One  Pickett  conveyed  land  to  Burke  et  al,,  and  took  an 
obligation  for  its  reconveyance  upon  the  repayment  of  the 
purchase  money  within  a  certain  time.     Afterwards  Jarvis 
&  Wilson  recovered  judgment  against  Pickett,  and  levied 
on  the  land.    It  was  claimed  by  Burke  et  al.     The  consid- 
eration expressed  in  the  deed  was  $501.     Whether  any  of 
this  was  ^aid  in  cash,  and  how  much,  the  evidence  is  con- 
flicting.    It  seems,  however,  that  at  least  a  portion  of  the 
consideration  was  for  money  advanced  to  pay  off  certain 
debts  of  Pickett's.     He  was  unable  to  pay  all  his  debts  at 
the  time  of  making  the  deed.  Suits — that  of  plaintiffs'  among 
othens — were  pending  against  him ;  he  desired  to  so  dispose 
of  his  property  as   to   gain    time   in    paying   his   debts. 
Whether  claimants  were  aware  of  these  facts  or  not  when 
they  took  the  deed,  the  evidence  is  conflicting;  one   of 
claimants  was  sheriff  of  the  county  where  this  suit,  and  an- 
other were  pending  in  the  superior  court. 

The  jury  found  for  claimants.  Plaintiffs  moved  for  a 
new  trial,  on  the  following,  among  other,  grounds : 

(1^  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  charged  as  follows :  "  If  you  be- 
lieve that  Pickett  sold  said  land  to  claimants  with  intent  to 
hinder  or  delay  his  creditors,  and  if  you  should  further  be- 
lieve that  said  claimants  knew  of  said  intention,  then  you 
should  find  the  property  subject."    The  court  should  have 
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gone  further  and  charged  that  the  same  would  be  true  "if 
Baid  claimants  had  reasonable  chance  to  suspect  the  intent" 

(3.)  Because  the  court  held  that  said  deed  and  written 
promise  to  reconvey,  construed  together,  was  not  a  mort- 
gage, but  a  deed. 

The  motion  was  overruled,  and  the  plaintiffs  excepted, 

B.  P.  HoLLis ;  B.  B.  Hinton  &  Son,  for  plaintiffs  in  error. 
W.  A.  Hawkins,  for  defendants. 

Wabneb,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury, 
under  the  charge  of  the  court,  found  a  verdict  in  favor  of 
the  claimants.  A  motion  was  made  for  a  new  trial,  on  sev- 
eral grounds,  which  was  overruled  by  the  court,  and  the 
plaintiffs  excepted. 

1.  The  deed  executed  by  the  defendant  to  the  claimants, 
vested  the  title  to  the  land  in  them,  so  far  as  to  secure  the 
payment  of  the  consideration  therein  expressed,  notwith- 
standing a  bond  was  executed  by  the  claimants  to  reconvey 
the  land  on  the  payment  thereof,  as  provided  by  the  act  of 
1871.  If  the  plaintiffs,  as  subsequent  judgment  creditors  of 
the  defendant  Picket,  had  desired  to  have  redeemed  the 
land  for  the  purpose  of  subjecting  the  same  to  their  fi.  fas,^ 
they  could  have  done  so  by  the  payment  of  the  debt,  or 
debts,  for  which  the  deed  was  executed  to  secure,  with  the 
lawful  interest  thereon. 

2.  There  was  no  error  in  the  charge  of  the  court  in  rela- 
tion to  the  deed  having  been  executed  with  intent  to  hinder 
and  delay  befendant's  creditors,  in  view  of  the  evideribe  in 
the  record.  If  the  plaintiffs  were  not  satisfied  with  the 
charge  as  given,  because  it  did  not  go  far  enough,  they 
should  have  requested  the  court  to  have  added  what  they 
now  insist  it  should  have  done. 

3.  If  the  jury  believed  the  claimant's  witnesses,  as  it  was 
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their  privilef^  to  do,  the  verdict  was  not  contraiy  to  law 
or  the  evidence. 

Let  the  jadgment  of  the  court  below  be  affirmed. 


Elizabeth  Cowabt,  plaintiff  in  error,  va.  Leonard  Page, 
defendant  in  error. 

1.  If  service  of  bill  of  exceptions  is  not  otherwise  too  lal«,  it  will  not 
be  held  to  be  so  because  the  acknowledgment  bears  date  on  the  same 
day  as  the  clerk's  entry  of  tlllDg;  especially,  where  not  only  service, 
but  "due  and  legal  service,"  is  acknowledged.  An  erased  date  In 
the  clerk's  entry  will  not  be  regarded,  if  another  date  has  been  sub- 
stituted by  him  which  can  be  distinctly  read. 

"i.  Where,  because  of  the  judge's  death  after  the  bill  of  exceptions  was 
delivered  to  him,  and  before  he  certified  it,  the  authentication  of  the 
bill  is  by  counsel  and  tmother  member  of  the  bar,  under  section  4W0 
of  the  Code,  the  date  of  the  death  need  not  appear,  full  diligence 
being  shown  to  complete  the  authentication  as  soon  as  practicable, 
and  the  case  having  reached  this  court  in  time  for  the  term  to  which 
it  would  have  been  returnable  had  the  authentication  been  by  the 
Judge  himself. 

3.  When  there  are  Interlineations  in  the  bill  of  exceptions,  and  also  in 
one  of  the  affidavits  at  authentication,  an  addition  to  the  interlined 
affidavit,  subsequent  in  date  to  the  original,  to  the  effect  that  the  In- 
terlineations were  sworn  to,  without  slating  what  interlineations, 
will  be  construed  as  referring  to  the  Interlineations  In  tbe  affidavit, 
and  not  to  those  in  tbe  bill  of  exceptions.  Those  in  the  bill  of  excep- 
tions will  be  treated  as  made  (nothing  to  the  contrary  appearing) 
before  any  affidavit  of  authentication  was  sworn  to. 

t  When  homestead  was  applied  for  expressly  under  the  act  of  October 

3,  IBM,  and  the  applicant,  a  woman,  described  herself  as  the  head 

of  a  family,  and  the  homestead  was  laid  off,  approved  and  recorded, 

)  because  the  kind  of  family,  whether 

her  wise,  was  not  disclosed.    Tbe  prc- 

waa  such  as  the  act  cited  in  the  applica- 


Court.  Service.  Bill  of  excep- 
imestead.  Before  Jndge  Clark. 
April  tenn,  1877. 
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Cow»rtw.Piei!. 

jportcd  in  the  opinion. 

iHN  R.  WoBKiLL,  by  brief,  for  plaintiff  in  error. 
P.  H0LLI8,  for  defendant. 
ITKLEV,  Judge. 

Even  if,  ae  wasBnggeBted,biit  not  decided,  in  Bradley 
Saddler,  57  Ga.,  191,  service  of  the  bill  of  exceptions 
it  be  irregular  if  delayed  until  after  the  bill  of  exceptions 
seen  filed  in  the  clerk's  office,  yet,  where  counsel  for  de- 
ant  in  error  has  acknowledged  "  due  and  legal  service," 
the  acknowledgement  bears  date  on  the  same  day  as  the 
l's  entry  of  filing,  the  service  ought  to  be  preenmed  to 
hat  the  acknowledgement  declares  it,  that  is,  "  due  and 
.'*  In  the  present  case,  these  conditions  exist ;  the  en- 
if  filing  and  the  acknowledgement  of  service  both  bear 
,  July  19, 1877,  and  the  service  is  acknowledged  to  be 
3  and  legal."  It  was  said  that  the  date  in  the  clerk's 
r,  if  not  the  17th  of  July,  as  first  written,  is  erased,  and 
if  that  be  so  the  entry  is  now  wholly  without  date, 
inspection,  we  find,  following  the  erasure,  a  distinct 
perfectly  legible  date,  corresponding  with  that  annexed 
e  acknowledgement  of  service.  The  motion  made  by 
sel  to  dismiss  the  writ  of  error  for  defective  service,  is, 
;fore,  not  well  founded. 

Another  ground  of  motion  to  dismiss  is  to  be  consid- 
The  presiding  judge  died  before  certifying  the  bill 
xceptioQS,  but  the  date  of  his  death  does  not  appear- 
A  does  appear  from  the  affidavit  of  the  attorney  of  the 
itiff  in  error,  which  affidavit,  in  connection  with  an- 
r  by  a  disinterested  member  of  the  bar,  is  the  means 
:eby  the  bill  of  exoeptions  is  authenticated,  (see  Code, 
on  4255),  is  as  follows :  That  the  bill  of  exceptions  is 

and  contains  all  the  evidence  material  to  aclear  under- 
ling of  the  errors  complained  of;  that  the  bill  of  excep- 
.  was  delivered  to  the  jndge  on  the  15th  of  June,  1877 ; 
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Cowartw.  Page. 


that  the  court  adjoamed  od  the  19th  of  June ;  that  the 
bill  of  exceptions  was  not  returned  to  the  plaintiff  in  error 
or  his  counsel  until  after  the  judge's  death,  and  that  since 
the  death  the  counsel  had  used  all  possible  diligence  to 
have  the  bill  properly  verified,  but  not  until  the  day  on 
which  the  affidavit  was  made,  (the  12th  of  July  could  he 
find  any  person  who  could  recollect  the  case  sufficiently  to 
join  in  the  verification.     The  trial,  according  to  a  statement 
in  the  bill  of  exceptions,  took  place  on  the  20th  of  April, 
1877.     It  was  thus  less  than  sixty  days  from  the  trial,  to 
the  time  when  the  bill  was  tendered  to  the  judge,  and  the 
tender  was  four  days  before  the  adjournment  of  the  court. 
The  bill  was,  therefore,  in  the  judge's  hands  in  due  time. 
Acts  of  1876,  p.  24.     The  judge  died  without  having  either 
certified  or  returned  the  bill  of  exceptions.     Section  4266 
of  the  Code  declares  that,  "  if  the  judge  should  die  before 
certifying  the  same  *  *  then  the  party  may  verify  his  bill 
of  exceptions  by  his  own  oath,  or  that  of  his  attorney,  to- 
'  gether  with  the  oath  of  at  least  one  disinterested  member 
of  the  bar  who  was  present  at  the  trial ;  and  such  verifica- 
tion shall  operate  in  the  same  manner  as  the  certificate  of 
the  judge."     Within   what  time   after  the   death   of  the 
judge  the  verification  here  provided  ,for  is  to  be  had,  is  no- 
where prescribed.  .  Upon  general  principles,  there  should 
be  due  diligence.     The  counsel  deposes  in  his  affidavit  that 
he  used  all  possible  diligence,  and  nothing  to  the  contrary 
appears.      He  completed  the    verification   in  about  one 
month  after  the  paper  went  into  the  judge's  hands,  and  he 
caused  his  case  to  reach  this  court  in  time  for  the  term  to 
which  it  would  have  been  returnable  if  the  verification  had 
been  by  the  judge  himself.     No  term  was  lost,  and  there 
was  no  delay  that  worked  injury  to  the  opposite  party,  or 
to  the  general  interests  of  justije.     This  being  so,  we  are  of 
opinion  that  it  is  not  indispensable  to  the  retention  of  the 
case  in  court,  that  the  time  of  the  judge's  death  should  be 
disclosed.     The  motion  to  dismiss,  on  this  ground,  is  also 
overruled. 
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1.  A  third  and  final  ground  remains.  The  disinterested 
mber  of  the  bar  inade  liis  affidavit  on  the  12tli  of  July, 

same  day  on  wliicii  the  counsel  made  bis.  On  the  18th 
Inly,  the  former  added  to  hie  affidavit,  before  the  same 
^strate  who  attested  the  original,  these  worde:  "Inter- 
nations  sworn  to  and  sulvscribed  before  me."  To  this  ad- 
ion  was  annexed  the  signature  of  the  affiant,  and  that  of 

magistrate.  In  the  bill  of  exceptions  are  found  several 
irlineations,  none  of  them,  however,  material  to  the  real 
tter  to  be  decided  in  dealing  with  the  errore  assigned.     In 

original  affidavit,  which  precedes  the  addition  qnoted, 

interlined  the  words,  '^and  contains  all  the  evidence 
terial  to  a  clear  understanding  of  the  eirora  complained 
'  We  think  it  is  to  the  interlining  of  these  words  in  the 
^nal  affidavit  that  the  addition  is  to  be  understood  as 
erring.  That  is  the  more  natnral  construction ;  and  hence 
s  not  to  be  inferred  that  the  bill  of  exceptions  received 
'  of  its  interlineations  after  it  was  sworn  to  by  the  conn- 
and  by  the  disinterested  attorney,  on  the  12th  of  July, 
ireover,  annexed  to  the  bill  of  exceptions  is  an  entry 
ned  by  the  counsel  for  defendant  in  error,  dated  July  3, 
ich  runs  thus :  "  I  agree  tliat  the  foregoing  bill  of  excep- 
ns  is  true,  and  coit^ins  all  the  evidence  had  npon  the 
il  of  the  case."  It  is  not  probable  that  the  bill  of  excep- 
QS  was  altered  by  interlineations  or  otherwise,  after  this 
,ry  was  annexed  to  it  and  signed.  And  if  it  was  not,  the 
erlineations  found  in  the  original  affidavit  are  not  inate- 
I,  since  they  relate  only  to  what  is  distinctly  enoagli  ad- 
tted  in  this  entry — that  is,  the  completeness  of  the  evi- 
ice.  On  the  whole,  we  think  we  have  before  us  the  real 
e  that  was  acted  upon  by  the  court  below,  and  that  the  writ 
error  should  be  sustained,  and  the  case  heard  on  its  merits. 
I.  The  action  was  complaint  for  land,  an  abstract  of  title 
ng  annexed  to  the  declaration.  The  chain  of  title  noted 
the  abstract  consisted  of  a  grant  from  the  state,  followed 
several  successive  deeds,  carrying  the  title  down  to  the 
intiffs  deceased  husband,  and  closing  with  an  assignment 
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ef  homestead  by  the  ordinary  of  the  county,  to  the  plaintiff 
and  her  minor  children.  In  her  declaration,  she  claimed 
title  to  the  premises  as  the  head  of  a  family  of  minor  chil- 
dren, the  names  of  whom  were  e^  forth,  and  of  whom  she 
alleged  herself  to  be  the  mother  and  natural  guardian. 
They,  as  well  as  herself,  bore  the  family  name  of  her  de- 
ceased husband.  At  the  trial,  after  introducing  the  gi;ant 
and  all  the  deeds  mentioned  in  the  abstract,  she  offered  in 
evidence  the  homestead  papers,  as  recorded  in  the  proper 
office,  the  same  consisting  of  her  application,  dated  Septem- 
ber 25,  1869,  the  onler  of  survey,  dated  the  same  day,  the 
surveyor's  return  (with  plat),  dated  October  4,  1869,  and 
the  final  approval  of  the  ordinary,  dated  November  1,  1869. 
The  court,  on  objection  by  the  opposite  party,  excluded  the 
evidence,  and  a  verdict  was  rendered  in  favor  of  the  defend- 
ant. The  objection  to  the  evidence  was,  that  the  jurisdic- 
tion of  the  ordinary  to  set  apart  the  homestead  did  not  ap- 
pear. This  objection,  as  we  learn  from  the  argument,  rested 
on  the  fact,  that  in  the  application  for  homestead,  the  plain- 
tiff described  herself  as  the  head  of  a  family,  without  alleg- 
ing that  her  family  consisted,  in  whole  or  in  part,  of  minor 
children.  It  is  true  that  the  composition  of  her  family  does 
not  appear  in  the  application,  or  elsewhere  in  the  homestead 
proceedings.  But  her  application  was  made,  expressly,  un- 
der the  homestead  law  of  October  3,  1868,  and  she  repre- 
sented herself  to  be  the  head  of  a  family.  What  sort  of  a 
family  did  she  mean!  Undoubtedly,  some  sort  provided 
for  by  that  act.  The  ordinary  entertained  her  application, 
and  approved  the  proceedings  under  it.  Certainly,  his  ac- 
tion IB  prima  facie  legal ;  and  if  the  family  in  whose  behalf 
he  allowed  the  homestead  is  not  such  a  family  as  the  law  he 
administered  applies  to,  the  burden  of  proving  this  is  upon 
those  who  assert  it.  The  presence  of  minor  children  in  a 
family  is  not  essential  to  the  homestead  right.  41  Ga,^  153 ; 
56  Ib.y  390.  When  it  appears  on  the  face  of  the  applica- 
tion, with  reasonable  certainty,  that  the  applicant  is  the  head 
of  a  family,  it  is  enough  to  give  to  the  ordinary  jurisdiction, 
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Omieti  (1  al.  Tt,  Ulddlalijwiki. 

it  element  of  jurisdiction  is  concerned.  Idem, 
ider  the  allegations  in  tlie  declaration,  and  the 
of  the  hotiiestead  link  in  the  chain  of  title,  as 
I  abstract,  it  was  necessary  for  the  plaintiff  to 
is  particular  action,  that  her  family  consisted  of 
reu,  that  was  no  reason  for  excluding  the  liome- 
8.  The  papers  were  a  part  of  her  title,  and  it 
pear  tliat  she  was  not  ready,  had  they  been  ad- 
dduce  such  further  evidence  as  was  necessary  to 
declaration.  The  exclusion  of  the  papers  was 
his  error  broke  down  her  case, 
t  reversed. 


Greaves  ei  al.,  plaintiffs  in  error,  va.  Samuel  C. 
MtUDLEBROoKS,  defendant  in  error. 

od  plat  of  iHnda  under  the  homeatead  laws,   may  be  ad- 
evideuce,  though  not  scaled  according  to  rule  SO  of  the 

unta,  or  former  recovery,  and  all  pleas  in  avoidance  of 
^use  of  action,  must  be  speciallj  pleaded,  and  evidence 
meradjudicatioD,  isnotadmiasLbleunderihegeneralissue, 
9,  section  3456;  even  if  the  evidence  bad  been  admissible 
jleadlngB,  still  an  action  of  trover  to  recover  the  property 
e  claimant  of  title  thereto,  and  thoae  in  poeseasion  thereof, 
rolled  b;  a  judgment  for  the  sureties  on  a  constable's  hood 
;Iul  levy,  though  the  defendaata  in  trover  purchased  at  the 
sale.  The  trespass  verdict  in  favor  of  the  sureties  may 
d  on  very  different  iesuee  from  the  title  to  the  property, 
erdict  and  judgment  ie  not  evidence  ia  the  trover  case. 
t  in  this  case  is  supported  by  evidence,  and  not  against 


id.     Survey.      Pleadings.      Judgments.      New 
ore  Judge  BAitTLEn.     Jones  Superior  Court. 

I,  1877. 


1  in  the  opinion. 
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Omvea  <l  of.  m.  HlddlBbrooki. 


C.  P.  (JiuwpoBD ;  HutDBHAH  &  Johnson,  for  plaintiffs  in 
error. 

LoFTOH  &  'BixiLBTt,  ioT  defendant. 

Jackson,  Judge. 

Middlebrookfi  and  familj  sited  Oreavee  and  others  in  trover 
for  certain  quantities  of  com  and  fodder,  to  which  they 
claimed  title  as  raised  on  their  homestead,  regularly  set  apart. 
The  defendants  pleaded  that  they  parcliased  the  com  and 
fodder  at  a  constahle's  sale,  sold  as  the  property  of  Ben  Har- 
ris and  another.  The  jury  found  seventy-five  dollars  for 
the  plaintiff ;  defendants  made  a  motion  for  a  new  trial,  it 
was  overmled,  and  defendants  excepted. 

The  grounds  insisted  on  here  for  a  new  trial  are  these : 
First,  that  the  homestead  papers,  particularly  the  plat,  was 
improperly  admitted  in  evidence ;  secondly,  that  the  tres- 
pass suit  against  the  constable  and  sureties  on  bond,  witli 
verdict  and  judgment  for  sureties,  after  death  of  constable 
pendente  life,  was  rejected  as  evidence ;  and,  thirdly,  be- 
canse  the  verdict  was  against  the  law  and  the  testimony, 

1.  We  think  that  the  homestead  papers  were  properly  in- 
troduced in  evidence.  The  only  objection  was,  that  the  sur- 
vey was  not  laid  down  by  a  scale  of  ten  chains  to  the  inch, 
nnder  the  56th  rule  of  court.     We  regard  the  rule  as  difec- 

• —  ,._i..  — 1  !«  .,,1 I'g^j  with,  we  would  not  hold  it 

e  entire  proceedings.  Besides, 
rveys  under  orders,  or  rules  of 
t,  and  need  not  be  followed  by 
;  a  homestead. 

trespass  case  was  properly  re- 
udicata  was  filed,  which  is  nec- 
[>i\  3458.  This  plea  is  matter  of 
ially  pleaded  under  that  section. 
>uld  hardly  have  availed.  The 
by  the  constable,  and  the  verdict 


JPKEME  COURT  OF  GEOEGIA. 

UcLwdaa  n.  HoUuid.  tdm'i. 

at  were  for  the  sureties  only.  B«eidee,  the 
re  is  title  to  com  and  fodder ;  there,  it  was  a 
fy.  The  levy  might  have  been  rightfnl,  though 
I  title  in  the  defendant  in  fi.  fa.,  and  the  officer 
protected  by  tlie  necessary  affidavit.  A  plea  of 
'ery  must  be  good  on  botli  sides — mntaal — other- 

jrdict  is  supported  by  the  evidence.  Middle- 
e  that  the  coru  was  raised  on  his  homestead,  and 
liis  crib  by  these  parties.  Nor  was  it  against 
lode,  section  3075,  allows  the  recovery  for  the 
nnt  against  all  trespassers,  who  acted  jointly, 
im  to  have  done  so,  from  the  testimouy.  There- 
in the  judgment  on  all  the  points  made. 
:  affinned. 


iDON,  plaintiff  in  error,  vs.  Ma.btha  P.  Holland, 
administratrix,  defendant  in  error. 

d  and  bill  of  exceptions  were  mailed  by  the  tAeAi  of  tbe 
aX,  uid  lost  in  traosrolaslon,  counsel  for  plaJnUB  ia  error 
e  moved,  at  the  term  of  this  court  to  which  the  writ  of 
8  returnable,  to  have  copies  establiBbed.  so  that  the  case 
been  beard  at  that  term.    The  motion  comes  too  late,  at 

n  the  Snprenie  Court.  Lost  papers.  Evidence. 
Supreme  Oourt.     August  Term,  1877. 

meeessary. 

rER,  for  plaintiff  in  error. 

R.  E.  Keitmoh,  for  defendant. 
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McLendoo  «t.  HoUrad,  adm'z. 


Wasner,  Chief  Justice. 

When  this  case  was  called  upon  the  docket,  the  defend- 
ant in  error  made  a  motion  to  dismiss  it  on  the  p^ound  that 
it  had  not  been  transmitted  to  this  court  witliin  the  time, 
and  in  the  manner,  required  bj  law. 

It  appears  that  the  original  bill  of  exceptions  was  signed 
and  certified  by  the  judge  on  the  3d  day  of  October,  1876, 
and  was  filed  in  the  clerk's  office  on  the  18th  of  October,  1876. 
It  also  appears  by  affidavit  of  the  clerk  of  the  superior 
court,  that  he  made  out  a  complete  transcript  of  the  record, 
certified  the  same,  and  transmitted  it,  together  with  the 
original  bill  of  exceptions,  to  the  clerk  of  this  court,  within 
the  time  prescribed  by  law,  and  in  time  to  have  reached 
this  court  for  the  January  term,  1877.  The  clerk  of  this 
^urt  never  received  that  record  and  the  original  bill  of  ex- 
ceptions, and  the  same  appears  to  have  been  lost.  On  the 
26th  of  March,  1877,  the  plaintiff  in  error  filed  in  the 
clerk's  office  of  this  court  what  purports  to  be  a  certified 
copy  of  the  lost  record  and  original  bill  of  exceptions,  and 
>ow  asks  the  court  to  hear  the  ease  thereon. 

It  was  the  duty  of  the  plaintiff  in  error,  at  the  January 
term  of  the  court  to  which  the  case  was  returnable,  when 
he  fonnd  that  the  case  had  not  reached  the  court,  but  had 
probably  been  lost  in  the  transmission  thereof,  (as  the  exer- 
cise of  ordinary  diligence  would  have  enabled  him  to  have 
known  that  fact  then  as  well  as  row,)  to  have  made  a  motion 
at  that  term,  to  have  established  tlie  certified  copy  record 
and  bill  of  exceptions,  so  that  the  case  mi^t  liave  been 
heard  and  decided  at  that  term  of  the  court,  as  required  by 
the  constitution  and  laws  of  the  state.  Failing  to  make  the 
motion  at  the  January  term  to  which  the  case  was  returna- 
ble, and  having  delayed  doing  so  until  the  present  time,  the 
^^  must  be  dismissed. 
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Smith  M.  Printnp  BroChen  ft  Co. 


Sidney  P.  Smith,  plaintiff  in  error,  vs.  Pkintup  Bothebs  & 

Company,  defendants  in  error. 

1.  Where  to  an  action  against  the  acceptor  of  a  bill  of  exchange,  the 
defendant  pleads  in  abat«ment  pendency  of  former  suit,  in  this  that 
he  was  a  member  of  the  firm  who  were  the  drawers  of  such  bill,  and 
has  been  already  sued  on  such  draft  with  the  other  members  of  said 
firm,  the  plea  was  properly  stricken  on  demurer,  inasmuch  as  it  did 
not  set  forth  in  what  capacity  defendant  was  sued  in  the  first  suit, 
whether  as  one  of  the  drawers  or  as  the  acceptor. 

2.  For  the  same  reason  a  plea  in  bar,  to  the  effect  that  plaintiffs  had  ob* 
tained  a  verdict  in  said  first  suit  for  the  full  amount  of  said  draft,  etc, 
was  properly  stricken.  There  is  no  allegation  that  he  had  ever  been 
previously  sued,  or  that  any  verdict  had  been  rendered  against  him 
as  acceptor. 

Pleadings.  Negotiable  instruments.  Before  Judge  TJn- 
DBBwooD.  Floyd  Superior  Court.  January  Adjourned 
Term,  1877. 

Beported  in  the  opinion. 

WwGHT  &  Featuebston;  J.  W.  EwiNG,  for  plaintiff  in 
error. 

Dabney  &  FoucHE,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffs  against  the 
defendant  as  acceptor  of  two  bills  of  exchange,  drawn 
upon  him  in  favor  of  the  plaintiffs,  one  for  the  sum  of  $1,- 
642.77,  the  other  for  the  sum  of  $650.00,  and  both  dated  8th 
July,  1876,  payable  thirty  days  after  date.  The  defendant 
pleaded  to  the  plaintiffs'  suit  ^^  that  he  was  a  member  of  the 
firm  of  8.  P.  Smith,  Son  &  Brother ;  that  said  firm  was  com- 
posed of  S.  P.  Smith,  H.  H.  Smith  and  Greenville  Smith, 
all  of  said  county;  that  the  plaintiffs  have  sued  this  defen- 
dant with  the  other  members  of  said  firm  of  said  S.  P.  Smith, 
Son  &  Brother,  on  the  same  drafts  sued  on  in  this  case,  said 
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suit  having  been  instituted  prior  to  the  commencement  of 
this  suit  on  the  16th  of  September,  18 1 5,  and  the  same  is 
etill  pending  in  this  court ;  therefore  he  pleads  said  former 
suit  in  abatement  of  this  suit."     This  plea  was  filed  on  the 
18th  of  April,  1877.     The  plaintiffs'  action  wjw  commenced 
on  the  16th  of  September,  1875,  and  made  returnable  to  the 
court  an  the  first  Monday  in  January,  1876.     On  the  same 
day  the  plea  in  abatement  was  filed,  to-wit :  on  the  18th  of 
April,  1877,  the  defendant  amended  that  plea  and  alleged 
''that  since  the  filing  of  the  same  the  plaiiitiffs  have  obtained 
a  verdict  of  the  jury  in  said  former  suit  for  the  full  amount 
of  the  principal,  interest  and  cost  therein   sued  for,  said 
verdict  being  rendered  on  the  18th  of  April,  1877,  and  this 
defendant  pleads  said  verdict  in  bar  of  this  suit."     At  the 
trial  term  of  the  case,  to-wit:  on  the  18th  of  April,  1877, 
the  same  day  on  which  the  plea  in   abatement,  and   the 
amendment  thereto  were  filed,  the  court,  on  motion  of  the 
plaintiffs,  ordered  the  defendant's  plea  to  be  stricken,  and  a 
verdict  was  taken  for  the  plaintiffs,  whereupon  the  defendant 
excepted.     There  was  no  error  in  striking  the  defendant's 
plea  as  amended.     If  the  plea  in  abatement,  of  which  the 
•  amended  plea  was  a  part  thereof,  had  been  filed  in  time,  still 
the  amended  plea  was  defective,  inasmuch  as  it  did  not  all^e 
in  what  character  the  defendant  was  sued  in  the  former  suit, 
ttpon  the  drafts,  in  which  the  verdict  was  rendered  against 
Wm,  whether  as  one  of  the  drawers  of  the  drafts,  or  as  the 
acceptor  thereof.     According  to  the  face  of  the  dmf ts  and 
^  allegations  in  the  defendant's  plea,  he  was  one  of  the 
^l^awers  thereof  as  well  as  acceptor.     The  present  suit  is 
^inst  him  as  acceptor  of  the  drafts,  and  there  is  no  allega- 
tion in  the  defendant's  plea  that  the  drafts  have  ever  been 
paid  by  either  the  drawers  or  the  acceptor,  or  that  any  ver- 
dict has  ever  been  rendered  against  him  in  any  former  suit 
w  acceptor  of  the  drafts. 
I«t  the  judgment  of  the  court  below  be  affirmed. 
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ClowdT  A  Cnlpspper  m.  Wjnn  (( al..  tet' 

Cloweb  tfe  CuLPEPPEE,  plaintiffB  in  error, 
C.  Wynn  et  al.,  executrixes,  defenda 

1.  When  a  draft  drawn  "by  several  pcrwins  is  d«1i 
the  amount,  and  the  payee  has  notice,  iKfore  fi 
sideratioD,  or  otherwise  acting  upon  the  draft  U. 
of  the  drawers  fixed  a  limit  lo  the  amount,  nud  . 
the  blank  with  that  much,  and  no  mure,  the  lial 
to  the  payee  will  be  restricted  accordingly;  and 
Ing  a  larger  sam.  and  by  parting  with  v«tue  comi 
to  another  one  of  the  drawora,  will  acquire  na 
the  drawer  who  fixed  Ihe  limit  uayUiiDg  in  czce 

S.  The  charge  of  the  court,  In  announcing  the  an 
mle,  was  sufBcicntly  cltAr  and  explicit  to  beuni 
ordinary  capacity. 

Keeotiable  iustniments.  Blanks.  Char 
fore  Judge  Kau,.  Monroe  Superior  Com 
1876. 

Report  unnecessary. 

Cabanibs  &  Tdkneb,  for  plaiotifis  in  er 

W.  D.  Stoute,  for  defendante. 

Blbcklet,  Judge. 

Tlic  suit  was  on  a  draft  for  three  faund 
in  February  and  due  in  October.  The 
plaintiffs,  and  the  drawers  were  the  deft 
the  latter  made  no  defense,  and  judgm 
them.  The  third  defended,  and  peadioj 
died,  and  her  executrixes  were  inade  pwt 
grandmother  of  one  of  the  others,  and  1 
alone  received  the  conaideration  for  the  ii 
consideration  consisted,  in  part,  of  his  pric 
the  payees,  and  in  part  of  advances  madt 
after  the  draft  was  signed  anddehvered.  1 
to  him  a  blank  draft  to  have  it  signed  up. 
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the  residence  of  liie  grandmother,  where  it  wae  signed  by 
himself,  her  and  anotlier  person ;  she  stating  at  tlie  time  that 
she  would  I>e  responsible  for  one  hundred  dollars  onlj.  Ko 
amonnt  was  inserted  in  the  writing  until  the  grandson  re- 
tnmcd  it  to  the  payees,  when  the  payees  tilled  the  blank 
with  three  hundred  dollars.  He  testified  at  the  trial  that  he 
informed  them,  tirst  when  he  received  the  blank  draft  from 
them,  and  again  when  he  returned  it  signed  np,  that  hia 
grandmother  would  stand  for  one  hundred  dollars,  and  no 
more.  They,  on  the  contrary,  testified  that  he  did  not  so 
inform  them,  and  that  they  had  no  such  information  from 
any  sonrce  until  after  the  draft  became  due.  The  plea  con- 
ceded an  original  liability  to  the  extent  of  one  hnndred  dol- 
]am,  set  up  payment  of  that  enm,  and  denied  that  authority 
had  been  given  to  till  the  blank  with  any  greater  sum,  etc. 
The  court  charged  the  jury,  in  substance,  that  if  the  defend- 
ant limited  her  liability,  and  if  the  plaintiffs,  either  before  or 
after  she  signed,  and  before  they  sold  goods  or  otlierwise 
dealt  on  the  faith  of  the  instrument,  had  notice  thereof,  and 
if  Uie  amonnt  limited  had  been  paid,  the  plaintiffs  could  not 
reco\-er. 

1.  The  question  in  the  case  seriously  contested  was,  as  to 

notice.     The  evidence  was  conflicting.     If  the  defendant's 

witness  was  to  be  believed,  the  notice  was  in  time.     The 

payees  could  not  rightfully  fill  the  blank,  asjthey  did,  in  face 

of  such   notice.     1  Parsons  on  Notes  and  Bills,  109.     We 

might  Bay  that  we  believe  the  plaintiffs  represented  the  mat- 

ter  truly,  but  what  legal  reason  could  we  give  for  setting 

-"    ■'       •  ■ '  when  the  jury,  so  far  as  we  can 

stands  nnimpeached,  except  as 

lintiffs,  and  they  are  interested 

,  the  more  probable  account  of 

18  certainly  enough  evidence  to 

■esiding  judge  was  satisfied,  and 

,  great  weight.     If  perjury  was 

>  indict  the  witness  and  convict 

be  set  aside.     Code,  §  1467. 


that  the  cbar 
think  it  not  w 
liglit  of  tlie  e 
irore  of  ordini 
ir  busineBB,  w 
icjae  Innguagt 
;lieve,  from  tL 
,  limited  her  1 
and  Oulpeppi 
gned  Baid  not 
X  acted  on  th 
ihility,  and  th 
las  been  paid, 
aurdutj  tofin 
aintiffs' conns 
f^lit  up  in  the 
1,  in  fact,  mi 
on  any  decii 
lew  is  altogetl 
iTowed  deser 
i  soon  as  it  i 
al  inanliood. 
ath,  is  worthy 

i.,341;  25  lb 
r,  283;  39  /i 
60;  UMasa., 


ror,  va.  The  I 
iDt  in  error. 
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2.  Provocation  by  words  and  menaces  alone,  will  not  reduce  homicide 
from  murder  to  manslaughter. 

8.  It  18  error  for  the  court  to  charge  the  jury  to  the  effect  that  if  they  be- 
lieve the  facts  detailed  by  the  witnesses,  and  that  the  person  assaulted 
had  died,  "that  would  have  made  the  crime  murder;  then,  death 
not  having  ensued,  the  crime  is  an  assault  with  intent  to  murder.*' 
It  amounts  to  a  stroqg  expression  of  opinion  on  the  facts  by  the 
court,  and  is  prohibited  in  express  language  by  the  statute. 

4.  Where  the  charge  excepted  to,  as  presented  in  the  record,  contains 
no  punctuation  marks,  it  seems  that  this  court  will  pass  upon  it  pre- 
cisely  as  it  stands,  and  will  not  supply,  in  construing  it,  such 
marks. — (R.) 

5.  The  statement  of  the  prisoner  is  not  evidence,  but  is  only  entitled 
to  such  weight  as  the  jury  see  fit  to  give  it. 

Crimiual  law.      Charge  of    court.     Evidence.     Before 
Judge  Hill.     Crawford   Superior  Court.     March   Term, 

1877. 

Reported  in  the  opinion. 
Bacon  &  Rutherford,  for  plaintiff  in  error. 
C.  L.  Bartlett,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

The  defendant  was  indicted  and  found  guilty  of  an  assault 
with  intent  to  murder  Henry  Conyers.  They  had  a  diffi- 
culty the  night  before,  when  Conyers  first  slapped  Ross,  and 
then,  on  Ross  slapping  him  back,  cursed  him  and  threatened 

to  cut  his  d d  heart  out  of  him.     On  the  occasion  of  the 

stabbing,  the  next  day,  nobody  but  the  two  were  present, 
and,  if  Conyers  was  believed  by  the  jury,  the  case  is  a  clear 
one  for  the  state ;  but,  about  the  difficulty  of  the  previous 
night,  Conyers  is  contradicted  in  some  particulars  by  others 
who  were  present,  and  the  statement  of  the  prisoner  as  to 
that  difficulty  rather  corroborated.  The  defendant  was  sen- 
tenced to  eight  years  in  the  penitentiary ;  he  moved  for  a 
new  trial,  on  various  grounds ;  the  motion  was  overruled, 
and  he  excepted. 

1.  The  court  charged  the  jury  to  the  effect  that  the  in- 
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night  was  time  enough  for  paseion  to  cool  and 
ime  its  swaj ;  and  error  is  assigned  that  cool- 
r  the  jury,  aot  the  conrt,  to  decide. 
68  DO  certain  time,  and,  tlieiefore,  it  is  perhaps 
B  jury  be  left  free  in  each  case  to  decide  for 
iiether  passion  had  time  to  cool  and  reason  to 
ay.  And  such  seems  to  be  the  current  of  an- 
arton  on  Homicide,  §449,  and  cases  cited.  It 
estion  of  fact,  and  of  the  judgment  of  men 
3,  than  of  law ;  and  a«  no  certain  time  is  fixed 
idge  had  better  leave  it  to  the  jury,  nnder  the 
pie  laid  down  in  the  Code,  Code,  §4325. 
e  is  clear  that  provocation  by  mere  words  and 
not  reduce  a  homicide  from  murder  to  man- 
1  the  court  was  right  so  to  charge.  Take  the 
igether,  and  we  think  there  was  enongh  to  au- 
liarge,  and  that  no  injustice  was  done  to  the 
by. 

ecord,  however,  makes  the  court  Lake  the  case 
e  jury  and  decide  it  himself,  if  the  chai^  be 
ie  plaintiff  in  error  insists  that  it  was  intended, 
t  Iiave  affected  the  jury.  It  is  in  these  words : 
ve  from  the  testimony  that  he  committed  the 
circumstance  as  detailed  by  the  witnesses  that 
made  the  crime  mnrder  {if  death  had  ensued) 
it  having  ensued  the  crime  is  an  assault  with 
ler."  There  are  no  punctuation  maKks  in  tlie 
charge,  and,  as  it  stands,  it  bears  the  constme- 
h  seems  to  be  the  meaning  of  it,)  that  if  the 
:he  circumstances  detailed,  and  Conyers  had 
vas  murder ;  and  Conyers  not  dying,  the  crime 
intent  to  murder.  If  the  jury  so  Uioog'ht 
s^  meant,  it  is  clear  that  the  prisoner  was 
lO  chai^ ;  for  it  is  for  the  jury  to  say  whether 
etailod,  would  have  made  a  case  of  murder  if 
died,  and  of  assault  with  intent  to  murder  as 
the  court  so  charged,  he  not  only  intimated. 
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bnt  expressed,  an  opinion  on  the  evidence ;  and  not  onlj 
expressed  an  opinion,  but  told  the  jury  what  they  should  do 
if  they  believed  the  witnesses — ^at  least,  what  he  thought 
they  oaght  to  do.  Perhaps  the  record  is  wrong ;  perhaps 
a  word  or  two  is  omitted,  as  is  insisted  upon  by  the  solici- 
tor general ;  but  no  diminution  has  been  suggested,  and  we 
must  take  the  charge  as  it  stands.  It  may  have  controlled 
the  verdjct,  and  though  the  stabbing  six  times,  makes  a  bad 
ease  against  the  prisoner,  he  not  being  hurt  at  all,  yet  it  is 
better,  perhaps,  that  he  be  tried  over. 

4.  We  see  no  error  in  the  charge  that  the  statement  of 
the  prisoner  was  not  evidence,  but  was  entitled  only  to  such 
weight  as  they  chose  to  give  it.  Such  is  the  sense,  and 
almost  the  words,  of  the  statute.     Code,  §4637. 

Judgment  reversed. 


The  Matob  and  Council  of  the  Cfiy  of  Atlanta,  plain, 
tiffin  error,  vs.  The  Macon  and  Western  Kailroad  Com- 
pany, defendant  in  error. 

[Blbcklst,  Jo(|ge,  haring  been  of  coaneel,  did  not  preeide  In  this  case.] 

Where  a  manicipal  corporation  has  exchanged  lots  with  a  railroad 
company,  under  a  contract  that  a  street  running  through  the  land 
conveyed  to  said  company,  should  be  forever  closed,  and  the  com- 
pany has  expended  large  sums  of  money  in  improving  said  lot, 
building  depots,  tracks,  etc.,  thereon,  and  the  city  now  threatens  to 
open  said  street,  paying  the  usual  damages  therefor  under  the  pro- 
visions of  its  charter,  asserting  that  the  municipal  authorities  had 
no  power  to  make  the  contract  above  referred  to: 

EUd,  that  a  demurrer  to  a  bUl  by  the  railroad  company,  setting  forth 
the  above  recited  facts,  praying  the  cancellation  of  the  contract  of 
exchange  of  lands,  or  if  that  be  impracticable,  that  it  have  such 
relief  as  a  court  of  equity  can  alone  give,  was  properly  overruled. 

Equity.    Municipal  corporations.    Streets.    Before  Judge 
Hall.    Fulton  Superior  Court.     April  Term,  1877. 

Reported  in  the  decision, 
le 
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ing  a  depot  and  warehouse,  purchasing  land  adjoining  its 
new  location,  leveling  the  land  by  digging  down  the  high 
ground  and  filling  in  said  part  of  Hunter  street,  and  in  set- 
tling a  dispute  as  to  its  title  to  the  old  Monroe  railroad  em- 
bankment, the  sum  of  $54^000.00.  The  complainant  further 
alleges,  that  the  defendant  has  notified  it  of  its  determinsr 
tion  to  open  Hunter  street  across  its  track,  and  inviting  it 
to  appoint  assessors  under  the  provisions  of  the  defendant's 
charter,  to  assess  the  damages.  The  prayer  of  the  com- 
plainant is,  that  the  contract  may  be  rescinded,  but  if  that 
cannot  be  done,^it  prays  the  court  to  do  it  that  justice  which 
a  court  of  equity  alone  can  do,  in  view  of  the  facts  of  the 
ease.  To  this  bill  of  the  complainant,  the  defendant  filed 
a  general  demurrer,  which  was  overruled  by  the  court,  and 
the  defendant  excepted. 

The  effect  of  the  defendant's  demurrer  is  to  say,  that 
what  is  charged  in  complainant's  bill  is  true ;  that  its  lot 
conveyed  to  the  defendant  in  the  centre  of  the  city  was  its 
property;  that  in  part  consideration  therefor  the  defen- 
dant did  agree  to  dose  up  that  part  of  Hunter  street,  as 
alleged,  and  although  the  complainant  has  acted  on  the  faith 
of  that  agreement,  made  valuable  improvements,  and  ex- 
pended a  large  sum  of  money,  still,  inasmuch  as  the  defen- 
dant has  discovered  that  it  did  not  have  any  lawful  author- 
ity to  make  the  contract  to  close  up  that  part  of  Hunter 
street,  it  will  now  open  it,  and  pay  the  complainant  suoh 
damages  only  as  may  be  assessed  under  the  provisions  of  its 
own  charter  for  taking  private  property  in  ordinary  cases. 
Assuming  it  to  be  true,  as  insisted  by  the  defendant,  that  it 
.did  not  have  the  lawful  authority  to  make  the  contract 
which  it  did  for  dosing  up  that  part  of  Hunter  street  men- 
tioned in  the  record,  it  by  no  means  follows  that  it  would 
beL  equitable  and  just  to  allow  the  defendant  now  to  open 
that  part  of  the  street  over  or  through  the  complainant's 
property,  and  have  the  damages  assessed  therefor  in  the 
ordinary  manner,  in  a  common  law  court,  as  when  private 
property  is  taken  for  the  use  of  the  public. 
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of  the  allegations  contained  in  the  complainant's 
L  the  demnrrer  admits  to  be  true,  a  court  of  eqnity 
afford  adequate  and  complete  relief  to  the  com- 

The  demurrer  was,  therefore,  properly  overruled. 

judgment  of  the  court  below  be  affirmed. 


tf  Rkspebb  &  CoHPANT,  plaintiffs  in  error,  v».  Mart 
J.  Weaver,  defendant  in  error. 

n  1783  of  the  Code,  a  married  woman  is  disabled  f  nnn  bind- 

sparate  estate  by  any  contract  of  suretyship,  whether  in  be- 

ir  husband  or  of  any  other  person. 

le  plaintiff  himself  proves  the  contract  sued  upon  to  be  one 

'Ship  on  tbe  part  of  a  married  woman,  (one  of  the  defend. 

le  action.)  do  special  plea  is  requlrite  to  malte  the  evidence 

for  her  defenie. 

ial  errors  on  the  trial  do  not  vitiate  the  result. 

id  and  wife.     Principal  and  Eecnrity.     PleadingB.  ■ 
n  the  Superior  Court.     New  trial.     Before  Judge 
'onroe  Superior  Court.    February  Term,  1877. 

ed  in  the  opinion. 

38  &  TtTBNEs ;  R.  L.  Beknbr,  for  plaintiffs  in  error. 

k  ToBNER,  for  defendant. 

,  Judge. 

!  covert,  jointly  with  her  husband  and  seTeral  oth- 
a  draft,  payable  to  their  own  order,  and  indorsed 
I.  Suit  was  brought  upon  it  by  the  holders.  The 
»ne  and  partial  failure  of  consideration  wotb 
The  feme  covert  afterwards  pleaded  that  she  had 
dicated  a  bankrupt,  pendingthe  action.  The  plain- 
ed to  this,  that  they  held  a  conveyance  to  secure 


AUGUST  TERM,  1877.  256 


Saalsbnry,  RespeMi  it  Co.  v9.  Weaver. 


the  debt,  executed  under  section  1969  of  the  Code,  and  thej 
prayed  that  this  security  might  be  made  available  in 
the  statutory  method.  A  trial  took  place,  and  the  jury 
found  in  favor  of  the  plaintiffs,  as  to  all  the  defendants  ex- 
cept the  feme  covert  A  motion  was  made  by  the  plaintiffs 
for  a  new  trial,  on  various  grounds.  The  motion  was  over- 
ruled. 

1.  2.  In  the  argument  before  us,  it  was  not  suggested 
that  Mrs.  Weaver  was  not  a  married  woman  when  she  en- 
tered into  the  contract,  nor  was  it  pretended  that  she  was 
interested  in  the  consideration  of  that  contract.  We  think 
it  appears  on  the  face  of  the  record  that  the  coverture  was 
conceded  in  the  court  below,  and  we  understood  it  to  be 
conceded  here.  On  the  other  question,  the  evidence  of  the 
plaintiffs  themselves  is,  that  the  debt  was  not  hers,  but  that 
the  draft  sued  on  was  drawn  to  cover  a  debt  due  to  them  by 
her  son,  one  of  the  co-drawers  with  her.  This  being  so,  the 
plaintiffs,  in  attempting  to  make  out  their  case,  have  shown 
clearly  that  they  are  not  entitled  to  recover  as  to  her.  The 
Code  (§  1783)  restrains  married  women  from  binding  their 
separate  estates  by  any  contract  of  suretyship.  This  is  a  wise 
and  prudent  provision  of  the  law ;  and,  we  think,  the  plain- 
tiffs, after  supplying  the  evidence  of  the  suretyship,  cannot 
complain  that  it  was  not  specially  pleaded.  According  to 
their  own  showing,  the  contract  which  they  sought  to  en- 
force was  not  binding  upon  her.  There  was  thus  no  occa- 
sion for  a  special  plea.     See  56  Ga.,  210. 

3.  If  errors  were  committed  by  the  court,  they  were  im- 
material. Were  a  new  trial  ordered,  it  could  not  result  oth- 
erwise than  in  a  verdict  similar  to  that  which  has  been  ren- 
dered. 

Cited  for  plaintiffs,  57  Ca.,  83 ;  Bouvier's  Die,  "  Issue ;'' 
40  Ga.,  231;  13  /J.,  97;  9  lb.,  160:  55  /J.,  276;  32  Ik, 
372;  1  Gr'leafs  Ev.,  §§  50,  51,  52.  For  defendant,  Code, 
section  1783. 

Judgment  affirmed. 
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WeRUnarelud,  cniiitee,  trt-  Powells 

WEsTMOKELANit,  truBtec,  plaintiff  in  error,  vs., 
Thomas  S.  Powell,  defendant  in  error. 

:  1044  and  1952.  Id  tbe  nainc  chapter  of  tbe  Code,  sfaonld  be 
;A  together,  and,  conalruing  Ihem  together,  section  IMS  does 
ract  or  limit  the  Btatule  {13  EllKabellt)  against  fraudulent 
Dces  by  teaviog  out  tbe  words  "and  others"  after  "credi- 
lut.  In  the  sense  of  tbal  acclion  (1993),  aided  by  1B44,  the  re- 
f  deblor  and  creditor  would  seem  to  enist  so  far  as  to  make 
ncea  fraudulent  as  sgalnt  the  injured  party,  if  aa  in  other 
,  whenever  "  one  person  h  liable  and  bound  by  law  to  pay 
an  nmount  of  money,  certain  or  uncertain." 
yanee.  therefore,  if  fraudulent  against  a,  creditor,  in  the  or- 
cgal  sense  of  tbut  word,  would  seem  to  be  fraudulent,  also, 
any  person  who  bad.  at  the  time  of  the  coveyance.  a  valid, 
}g  ciaim'for  damages  for  a  trespass  upon  his  person  or  pnq>- 
mmittcd  by  the  party  making  Hucb  conveyance, 
r  this  may  be,  tbe  statute  13th  of  Elizabeth,  in  so  far  aa  it 
•d  lortftatort  in  its  provisions,  is  still  in  force  in  Georgia,  nol 
ipressly  repealed  by  section  10S2  of  the  Code — nor  by  any 
ate  statute. 

.  this  tortftaior  was  insolvent,  or  was  left  insolvent,  when 
t  this  voluntary  conveyance,  it  was  void  as  against  the 
imaged;  and  whether  insolvent  or  not,  was  a  question  for 
— tbe  value  of  his  homestead  and  exemption  in  his  remain- 
te  not  to  be  counted  against  him.  in  the  abeeoce  of  all  evl- 
lat  he  intended  to  apply  for  tbe  same. 

an  not  insolvent,  and  the  conveyance  was  made  with  in- 
lelay  or  defraud  the  parly  damaged — if  it  was  not  only  toI- 
but  tainted  with  this  fraudulent  intent — then  the  conveyance 
10  against  the  party  damaged,  whether  the  graMeee,  being  vol- 
had  notice  of  the  fraudulent  Intent  or  not;  and  whether 
ludulcnt  intent  existed  or  not,  is  a  question  for  the  jury,  to 
mined  by  what  was  said  a(  the  time  tbe  deed  was  made,  the 
ry  condition  of  the  grantor,  and  all  other  surrounding  facts 
:umstauces.  inclnding  the  teatimony  of  the  grantor  hinwelf 
:t  to  his  true  intent. 

and  creditor.  Fraudulent  conveyances.  Torts, 
idge  Pekplks.  Fulton  Superior  Court.  October 
76. 


ed  in  the  opinion. 
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Westnorelinid,  tnutee,  w.  Powell. 

John  Milledge  ;  Hopkins  &  Glskn  ;  T.  P.  Westmore- 
land, for  plaintiff  in  error. 

D.  F.  &  W.  K.  Hammond  ;  A.  C.  Gablinoton,  for  defend- 
ant. 

Jackson,  Judge. 

Willis  Westmoreland  committed  a  trespass  upon  the  per- 
son of  Powell.  Powell  sued  him,  and  sKortly  thereafter 
Willis  Westmoreland  conveyed  his  house  and  lot  in  Atlanta 
to  John  G.  Westmoreland  for  the  benefit  of  his  wife  and  chil- 
dren. The  result  of  Powell's  suit  was  a  recovery  of  some 
two  or  three  thousand  dollars,  the  Ji,  fa,  for  which  sum  of 
money  was  levied  upon  the  house  and  lot,  which  John  West- 
moreland claimed  as  trustee,  and  the  question  was,  is  it  sub- 
ject? The  jury  found  it  not  subject  under  the  charge  of 
the  court;  whereupon  Powell  moved  for  a  new  trial,  which 
was  granted,  and  Westmoreland,  the  claimant,  excepted. 

1,  2.  The  main  question  is,  whether  the  voluntary  convey- 
ance by  Willis  Westmoreland  to  his  family  was  void  as  against 
Powell,  if  he  was  insolvent  at  the  time,  or  if  it  was  intended 
by  him  to  delay  or  to  defraud  Powell,  the  court  having 
charged  the  jury  that  PowelVs  claim  on  Westmoreland  was 
not  as  a  creditor  and  had  little  to  do  with  the  case,  and  hav- 
ing afterwards  granted  a  new  trial  mainly,  we  suppose,  on 
this  ground,  though  also,  perhaps,  on  the  further  ground 
that  the  verdict  is  against  the  weight  of  the  evidence.  On 
this  latter  point  the  record  is  silent,  the  judge  having  granted 
the  new  trial  generally.  We  express  no  opinion  on  the 
weight  of  the  evidence.  The  question  turns  in  part  on  the 
proper  construction  of  the  Code,  sections  1952  and  1944. 
Both  sections  occur  in  the  same  title  of  the  Code  and  in  the 
same  chapter,  the  chapter  being  entitled  "Debtor  and 
Creditor."  Section  1944  defines  the  relation  of  debtor  and 
creditor,  and  extends  that  relation  for  the  purposes,  it  would 
seem,  of  matter b  emhracedin  tTie  chapter^  to  every  case  where 
one  person  is  bound  to  pay  another  in  law  any  amount  of 
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r,  certain  or  uncertain.  Section  1953  confines  these 
ilent  conveyances  to  creditora,  leaving  ont  the  words 
others,"  which  are  in  the  13  Elizabeth;  bnt  it  wonld 
r,  we  think,  from  the  definition  of  the  relation  of  debtor 
editor  in  section  1944,  that  the  legislature  did  not  mean, 
ving  out  these  words,  to  alter  the  whole  law  as  ander- 
and  enforced  in  England  and  this  country  for  years, 
ey  meant  to  treat  all  people  aa  debtors  who  were  liable 
tfeasors,  or  otherwise,  to  pay  money  to  others.     The 

"  liable  and  bound  by  law  to  pay  another  an  amount 
ney,  certain  or  uncertain,"  certainly  are  broad  enough 
irace  a  person  liable  to  pay  for  a  trespass,  and  that  be- 
le  amount  of  the  trespass,  or  the  extent  of  the  damage, 
irtained;  for  the  words  are,  '^an  amount  of  money, 
1  or  uncertain."     Construing  the  two  sections  together, 

incline  to  think,  and  I  think  with  much  confidence, 
le  legislature  meant  to  extend  the  meaning  of  debtor 

who  owed  another  for  an  unascertained  damage  to 
I  or  property,  so  Jar  as  Jrandulent  conveyaneea  ar« 
ned. 

tut  however  this  may  be,  the  English  statute  is,  in  . 
►f  its  parts,  in  tferme  repealed  by  section  1952  of  oar 

and  it  being  a  statute  against  frauds,  and  the  section 
Code  being  a  law  against  frauds,  we  shall  not  hold  that 
«pealed  by  the  implication  which  might  arise  from 
>rds  "  and  others  "  being  left  out.  If  not  repealed,  it 
the  constitution  operative  and  binding,  though  it  be 
ibodied  in  the  Code.  Code,  §  5145.  And  this  being 
:  question  is  relieved  of  all  difficulty. 
t  follows,  from  section  1952 — subjection  3 — that  if 

Westmoreland  was  insolvent  when  he  made  the 
rauce — it  being  voluntary,  and  not  for  a  valuable  coo- 
tion — the  conveyance  is  void  as  against  Powell's  claim 
mages;  and  this  solveucy  or  insolvency  was  for  the 
3  pass  upon.  We  do  not  think,  however,  that  he  can 
led  insolvent,  if  he  had  plenty  of  property  to  pay  his 
outside  of  that  conveyed  to  his  family ;  nor  Uiat  the 
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pirt  which  he  might  have  liad  exempted,  shoald  be  counted 
against  him  when  there  was  no  evidence  of  &nj  intention 
on  his  part  to  tike  exemption.  He  might  never  exercise 
the  right,  and  certainly  he  has  not,  from  the  evidence,  yet 
attempted  it. 

5.  If  he  was  not  insolvent,  and  yet  made  this  convey- 
ance with  the  intention  to  delay  or  to  defraud  Powell  in  col- 
lecting his  damages,  his  conveyance  would  Btill  be  void 
ander  the  Code,  §  1952,  and  sub-section  2,  as  against  Powell — 
oonstming,  as  we  do,  the  Code  as  amendatory  of,  and  not  re- 
pealing, the  13  Elizabeth.  And  it  would  be  so  whether  the 
grantees  had  notice  of  the  intent  or  not,  as  they  are  mere 
volanteere.  A  case  in  31  (?«.,  148 —  Wueet  al.  vs.  Moore — 
fnlly  covers  this  principle,  and  this  case  too.  The  princi- 
ple there  decided  is,  that  a  deed  made  pending  a  suit,  to  a 
trustee,  for  the  benefit  of  the  wife  and  children,  to  defeat 
the  collection  of  snch  recovery  as  might  be  made  in  such 
SDit,  hrottgkt  for  Blander,  too,  was  void,  whether  the  gran- 
tees had  notice  «f  the  fraudulent  intent  or  not.  This  was 
before  the  Code,  nnder  the  English  statute.  But  it  has 
always  been  the  law,  so  far  as  we  know,  and  the  Code — 
sab-section  2,  section  1952 — does  not  alter  it,  but  confirms 
it,  in  oar  judgment. 

Now,  whether  this  was  the  intent  of  Westmoreland  or 
not,  is  for  the  jury  to  determine,  under  the  facts,  and  all 
the  ^ts.  His  condition  at  th«  time  he  made  the  deed, 
object,  wliat  he  himself  swore 
ing  it,  how  much  he  gave  away, 
-all  these,  and  such  like  circum- 
ed  and  weighed  by  them,  and 
stand. 

r  judge  has  granted  a  new  trial, 
rhich  he  thought  he  committed 
hink,  too,  were  errors,  we  affirm 
'essing  any  opinion  on  the  case 
■evince  of  the  jury  to  find  them, 
law  being  properly  laid  before 
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the  date  of  its  rendition,  to-wit :  April  term,  1872,  of  Screv- 
en superior  eonrt,  and  besides  costs.  And  that  said  mort- 
gage y?.  ya.  IB  for  the  sum  of  eight  thousand  dollars,  prin- 
cipal, and  interest  on  the  same  from  the  date  of  its  rendition, 
to-wit :  NoTember  term,  1872.  of  Paid  court,  besides  costs  of 
suit  and  eight  hundred  dollars  for  attorneys'  fees.  Where- 
fore, the  mmtgage  judgment  is  for  a  much  larger  amount 
than  the  common  law  judgment. 

Second,  because  said  ^.  fa.  has  been  paid  off  and  dis- 
charged in  full ;  for,  after  the  rendition  of  said  two  judg- 
ments, Miles  A.  J.  Hunter,  as  the  agent  of  said  defendant, 
did,  on  the  let  day  of  March,  1873,  pay  to  plaintiff  the  sura 
of  two  thousand  dollars  in  money,  and  did  deliver  to  said 
plaintiff  two  drafts,  drawn  by  said  Miles  A.  J.  Hnnter,  on 
Westlow,  "Wade  &  Co.,  of  Savannah,  and  by  them  accepted, 
one  of  which  drafts  was  for  twenty-five  hundred  and  fifty-four 
dollars,  and  sixteen  cents,  and  due  sixty  days  after  the  date 
thereof ;  and  the  other  of  said  drafts  was  for  four  thousand 
four  hundred  dollars,  and  payable  twelve  months  after  the 
date  thereof.  Wherefore,  the  said  plaintiff  did,  for  the  consid- 
eration aforesaid,  then  and  there  covenant  and  agree  to  assign, 
transfer  and  set  over  said  two  judgments  to  said  Miles  A.  J. 
Hunter,  npon  his  payment  of  all  costs  dne  on  the  same  (the 
attorneys'  fees  not  being  deemed  costs),  and  npon  the  pay- 
ment of  the  said  two  drafts.  And  this  affiant  alleges  that  said 
costs  has  been  paid  as  per  agreement  aforesaid ;  and  that 
said  two  drafts  were,  after  their  delivery  by  said  Miles  A.J. 

u — * —  . :j   _i.;_4.:«  *— naferred  and  assigned  by  said 

,  as  per  agreement  of  plaintiff 
he  said  two  drafts  were  deliv- 
d  1st  day  of  March.  And  the 
d  Miles  A.  J.  Hunter  has,  since 
;,  paid  off  and  taken  up  both 
3f  the  payment  and  taking  up 
ne  to  the  knowledg  of  tliis  de- 
imment  of  the  last  term  of  the 
of  Screven.     And  this  defend- 


862  SUPREME  OOPET  OF  OEOBOIA. 

Hnnter  m.  DkvldHMi. 

ant  further  alleges  that,  since  said  1st  day  of  March,  by 
virtue  of  certaia  airreements  and  ondertakinga  between 
hiineelf  and  Miles  A.  J.  Hunter,  founded  upon  valuable 
considerations,  the  said  Miles  A.  J.  Hunter  has  released  this 
defendant  from  all  liability  to  pay  said  two  judgments,  as 
well  as  the  Ji.  fas.  issuing  from  the  same ;  for  the  said 
Miles  A.  J.  Hunter  claims  nothing  to  he  due  him  on  said 
f.  fas,  from  this  deponent. 

This  second  affidavit  of  illegality  was  sworn  to  on 
the  3d  of  July,  1876.  The  plaintiff  demnrred  to  this 
second  affidavit  of  illegality,  which  was  sustained  by 
the  court,and  the  affidavit  of  illegality  dismissed,  where- 
upon tlie  defendant  excepted.  The  second  ground  of 
illegality  was  the  only  one  seriously  insisted  on  here — 
that  is,  the  payment  of  the  fi.  fa. — which  fact,  it  is 
alleged,  was  not  known  to  the  defendant  when  he  filed  his 
first  affidavit.  When  a  second  affidavit  of  illegality  is  filed 
to  an  execution,  the  defendant  should  state  fully  and  specifi- 
cally the  reasons  why  the  grounds  contained  in  the  second 
affidavit  could  not  have  been  known  to  him  at  the  time  of 
filing  the  first  affidavit.  The  defendant  in  this  case  should 
have  stated  when,  and  to  whom,  the  payment  was  made,  and 
all  the  circumstances  attending  the  payment,  in  order  that 
the  court  might  have  seen  that  the  second  affidavit  was 
made  in  good  faith,  and   not   for  the  purpose  of  delay. 

Miles  A.  3.  Hunter  appears  to  have  been  the  agent  of 
the  defendant,  in  negotiating  the  transaction  set  forth  in 
his  affidavit,  and  he  does  not  state  that  his  agent  did  oot 
know  that  the  drafts  had  been  paid  off  and  taken  ap  at  the 
time  of  the  making  of  his  first  affidavit  Notice  to  the 
agent  of  any  matter  connected  with  his  agency,  is  notice  to 
the  principal.  Code,  §2200.  If  the  defendant's  agent  had 
notice  that  the  drafts  were  paid  off  and  taken  up  before,  or 
at  the  time  of,  the  making  of  the  first  affidavit,  then  the 
defendant,  in  contemplation  of  the  law,  also  had  notice  of 
that  fact,  and  the  agent's  knowledge  is  not  denied.  These 
second  affidavits  of  illegality  should  be  closely  Bcrutiniz«d. 
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We  find  no  error  in  saetaining  the  plaintiff's  demurrer  to 
the  defendant's  second  affidavit  of  illegality. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Slaughter  W.  Ficklin,  .plaintiff  in  error,  V8,  Henry  A. 

Tarver  et  a/.,  defendants  in  error. 

Where,  in  a  proper  case,  an  application  is  made,  in  terms  of  the  act  of 
congress  of  March  9,  1B75,  for  removal  of  a  cause  from  the  state 
court  to  the  circuit  court  of  the  United  States,  a  sufficient  petition 
and  bond,  tendered  by  the  applicant,  should  be  accepted,  whether 
notice  has  been  given  to  the  opposite  party  or  not.  The  act  does 
not  provide  for  notice,  and  none  is  necessary. 

Bemoval  of  causes.  United  States  Courts.  Notice.  Be- 
fore  Judge  Wright.  Baker  Superior  Court.  May  Term, 
1877. 

Reported  in  the  opinion. 

R  N.  Ely  ;  D.  A.  Vason,  for  plaintiff  in  error, 

Warren  &  Hobbs,  for  defendants. 

Blecklet,  Judge. 

A  citizen  of  Virginia,  as  sole  complainant,  had  a  bill  in 
equity  pending  in  Baker  superior  court,  against  several  citi- 
zens  of  Georgia,  and  a  citizen  of  New  York.  The  amount 
in  controversy  was  over  ten  thousand  dollars.  Service  had 
been  duly  effected  on  the  Georgia  defendants,  but,  so  far  as 
appears,  none  had  been  effected  on  the  New  York  defend- 
ant At  the  appearance  term,  after  notice  to  counsel  who 
represented  one  of  the  Georgia  defendants  only,  the  com- 
plainant petitioned,  in  terms  of  the  act  of  congress  of 
March  8, 1875,  for  a  removal  of  the  cause  to  the  appropri- 
ate cireoit  court  of  the  United  States,  filing,  for  accept- 
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ance  bj  the  court,  the  requisite  bond  and  seourity,  according 
to  the  act.  Objection  was  made,  on  the  part  of  the  defend- 
ant repreeented  by  counsel,  that  the  other  defendants  had 
not  been  notified  of  tlie  application.  The  eonrt,  therenpon, 
refused  to  consider  and  act  upon  the  application,  antil  the 
other  defendants  were  notiiied  of  it.  This  refusal  ie  ex- 
cepted to  ae  erroneous. 

For  a  very  full  presentation  of  the  snbject  of  removing 
cases  from  tlie  state  courts  into  the  federal  courts,  and  for  s 
copious  citation  of  authoritjes,  see  the  Southern  Law  Review, 
uew  series,  vol.  3,  p.  282 ;  and  vol.  3,  p.  3 — the  former  article 
by  Judge  Dillon,  the  latter  by  Chancellor  Cooper.  Judge 
Dillon's  article,  with  some  additione,  has  appeared  in  a  sep- 
arate pamphlet,  under  the  title  of  "  Removal  of  Caases  from 
State  Courts  to  Federal  Courts."  On  page  67  of  this  pam- 
phlet, (note  107,)  it  ie  said  "  the  adverse  party  is  not  entitled 
to  notice  of  the  time  and  place  of  presenting  the  petition," 
citing  S  Blatch.,  S43,  247.  If  notice  was  not  required  un- 
der former  acts  of  congress,  neitlier  is  it  under  the  act  of 
1875,  (19  United  States  Statutes  at  Large,  470,)  for  the  mode 
of  removal  is  substantially  the  same,  so  far  as  presenting  the 
application  to  the  state  court  is  concerned,  under  all  the  acts. 
Conkling  {Treatise  447,  n.)  thinks  notice  proper,  upon  prin- 
ciple, and  says  it  can  be  required  by  rnles  of  practice  in  the 
state  courts.  He  adds  that  according  to  the  established  prac- 
tice of  the  courts  of  New  York,  notice  must  be  given  of  all 
special  motions  in  causes  pending.  The  language  of  the 
act  of  congress  is,  that  the  party  may  make  and  file  a  peti- 
tion, and  shall  make  and  lile  therewith  a  bond,  with  good 
and  sufficient  surety,  and  "it  shall  then  be  the  daty  of  the 
state  court  to  accept  said  petition  and  bond,  and  proceed  no 
'  '  '  juch  suit."  There  is  not  a  word  in  tlie  act  about 
notice  to  be  given.  When  the  petition  and  bond 
ad  tiled,  the  matter  is  ready  for  the  eoart  to  act 
,t  is  in  the  power  of  the  state,  by  statute,  rules  of 
otherwise,  to  make  notice  a  condition  precedent, 
to  what  the  act  of  congress  has  prescribed,  thia 
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state  has  not  done  so.  Where  a  statute  plainly  contemplates 
an  exparte  order,  notice  is  not  absolutely  a  pre-requisite,  es- 
pecially if  means  are  afforded  to  contest  the  matter  after- 
wards. 5  Oa,y  194.  The  fifth  section  of  the  act  we  are  con- 
sidering, makes  provision  for  remanding  the  cause  to  the 
state  court,  if  want  of  jurisdiction  should  be  shown  in  the 
federal  court.  (19  United  States  Statutes  at  Large,  472.) 
There  is  no  occasion  for  a  full  bearing  in  the  state  court  on 
the  sufficiency  of  the  surety.  Such  questions  are  constantly 
acted  upon  in  the  absence  of  the  party  for  whose  benefit  the 
surety  is  taken.  This  is  done  in  attachments,  in  claims,  ap- 
peals, injunctions,  and  perhaps  in  niany  other  proceedings. 
Most  generally,  too,  it  is  done  by  a  mere  ministerial  officer. 
Surely  it  can  be  managed  by  the  superior  court  with  as  much 
safety  to  the  absent  party  as  by  a  sheriff  or  clerk,  or  even  by 
a  justice  of  the  peace.  The  superior  court  should  not  have 
refused  to  entertain  the  application,  nor  have  postponed  ac- 
tion upon  it,  for  want  of  notice  to  the  defendants.  Com- 
plainant's counsel  cited  6  Bktch.,  362 ;  47  Oa.y  321 ;  49  /J., 

Judgment  reversed. 


TflOKAs  J.  WiNDHAK,  plaintiff  in  error,  w.  Jesse  Doles  et 

al.y  defendants  in  error. 

1.  Agreement  of  counsel  that  a  certain  case  shall  abide  the  judgment 
of  the  supreme  court  on  a  certain  other  case,  cannot  be  enforced  or 
specifically  performed,  if  the  latter  case  be  not  brought  to  the  su- 
preme court  and  decided  by  it. 

2.  The  purchaser  of  lands,  who  gave  his  notes  therefor  in  1870,  and 
renew^  them  from  time  to  time  after  they  got  into  the  hands  of  a 
hearer,  who  bought  before  due  and  for  value,  and  gave  said  bearer, 
In  1073,  new  security  and  indorsement  thereon  for  the  balance  due, 
with  time  extended  for  payment,  cannot  set  up  the  partial  failure  of 
consideration  in  the  original  trade,  against  the  payment  of  the  notes 
BO  renewed,  although  the  bearer  may  have  heard  of  the  partial  fail- 
ure of  consideration.    The  renewal  for  the  consideration  of  addi- 
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Jackson,  Judge. 

This  was  a  suit  upon  two  notes,  for  two  hundred  dollars 
each,  brought  by  Windham  against  Jesse  Doles  and  John 
T.  F.  Doles,  and  Dixon,  as  indorser  thereon.  Two  points 
are  made  in  the  record :  first,  were  the  defendants  bound  by 
an  agreement  in  writing  made  by  the  counsel  to  abide  the 
judgment  of  this  court  upon  a  similar  case  decided  at  the 
same  term  of  the  superior  court,  and  to  be  brought  to  this 
conrt  ?  and,  secondly,  is  the  verdict  against  the  law  and  the 
evidence  ? 

1.  In  respect  to  the  first  point,  it  was  agreed  to  submit  to 
a  verdict  for  plaintiff  if  this  court,  aflirmed  the  verdict  be- 
low in  a  similar  case  to  be  brought  here  from  a  judgment 
rendered  at  that  term  of  the  court  below ;  but  the  case  was 
not  brought  to  this  court,  and  no  judgment  at  all  was  ren- 
dered. Hence  there  can  be  no  specific  performance  of  the 
agreement,  for  nobody  can  tell  what  judgment  would  have 
been  made  in  the  other  case.  If  it  were  reversed,  then  the  two 
cases  were  to  be  consolidated  and  to  be  tried  together  accord- 
^^(^  to  the  law  ruled  here ;  but  we  cannot  tell  what  we  would 
"ave  decided,  for  the  facts  of  that  case  are  not  here,  and 
*^d  how  the  circuit  court  could  have  foretold  our  decision 
^^  enforced  the  agreement  w^e  cannot  see. 
Zf  the   party   or   counsel   acted  badly   in   not  bringing 

(ie  case  here,  the  court  could  have  punished  for  contempt ; 

or  the  other  party,  if  injured,  could  sue  for  damages ;  but 

the  contract  could  not  have  been  possibly  carried  out,  so  far 

^  ^e  can  now  see. 
^-  We  think,  however,  that  the  facts  do  not  look  well  for 

tk^  defendants  on  the  merits  of   the  case.     Jesse  Doles 

wUght  the  land  from  Dixon  in  1870,  and  made  some  pay- 

nients  thereon  then,  giving  notes  for  the  balance.     These 

notes  were  renewed  from  time  to  time,  and  in  1872  Wind- 

"*tti  bought  the  renewed  notes  before  due,  and  gave  value 

'^^  them.     They  were  then  made  payable  to  him,  Wind- 

"^^j  after  Doles  had  full  opportunity  to  examine  the  land, 
17 
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Administratorfi  and  executors.     Before   Judge    Gibson. 
Wilkes  Superior  Court.    May  Term,  1877. 

Reported  in  the  decision. 

D.  A.  Vason  ;  W.  M.  &  M.  P.  Reksk,  for  plaintiff  in 
error. 

K.  TooiCBS,  for  defendant. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case,  that  Nicholas 
Wylie,  of  the  county  of  Wilkes,  died  intestate,  in  the  year 
1871,  leaving  as  his  heirs  at  law  his  two  daughters,  Mrs.  Mar- 
tha Andrews  and  Mrs.  Susan  E.  Halliday,  and  three  chil- 
dren of  Henry  Wylie,  a  deceased  son  of  the  intestate.    Wing- 
field  administered  on  N.  Wylie's  estate,  and  was  removed 
from  the  administration  in  1876.     DuBose,  at  the  written 
i^uest  of  Mrs.  Martha  Andrews,  and  of  the  children  of 
Henry  Wylie,  applied  for  administration  de  bonis  nan  on 
N.  Wylie's  estate.     The  application  was  caveated  by  Mrs. 
y^lliday  (who  did  not  apply  for  letters  of  administration 
^^JTself),  on  the  ground  that  DuEose  was  not  the  next  of 
^/^  and  heir  at  law  of  the  intestate,  nor  a  creditor  of  said  in- 
l^tsLte ;  second,  because  said  DuBose,  who  is  nowise  inter- 
^c^d   in  said  estate,  is  not  entitled  to  letters  of  administra- 
^\ork  tLereon.     It  also  appeared  that  Mrs.  Halliday  was  largely 
indebted  to  the  estate  of  N.  Wylie  for  advances  made  to 
her,  and  was  contesting  the  same.     The  ordinary  appointed 
IJ^Sose  administrator  de  bonis  non^  and,  upon  an  appeal 
therefrom  to  the  superior  court,  the  appointment  made  by 
^^   ordinary  was  confirmed,  whereupon  the  caveatrix  ex- 
cepted. 

The  third  paragraph  of  the  24:94th  section  of  the  Code 

^^lares  that  "  If  there  be  several  of  the  next  of  kin  equally 

^ear  in  degree,  the  person  selected,  in  writing,  by  a  majority 

^*  those  interested  as  distributees  of  the  estate,  and  who  are 
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mands  to  judgment  against  the  bank,  and  they  having  a  clear  right 
to  proceed  in  order  to  fix  a  personal  liability  on  the  stockholders, 
imposed  by  the  charter,  to  which  proceeding  they  may  desire  to 
make  the  assignee  a  party  in  order  to  reach  the  assets  in  his  hands. 
2.  Where  the  assignee  is  solvent,  honest,  and  competent,  and  a  case  of 
real  danger  to  the  assets  in  his  hands  is  not  made,  and  where  the 
creditors  have  the  security  of  ultimate  liability  by  solvent  stock- 
holders, the  assignee  wiil  not  be  enjoined,  at  the  instance  of  the 
creditors,  from  controlling  the  assets,  pending  a  bill  to  set  aside  the 
assignment  and  to  recover  from  the  bank,  etc.,  and  a  receiver  will 
not  be  appointed  to  supersede  the  assignee  in  his  functions  before 
a  final  decree. 

Injunction  and  receiver.  Banks.  Stocklioldera.  Assign- 
ment. Before  Judge  Hill.  Bibb  county.  At  Chambers. 
June  9,  and  July  2,  1877. 

Gresham,  as  assignee  of  the  City  Bank  of  Macon,  filed  his 
bill  against  Crossland  and  other  creditore  of  said  bank,  for 
injunction,  making,  in  substance,  the  case  presented  in  the 
first  division  of  the  opinion.  On  the  the  9th  of  June,  1877, 
the  injunction  was  refused,  and  complainant  excepted. 

As  soon  as  the  above  decision  was  rendered,  Crossland 
and  others,  presented  a  bill  against  said  bank  and  Gresham, 
assignee,  asking  for  injunction  and  the  appointment  of  a 
receiver,  alleging,  in  substance,  as  follows: 

They  had  deposited  their  money  in  said  bank  on  the  full 
faith  and  confidence  that  it  would  carefully  keep  and 
pay  over  the  same  to  tlie  order  of  orators,  as  it  had  con- 
tracted to  do ;  this  it  had  failed  to  do,  and  had  misappropri- 
ated the  same  to  the  payment  of  creditors  of  said  bank,  in 
satisfaction  of  claims  and  demands  for  the  most  part,  if  not 
altogether,  existing  against  said  bank  prior  to  the  times  of 
making  the  deposits  by  your  orators,  and  having  thus 
misappropriated,  and  having  by  carelessness  and  misman- 
agement wasted  and  disposed  of  all  the  cash  and  cash 
assets,  including  the  money  of  the  bank  and  of  defendants, 
made  this  assignment.  They  allege  that  the  assignment  is 
illegal,  unauthorized  and  void,  as  against  complainants  and 
the  other  creditors  of  said  bank. 
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t  appear  who  are  the  legal  directors  of  said 
lumber,  and  who  were  present  and  joined  in 

0  authority  in  tlie  directors  to  make  said  as- 

1  entire  assets  uf  the  bank ;  such  aseignmeDt 
lade  on  the  authority  of  the  stockholders,  if 
ide  by  the  directors  it  is  uUra  vires,  and  coni- 
lever  consented  to  the  same, 
assij^ninent  has  been  made,  principally,  as 
jlieve  and  charge,  for  the  purpose  of  hinder- 
ing and  delaying  complainants  and  others, 
I  bank,  in  their  efforts  to  enforce  the  prompt 
inent  of  the  debts  due  them  by  said  bank, 
it«  cite  in  evidence  of  the  fact  that  the  aa- 
bill  as  before  referred  to. 

state  that  while  they  have  confidence  in  the 
ty  and  capacity  of  the  said  assignee,  still,  on 
irofessional  relationship  of  the  said  assignee 

its  officers,  they  fear  and  charge  that  said 
ickholders  will  not  be  proceeded  against  ae- 
>  secure  the  speedy  and  full  payment  of  said 
.inants  and  other  creditors  of  said  bank,  but, 
that  the  sympathies  and  interest  of  the  said  as- 
isarily  antagonistic  to  the  speedy  payment  of 
1  other  creditors  of  said  bank,  by  active  and 
;dings  against  said  bank  and  its  stockholders ; 
lection  they  eay  that  said  assignee  is  now,  and 
lire,  the  regular  retained  counsel  of  said  bank, 
lainants,  repeat  that  as  sach  assignee,  he  has 
courts  to  stay  complainants  and  other  cred- 
k  from  proceeding  against  him  and  said  bank, 
:oIlect  its  assets. 

3'  interest  in  the  premises  could  not  be  satia- 
ted and  controlled  in  the  hands  of  the  said 
he  hands  of  any  other  person  as  assignee,  but 
t  demanded  that  whosoever  controls  said  assets 
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should  stand  in  the  capacity  of  the  receiver  and  agent  of  the 
court,  and  subject  to  its  immediate  direction  and  control. 

Having  made  said  assignment,  the  bank  closed  its  doors  on 
the  14th  May,  1877,  and  suspended  business  and  payments, 
the  oflScers  admitting  and  avowing  their  inability  to  pay 
these  debts. 

According  to  their  information,  the  debts  due  to  them  and 
other  creditors  by  the  bank  will  amount  to  more  than  $40,- 
OOO.OO,  for  the  payment  of  which  the  bank  has  no  cash  or 
cash  assets,  and  the  real  and  personal  property  in  its  schedules 
is  of  but  little  cash  value,  and  much  the  greater  portion  of 
the  chores  in  action  is  against  persons  notoriously  insolvent, 
and  the  remainder  of  such  character  that  the  collection 
of  any  portion  of  them  can  only  be  secured  by  the  earnest 
efforts  of  those  interested  in  the  collection  of  the  same,  and 
they  believe  that  the  amount  which  can  be  collected  from 
aaid  assets  by  the  utmost  diligence  will  be  insufficient  to  pay 
said  indebtedness. 

Complainants  also  state,  in  this  connection,  that  a  large  part 
of  the  holders  of  the  capital  stock  of  said  bank,  denominated 
by  some  as  new  stockholders,  claim  to  have  just  money  de- 
mands against  the  remaining  stockholders  in  said  bank,  and 
that  between  said  classes  of  stockholders  there  are  disputes 
and  threats  of  suit,  and  the  actual  beginning  of  litigation. 
Complainants  have  reason  to  fear,  and  do  fear,  that  in  said 
.  disputes  and  litigation  between  said  stockholders  the  assets 
of  said  bank  will  be  in  a  large  measure,  if  not  entirely,  wasted, 
misappropriated,  and  lost  to  the  just  creditors  of  said  bank ; 
and  while  they  have  no  interest  in  such  disputes,  and  are  ig- 
norant of  the  merits,  their  right  to  have  said  assets  applied 
exclusively  to  the  payment  of  their  debts  cannot  be  af- 
fected thereby,  and  authorizes  them  to  invoke  the  aid  of  this 
court  to  protect  them  against  said  threatened  losses. 

They  further  cliarge  that  said  bank,  and  the  various  offi- 
cers who  have  had  the  management  of  the  same,  have  for 
many  years  enjoyed  a  large  measure  of  the  confidence  of 
complainants  and  the  business  community ;  its  capital  was 
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known  to  be  large,  and  a  great  portion  of  the  stock  was 
owned  hy  well-known  capitalists.  Complainants  believing 
said  bank  to  be  solvent,  with  full  confidence  in  its  manage- 
ment, made  their  deposits,  when,  in  fact,  the  said  bank  was, 
and  is  now,  utterly  and  entirely  insolvent. 

By  the  charter  of  said  bank  there  is  an  ultimate  liability 
upon  its  stockholders  for  the  payment  of  its  debts,  in  the 
proportion  of  the  stock  held  by  each,  but  as  some  of  them 
are  insolvent,  an  energetic  and  careful  collection  of  the 
assets,  and  their  exclusive  appropriation  to  the  debts  of  com- 
plainants, is  necessary  for  their  security  and  protection, 
which  can  only  be  secured  by  placing  the  same,  under  the 
direction  of  the  court,  in  the  hands  of  a  receiver — complain- 
ants and  the  creditors  being  alone  interested  in  the  amount 
to  be  realized  from  the  said  assets. 
.  Discovery  was  waived. 

The  complainants  subsequently  amended  their  bill  by 
alleging  as  follows :  "  The  board  of  directors  of  said  City 
Bank  of  Macon,  at  the  time  of  said  assignment,  was  not  a 
legally  constituted  board  of  directors,  because  John  B.  Eoss 
and  Wm.  H.  Uoss  were  not  possessed,  in  their  own  right, 
of  the  amount  of  the  capital  stock  of  said  bank  necessary 
to  qualify  them  to  be  directors  under  the  charter ;  further, 
that  said  assignment  was  not  a  full  and  bona  fide  one,  for 
since  the  filing  of  their  bill  they  have  learned  that  a  large 
amount  of  valuable  property  which  belonged  to  said  bank  . 
was  not  included  in  the  schedule  of  its  assets,  among  which 
was  a  note  on  Mrs.  Wise  for  $600.00,  and  two  on  Wm.  F. 
Anderson,  indorsed  by  T.  J.  Cater — one  due  January  Ist, 
1878,  and  the  other  January  1st,  1879,  for  $2,500.00  each; 
and  they  charge  that  these  and  a  large  amount  of  other 
assets,  are  now  held  by  said  bank  and  not  included  in  said 
schedule,  for  just  before  making  said  assignment,  and  after 
it  had  been  determined  on,  they  were  transferred  to  certain 
favored  creditors. 

And  while  said  schedule  does  not  embrace  any  money, 
still,  since  said  assignment,  said  bank  has  paid  out  money  to 
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certain  depositors  and  creditors,  among  others,  $300.00  to 
W.  E.  McAndrews  and  Mrs.  Raleigh  Hatchings,  and,  as 
they  are  informed,  also  to  Mrs.  M.  A.  Washington  and  to 
Mi-8.  Napier. 

The  schedules  annexed  to  their  bill  ae  exhibits,  were 
taken  exclusively  from  the  statements  of  the  bank.  Com- 
plainants know  nothing  of  their  correctness  further  than 
herein  stated,  and  your  orators  believe  the  schedules  do 
not  contain  a  statement  of  all  the  creditors  and  all  the  assets 
which  said  bank  held  immediately  before  Siiid  assignment 
and  after  the  same  had  been  determined  on. 

Complainants  charge  that  said  bank,  for  more  than  a  year 
past,  has  not  made  any  statement  of  its  liabilities,  assets, 
and  general  condition ;  also,  that  although  the  former  presi- 
dent of  said  bank  was  indebted  to  it,  as  subscriber,  for  125 
shares,  he  has  not  paid,  or  been  required  to  pay,  the  amount 
due  for  the  same,  but  has  been  allowed  to  give  a  note  with- 
out security,  to  collect  which  no  effort  has  been  made. 

They  charge,  on  information,  that  there  are  other  stock- 
holders who  have  not  paid  their  subscription  to  stock, 

The  affairs  of  said  bank  have  been  grossly  mismanaged ; 
although  said  bank  has  been  insolvent  for  more  than  a  year 
past,  as  it  now  appears,  it  has  all  that  time  been  receiving 
deposits  from  orators  and  others,  who  were  ignorant,  and 
kept  in  ignorance,  of  such  insolvency — their  deposits  hav 
ing  been  used,  ^  they  believe,  mainly,  if  not  wholly,  in 
paying  pre-existing  debts;  had  complainants  known  the 
true  condition  of  said  bank,  they  state  they  would  not  have 
deposited  their  money  therein.  Goodall,  the  cashier  of 
8aid  bank,  a  few  days  before  said  assignment  was  made,  and 
frecjuently  before  that,  from  time  to  time,  whilst  J.  E. 
Croesland,  one  of  your  orators,  was  making  deposits  in  said 
bank,  told  said  Crossland  that  said  bank  was  in  good  condi- 
tion, and  had  plenty  of  money  to  pay  its  depositors. 

The  true  condition  •  of  said  bank,  and  a  proper  under- 
standing of  the  manner  in  which  its  affairs  have  been  man- 
aged, can  only  be  ascertained  by  reference  to  the  books  and 
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other  papers  belonging  to  the  bank, 
within  their  control,  and  they  eubmit  i 
papers  and  assets  ought  to  be  placed  in 
person  selected  by  tlie  officers  of  said  t 
ble  parson  to  be  appointed  by  your  hor 
been,  wliolly  disinterested  with  the  bai 
and  who  would  be  free  to  investigate  ih 
ite  assets,  uninfluenced  by  the  officers  ol 

They  state,  on  information,  that  the 
said  bank  haa  recently  done  its  bueinei 
to  one  of  the  directors  of  said  hank ; 
whether  the  sale  was  for  a  full  price, 
legally  made,  or  what  disposition  was  m 
but  they  ask  that  the  books  of  said  ba 
transaction  be  produced,  that  it  may  be 

They  also  state  that  C.  A.  Nutting, 
shortly  before  the  suspension,  conveyed 
ident  a  portion  of  the  lease  in  the  W' 
Railroad,  but  for  w)iat  purpose,  or  on 
do  not  know;  but  they  claim  that,  i 
debted  to  the  bank,  and  in  embarrassi 
circumstances,  that  the  officers  of  said  b 
of  their  duty,  and  gnilty  of  mismana 
steps  to  subject  said  Nutting's  interest 
other  property  of  his,  to  the  payment 
bank,  especially  as  he  was  tlien  about  to 
the  state  for  a  protracted  period  of  tim 

The  defendants  answered  the  bill  am 
denying  the  material  allegations,  and  alh 
of  the  bank  liad  been  conducted  in  i 
what  appeared  to  be  tu  the  interest  of  i 
deny  that  the  assignment  was  made  to  1 
iters,  but  allege  that  it  was  made  in  en 
tlie  purpose  of  collecting  the  assets  of  t 
complainants  and  other  creditors  as  earl 
deny  that  any  depositors  or  creditors  I 
or  paid  since  the  assignment,  etc. 
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On  the  2d  of  July,  the  chancellor  passed  the  following 
order: 

"  After  considering  the  above  bill  and  amendments,  and 
the  answers,  amended  answers  and  affidavits  submitted,  it  is 
ordered  by  the  court,  that  the  writ  of  injunction  issue  as 
prayed  for,  in  the  penalty  of  $10,000.00 ;  and  that  Thomas 
B.  Gresham,  Esq.,  hold,  as  receiver,  the  property  and  assets 
of  said  bank,  whether  now  in  the  possession  of  said  bank  or 
its  assignee,  and  collect  said  assets  as  speedily  as  practicable, 
and  hold  the  proceeds  subject  to  the  order  of  the  court,  or 
deposit  the  same  in  the  Macon  Savings  Bank  at  interest, 
payable  within  thirty  days  after  such  deposit  is  made,  the 
said  proceeds  to  be  distributed  as  and  when  directed  by  the 
court.  Said  receiver  is  authorized  to  make  such  compnv 
niises  of  debts  due  said  bank,  and  in  his  hands  as  receiver, 
as  he  shall  deem  best,  and  as  may  be  approved  by  the  pres- 
ident of  said  bank,  or,  in  his  absence,  by  any  one  of  the  di- 
rectors of  said  bank.  He  is  also  authorized  to  pay  taxes  due 
by  said  bank  for  which  the  property  and  assets  in  his  hands 
are  liable,  and  to  pay  any  absolutely  necessary  expenses  of 
collecting  said  debts  without  first  obtaining  an  order  of  the 
court,  but  all  other  payments  are  to  be  made  only  after  being 
directed  by  the  court. 

'^  Said  receiver  shall  report  his  actings  and  doings,  as  such, 
on  or  before  the  first  day  of  the  next  term  of  Bibb  superior 
court.'* 

To  this  judgment  defendants  excepted. 

Lyon  &  Nisbbt  ;  WnrrrLE  &  Whittle,  for  plaintiffs  in 
error. 

Lakter  &  Andebson  ;  Hill  &  Habbis  ;  Bacok  &  Kuth- 
EBFOBD,  for  defendants. 

Bleckley,  Judge. 

1.  On  a  bill  filed  by  the  general  assignee  of  an  insolvent 
bank,  against  all  the  creditors  and  stockholders,  the  object 
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obtain  direction  in  executing  the  terms  of  the 
i  to  compel  the  defendants  to  come  into  the 
suit,  under  the  bill,  and  there  litigate  and  set- 
!tive  rights  and  claiins,  and  to  distribute  the 
;  the  bank  when  collected,  an  injunction  ad 
ot  be  granted  to  restrain  the  defendants  from 
ts  against  the  complainant,  it  not  appearing 
irs  liave  accepted  the  assignment,  or  that  they 
1  under  it  and  not  against  it,  and  there  being, 
!gal  reason  why  the  creditors,  whether  they 
^t,  should  be  left  free  to  nue  the  Imnk,  and  to 
lit  the  assignee  as  a  party  defendant,  if  they 
l>roper  to  do  so.  That  the  creditors  have  not 
leir  demands  to  judgment,  and  that  they  have 
f  the  tenns  of  the  bank's  charter,  the  persona! 
stockholders,  enforceable  under  sections  3371, 
vode,  is  reason  sufficient  in  the  present  case, 
y  given  by  these  sections  is  to  plaintiffs  or 
the  creditors  should  not,  withont  fault  on  their 
ined  from  taking  the  character  of  plaintiffs  or 
and  be  obliged  to  fill  that  of  defendants  only, 
uld  they  wish  to  attack  the  assignment  for 
lity,  it  is  plain  that  they  should  be  allowed  to 

is  no  reason  why  they  should  not  be  free  to 
ceedings  of  their  own  choosing  for  that  pur- 
>ther.     And  success  in  such  proceedings  would 

the  assignee's  interest  in  the  whole  matter, 

of  the  assets.  Were  he  as  strong  as  an  ad- 
it he  is  much  weaker),  he  would  not  neces- 
led  to  the  injunction  for  which  he  applies,  as 
rs,  whose  claims  are  not  in  judgment.  1  Sto- 
■.  The  assignee  was  created  on  the  12th  of 
:lie  16th,  wttitis  fonr  days,  he  sends  forth  his 
lenies  to  his  adversaries  any  right  in  the  selec- 
18,  or  any  voice  on  the  time  or  place  of  the 

warns  them  to  appear  in  the  foruna  of  his 
I  a  certain  day,  there  to  plead,  answer  or  de- 
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niur,  and  take  the  consequences.  In  the  meantime,  he  wants 
peace  to  reign.  He  wants  no  gage  of  battle  thrown  down 
to  him  elsewhere.  He  wants  all  disputes  to  abide  the  abitra- 
ment  of  one  general  engagement,  brought  on  by  himself 
and  fought  upon  ground  which  he  has  selected.  With  the 
court  below,  we  think  he  cannot  rightfully  aspire  to  such  a 
commanding  position.  The  injunction  was  properly  refused. 
Further  than  this  we  have  no  concern,  at  present,  with  his 
bill. 

2.  Passing  now  to  the  bill  filed  by  the  creditors,  one  ob- 
ject of  which  is  to  break  up  the  assignment,  and  have  the 
assets  placed  in  the  hands  of  a  receiver,  we  think  the  court 
erred  in  interfering  summarily  with  the  assignee's  possession 
and  management.  Nothing  is  alleged  against  the  integrity, 
the  solvency,  or  the  intelligence  of  the  assignee.  A  case  of 
real  danger  to  the  assets  in  his  hands  is  not  made ;  nor  is  it 
shown  that  the  stockholders  are  wanting  in  solvency  to  an 
extent  which  renders  their  personal  liability,  under  the 
bank^s  charter,  a  doubtful  security  to  the  complainants. 

As  the  stockholders  are  bound  for  the  corporate  debts,  they, 
if  fully  able  to  respond  to  creditors,  are  deeply  interested 
in  preserving  the  assets,  in  having  them  speedily  collected 
and  properly  applied,  and  in  making  them  go  as  far  as  pos- 
sible towards  discharging  all  the  liabilities  of  the  bank. 
The  stockholders  stand  behind  the  corporation,  and  must 
make  good  all  deficiencies— the  amount  of  their  stock  being 
greatly  in  excess  of  the  corporate  indebtedness.  They, 
it  seems,  are  content  to  let  the  assignee  hold  the  position  in 
which  the  assignment  placed  him.  They  ratified  his  ap- 
pointment. He  has  their  confidence,  and  if  he  misbehaves, 
they  must  respond  on  their  charter  liability.  We  Bee  no 
good  reason  to  doubt  that  the  assignee  will  be  faithful,  and 
should  he  be  unfaithful,  it  does  not  appear  that  he  would 
be  unable  to  make  satisfaction  for  his  delinquencies,  and 
were  he  to  prove  unable,  the  creditors  would  still  have  the 
stockholders  between  them  and  ultimate  loss.  Here,  then, 
is  almost  a  certainty  that  creditors  will  get  their  rights. 
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Nevln  «i  at.  vs.  Printup  Brothen  &  Co. 

Jndginent  in  the  former  case  affirmed,  and  in  the  latter, 
reversed. 


M.  A.  Nevin  et  aZ.,  plaintiffs  in  error,  vs.  Pbintup  Bsothers 

&  Company,  defendants  in  error. 

On  a  complicated  state  of  facts,  involving  the  right  of  way  to  a  stairway 
essential  to  the  profitable  enjoyment  by  complainants  of  the  upper 
Btory  of  a  store  purchased  from  one  of  the  defendants,  who  conveyed 
to  the  others,  this  court  will  not  control  the  discretion  of  the  chancellor 
io  granting  an  injunction  restraining  defendants  from  taking  down  the 
stairway  until  the  whole  case  can  be  thoroughly  investigated  before 
a  jury,  and  determined  by  regular  trial  in  term. 

Injunction.     Before  Judge  McCdtchkn.     Floyd  county. 
At  Chambers.     October  13,  1877. 

Keported  in  the  opinion. 

R  A.  Denny,  for  plaintiffs  in  error. 

D.  8.  Pbintup  ;  Halstead  Smith,  for  defendants. 

Jackson,  Judge. 

Printup  Brothers  &  Company  filed  a  bill  in  equity  against 
M.  A.  Nevin,  Mrs.  K.  B.  Denny,  and  Jack  King,  pritying  for 
an  injunction  against  them  to  prevent  the  tearing  down  a 
stairway  to  the  upper  floor  of  a  certain  building  in  Rome ; 
the  injunction  was  granted,  and  the  defendants  excepted,  so 
that  the  question  is,  did  the  chancellor  abuse  his  discretion 
in  the  grant  of  the  injunction  ? 
The  case  made  by  the  complainants  is  about  this : 
Daniel  S.  Printup  had  sold  a  certain  lot  on  Broad  street, 
Rome,  twenty-six  feet  front,  to  Nevin ;  Nevin  owned  a  lot 
adjoining ;  the  two  lots  made  enough  ground  to  erect  three 
stores.    These  were  erected  with  rooms  above,  and  in  the 
middle  store  a  stairway  was  built  as  an  entrance  to  the  sec- 
ond story  rooms.     Printup  made  a  bond  for  titles  to  Nevin 
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ix  feet  front  lot,  and  aft«r  the  building  was 
bond  for  titles  was  assigned  over  to  Daniel  S. 
h  all  the  rights,  members  and  appurtenances  i>er- 
e  said  twenty-eix  feet  lot  so  bnilt  on ;  and  on  the 
iiiiet  S,  Printnp  deeded  back  to  Neviii'Beven  feet 
ty-six,  with  the  rights,  members  and  appurte, 
of;  at  the  Kanie  time  Daniel  S.  Printup  made  a 
tup  Brothers  &  Company,  the  complainants,  of 
le  was  one,  of  nineteen  feet,  the  title  to  which 
im,  witli  the  appurtenances  thereto  belonging. 
!t  front  embraced  one  of  the  stores ;  seven  feet 
to  Nevin  was  part  of  the  second  store,  which 
vin's  original  lot,  except  these  seven  feet,  and  on 
I  feet — was  the  stairway.  At  the  time  of  the 
irway  was  the  only  access  to  the  upper  story, 
firmed  on  Printup's  side  that  it  was  to  be  per- 

i  above  Printup's  store  were  rented  to  the  tele- 
my,  who  refused  to  rent  if  the  stairway  at  the 
h  their  rooms  were  located  was  torn  down.  A 
was  paid  for  Printnp's  store  than  the  other  two 
luse  the  stairway  was  iu  and  cut  oS  part  of  the 
The  middle  store  was  sold  to  Mrs.  Eddy,  and 
er  son-in-law,  claimed  title  thereto,  or  wag  her 
id  threatened  and  employed  workmen  to  tear 
irway.  On  these  facts  the  injunction  was  asked 
fendants  denied  that  the  stairway  was  to  be 
nd  set  up  that  now  there  was  another  stairway 
)  other  end,  from  Printup's  store,  of  the  build- 
icating  with  a  hall  which  led  to  the  whole  up- 
and  denied  that  anything  was  said  regarding 
of  right  to  the  stairway,  or  to  its  use,  when 
the  seven  feet  to  Nevin.  On  these  issues,  the 
veral  affidavits  being  filed  in  addition  to  the 
er,  granted  the  injunction,  and  we  are  asked  to 
udgment. 
facts  to  be  as  the  chancellor  decided  them  to 
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be,  and  had  a  right,  from  the  evidence,  so  to  decide,  that  the 
whole  affair  or  trade  constituted  one  transaction,  whereby 
Printnp  bought  one  store  from  Nevin  and  sold  him  back 
BCTen  feet  of  his  original  lot  of  twenty-six  feet  to  make 
Nevin's  middle  store-room  complete,  and  that  he,  Printnp, 
took  the  assignment  of  the  bond  with  appurtenances  to  the 
lot,  as  embracing  the  use  or  easement  of  the  stairway,  and 
gave  more  for  it  on  that  account,  and  when  he  conveyed 
back  to  Nevin  the  seven  feet  and  appurtenances,  that  he  only 
did  so  to  complete  title  in  Nevin  to  the  whole  middle  store? 
with  use  of  the  stairway  as  an  easement,  still  intended  to  be 
held  by  Printnp  under  the  assignment  of  the  bond  made  at 
the  same  time,  we  cannpt  say  that  the  chancellor  abused 
the  discretion  with  which  the  law  invests  him  on  the  subject 
of  the  grant  or  refusal  of  writs  of  injunction.  The  injunc- 
tion is  only  temporary,  until  a  full  hearing  on  all  the  facts 
can  be  had  before  the  court  and  jury ;  the  whole  matter  will 
be  then  thoroughly  investigated,  all  the  facts  will  be  ascer- 
tained, and  the  law  applicable  thereto  applied ;  and  complete 
justice  will  be  better  done  in  the  settlement  of  equities  be* 
tweeu  the  parties  than  on  the  hearing  of  ex  parte  affidavits, 
without  the  right  of  cross-examination  of  witnesses  and  the 
verdict  of  a  jury  upon  their  credibility. 

The  case,  as  it  stands,  is  rather  tangled,  but  we  think  that 
enough  equity  can  be  seen  in  it  to  uphold  the  decision  of 
the  chancellor  to  have  the  case  tried  on  its  merits,  and  we, 
therefore^  affirm  the  judgment. 


EuoENms  L.  Douglass,  plaintiff  in  error,  vs,  Jefferson  L. 

BoYNTON,  defendant  in  error. 

1.  In  a  ciril  case,  counsel  have  no  right  to  read  to  the  Jury  the  report 
of  a  decision  by  this  court.  Questions  of  law  must  be  argued  to  the 
court 

2.  The  verdict  is  supported  both  by  the  law  and  the  evidence. 

18 
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Bouglase  v».  Boynton. 


Practice  in  the  Superior  Court.  New  trial.  Before  Judge 
Wright.     Chatham  Superior  Court.     March  Term,  1877. 

A  Ji.  fa,  in  favor  of  Douglass  against  R.  R.  Davis  was 
levied  on  certain  land,  which  was  claimed  by  Boynton. 

On  the  trial,  the  evidence  for  plaintiff  was,  in  brief,  as 
follows : 

The  judgment  was  rendered  March  16,  1869,  and  the 
levy  made  April  15,  1873.  Davis  had  been  in  possession 
of  the  land  since  1855  or  1856,  and  was  living  on  it.  Claim- 
ant has  been  cultivating  adjacent  land. 

The  evidence  for  claimant  was,  in  brief,  as  follows : . 

In  1867,  claimant  boarded  with  Davis;  the  latter  was  in 
debt,  and  had  several  suits  and  judgments  against  him ;  claim- 
ant advanced  money  for  him  to  pay  oflE  certain  of  tliese  debts, 
he  not  knowing  there  were  any  more.  These  advances 
amounted  to  about  $2,500.00.  In  1868,  he  took  a  deed  to 
the  land  in  dispute  in  repayment  of  such  amount.  Since 
that  time  he  has  held  the  Itod  by  Davis  as  his  tenant.  At 
present  there  is  an  exchange  of  rentals,  Davis  holding  this 
laud,  and  claimant  some  of  his. 

Davis,  after  testifying  concerning  the  conveyance  of  the 
land  to  claimant,  stated  that,  in  1870  or  1871,  he  and  claim- 
ant made  a  verbal  agreement,  "  that  when  these  troubles 
were  over,  claimant  was  to  let  me  have  these  lands  back — 
the  home- place — and  1  was  to  let  him  have  lots  Nos.  13  and 
14.  Since  making  this  verbal  contract,  I  have  Jiad  exclu- 
sive control  over  lands  levied  on,  except  15 ;  he  has  had  ex- 
clusive control  over  15,  14  and  13." 

The  jury  found  for  claimant.  PlaintiflE  moved  for  a  new 
trial,  on  the  following,  among  other  grounds : 

(1.)  Because  the  verdict  was  contrary  to  evidence  and  tlie 
law. 

(2.)  Because  the  court  refused  to  allow  plaintiffs  coozifiel 
to  read  to  the  jury  the  report  of  the  case  of  Peck  v%.  Land^ 
2d  Georgia  Reports^  saying  he  might  read  it  to  the  conrt  in 
the  hearing  of  the  jury. 
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The  motion  was  overruled,  and  plaintiflE  excepted. 

A.  Hood  ;  J.  J.  Beck  ;  C.  B.  Wooten,  for  plaintiflE  in 
error. 

D.  A.  Yason;  B.  S.  "Wobrill,  for  defendant. 

Waknee,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury, 
under  the  charge  of  the  court,  found  the  land  levied  on  not 
subject.  The  plaintiff  made  a  motion  for  a  new  trial,  on 
the  several  grounds  therein  stated,  which  was  overruled  by 
the  court,  and  the  plaintiff  excepted. 

1.  It  appears  from  the  record  and  bill  of  exceptions,  that 
the  plaintiff's  counsel,  on  the  argument  of  the  case  before 
the  jury,  proposed  to  read  to  them  the  case  of  Peck  V8. 
Landy  as  reported  in  the  2d  volume  of  KeU]f%  Reports^  which 
the  court  refused  to  allow  him  to  do,  but  told  him  he  could 
read  it  to  the  court  in  the  hearing  of  the  jury,  if  he  desired 
to  do  80.  There  was  no  error  in  the  refusal  of  the  court  to 
allow  the  case  of  Peck  vs.  Land  to  be  read  to  the  jury,  in 
view  of  the  provisions  of  the  3d  common  law  rule  of  prac- 
tice in  the  superior  courts,  which  declares  that,  "  In  all  civil 
cases,  questions  of  law  shall  be  argued  exclusively  to  the 
court,  and  questions  of  fact  to  the  jury." 

2.  There  was  no  error  in  t!ie  charge  of  the  court  to  the  jury, 
in  view  of  the  evidence  contained  in  the  record.  The  verbal 
agreement  that  the  claimant  was  to  let  the  defendant  in 
J?,  fa.  have  the  home-place  back  after  "  these  troubles  were 
over,"  from  which  a  trust  could  be  inferred,  was  not  made 
until  1870  or  1871 — long  after  the  conveyance  of  the  land 
by  the  defendant  in  fi.  fa,  to  the  claimant,  which  was  in 
1868.  The  evidence  in  the  record  failed  to  satisfy  the  jury 
that  the  claimant  had  knowledge  that  it  was  the  intention 
of  the  defendant  in  ji.  fa,^  in  making  the  conveyance  of 
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the  land,  to  defraud  his  creditors,  (if,  indeed,  sneh  was  his 
intention,)  but,  on  the  contrary,  the  claimant  swore  that 
he  took  tlie  conveyance  of  the  land  in  payment  of  a  debt 
which  the  defendant  owed  him,  and  did  not  know  that  the 
defendant  owed  a  dollar.  There  being  no  error  in  the  charge 
of  the  court,  and  there  being  suflScient  evidence  in  the  record 
to  sustain  the  verdict,  if  the  jury  believed  the  claimant's  wit- 
nesses, and  that  was  a  question  for  them,  the  verdict  was 
not  contrary  to  law  or  the  evidence,  and  there  was  no  error 
in  overruling  the  motion  for  a  new  trial. 

I^t  the  judgment  of  the  court  below  be  affirmed. 


Z.  T.  Ellington  et  aZ.,  plaintiffs  in  error,  vs.  Camillus  E. 

Bennett,  defendant  in  error. 

1.  In  order  for  the  plaintiff  to  recover  in  an  action  for  overflowing  his 
land  by  the  defendant's  mill  dam,  he  is  not  obliged  to  prove,  special 
damages.  If  his  right  has  been  illegally  invaded,  he  may  recover 
nominal  damages  for  its  vindication. 

2.  The  damages  to  be  recovered  as  rents  and  profits,  especially  where 
some  of  the  land  overflowed  is  uncleared,  are  not  restricted  to  net, 
clear  profit,  over  and  above  all  expenses — the  net  gain  that  an  owner 
would  derive  from  land  in  its  condition.  The  jury  should  regard 
the  capabilities  of  the  land  for  more  profitable  use  in  a  changed  con- 
dition; and  also  the  obstacles  to  change  presented  by  the  nuisance 
complained  of.  Keeping  up  the  nuisance  should  not  be  a  means  of 
keeping  down  the  rent. 

8.  Prescription,  as  the  foundation  of  a  right  to  overflow  the  land  of  a 
stranger,  depends,  not  upon  the  height  of  the  dam,  but  upon  the  reach 
and  elevation  of  the  back  water;  not  upon  what  the  dam  was  capable 
of.  but  upon  what  it  performed.  * 

4.  Damage  from  charging  and  saturating  the  soil  with  back-water  not 
rising  above  the  surface,  may  be  recovered  when  sued  for  and  estab- 
lished.  But  a  request  to  charge  on  the  subject,  was  properly  refused 
because  too  comprehensive. 
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Damages.  Mill-dam.  Nuisance.  Prescription.  Charge 
of  Court.  Before  Judge  Buchanan.*  Fayette  Superior 
Court.    August  Terra,  1876. 

Eeport  unnecessary. 

Speer  &  Stewart;  Boynton  &  Dismcke,  for  plaintiffs 
in  error. 

R.  T.  DoRSEY,  by  Hopkins  &  Glenn,  for  defendant. 

Bleckley,  Judge. 

1.  This  was  an  action  for  overflowing  land  by  means  of  a 
mill-dam.     The  court  charged  the  jury  that  *'  the  damage 
which  the  plaintiff  would  be  entitled  to  recover,  if  he  is  en- 
titled to  recover  any  at  all,  are  special  damages,  and  must  be 
proved ;  they  must  be  proved  in  order  to  entitle  the  plaintiff 
to  recover."     It  is  more  than  probable  that,  under  instruc- 
tions so  definite  and  positive,  the  jury  would  understand  that 
they  could  not  give  even  nominal  damages  without  some 
amount  of  actual  damage  was  established  by  the  evidence. 
The  Code,  in  section  3070,  declares  that  "  general  damages 
are  such  as  the  law  presumes  to  flow  from  any  tortious  act, 
and  may  be  recovered  without  proof  of  any  amount."     It 
declares  also,  in  section  3065,  that  "  if  the  injury  be  small, 
or  the  mitigating  circumstances  be  strong,  nominal  damages 
only  are  given."     The  court  seems  to  have  read  these  pro- 
visions as  a  part  of  the  charge,  but  they  were  lost  sight  of 
when  the  final  rule  for  the  government  of  the  jury  was  an- 
nounced in  the  language  above  quoted.     The  meaning  of 
the  court  appears  to  liave  been  that,  in  this  case^  there  could 
be  no  recovery  except  for  special  damages.     But,  according 
to  the  authorities,  the  case  is  of  a  character  to  require  a  verdict 
for  at  least  nominal  damages  for  the  vindication  of  the 
plaintiffs  right,  if  the  jury  should  believe  that  there  was  an 
illegal  invasion  of  his  property,  though  the  damage  might 
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be  inappreciable.  4  Ga,^  241;  18  /S.,  539;  Angell  on 
Watercourses,  sections  331,  428,  430,  432;  Wood  on  Nui- 
sances, section  857.  There  was  nothing  to  the  contrary  of 
this  position  meant  by  anything  said  or  decided  in  54  Ga.^ 
459.  The  verdict  there  was  not  rendered  on  the  basis  of 
nominal  damages,  but  of  actual  damages  to  a  considerable 
amount,  and  this  court  would  not  uphold  such  a  finding 
w^ithout  evidence  to  show  the  extent  of  the  overflow,  or  to 
indicate  the  amount  of  the  damage  occasioned  thereby. 
"For  every  injury  done  by  another  to  person  or  property, 
the  law  gives  a  right  to  recover,  and  a  remedy  to  enforce  it." 
Code,  section  2243. 

2.  Another  part  of  the  charge  of  the  court  complained 
of,  was  to  the  effect  that  the  recovery,  so  far  as  rents,  issues 
and  profits  were  concerned,  ought  to  be  restricted  to  the 
net  clear  profit,  over  and  above  all  expenses — the  net  gain 
.  that  an  owner  would  derive  from  land  in  its  condition.* 
This  rule,  applied  to  the  uncleared  land,  would  make  it  rent- 
free,  or  might  do  so.  If  the  owner  could  render  his  land 
more  productive  by  changing  its  condition,  were  it  exempt 
from  tlie  nuisance  complained  of,  he  ought  to  be  allowed  to 
charge  for  the  use  of  it  with  some  reference  to  its  capabih'ties. 
Precisely  how  far  that  element  should  go  to  increase  the 
rental  beyond  what  the  occupation  of  it  would  be  worth  as 
mere  woodland,  should  be  left  to  the  jury  under  all  the  facts 
and  circumstances  of  the  case.  The  main  injury  to  the 
owner  in  the  matter  of  rents  and  profits,  might  be  that  he 
is  prevented  by  the  nuisance  from  putting  the  land  in  a  con- 
dition to  yield  a  net  income,  or,  indeed,  any  income  what- 
ever. As  it  is,  it  may  be  dead  capital,  and  the  real  grievance 
may  be  that  the  defendant's  wrong-doing  keeps  it  so.  If 
the  plaintiff,  without  his  consent,  is  to  furnish  the  defendant 
with  land  to  be  overflowed  by  the  defendant's  mill-pond, 
the  compensation  in  damages  should,  perhaps,  be  equal,  at 
least,  to  the  lawful  interest  upon  the  value  of  the  land  so 
overflowed,  computing  the  value  at  not  less  than  it  was  when 
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the  overflow  took  place.     Where  the  defendant's  wrongful 
act  excludes  the  plaintiflf  entirely  from  any  enjoyment  or 
profitable  appropriation  of  land  which  belongs  to  the  plaintiflE, 
though  the  land  be  in  no  condition  to  rent  out  or  yield  a 
profit,  the  defendant  cannot  rightfully  or  reasonably  object 
to  paying,  by  way  of  rent,  interest  upon  its  value.    Of  course, 
where  the  plaintiffs  enjoyment  of  the  property  is  not  inter- 
fered with  to  the  extent  of  total  exclusion  from  any  part  of  it, 
a  part  yielding,  or  still  capable  of  yielding  profit,  should  not 
be  counted  against  the  defendant  at  the  full  rate.     An  ade- 
quate percentage  should  be  deducted,  the  jury  making  the 
apportionment  according  to  the  apparent  justice  of  the  case. 
In  adverting  to  interest  as  a  measure  of  rent,  where  no  other 
is  practicable,  we  are  not  ruling  that  the  law  prescribes  it, 
but  that  the  law  permits  it.     The  jury  should  not  be  cut  off 
from  it  as  a  means  of  arriving  at  the  actual  damages.     And, 
after  all,  in  the  absence  of  circumstances  of  aggravation,  the 
actual  damages  will  be  the  measure  of  recovery. — Code,  sec- 
tion 3065 ;  47  (7a.,  260.     We  guard  our  observation  as  to 
interest  still  further  by  saying,  that  in  the  present  case  the 
evidence  was,  perhaps,  not  full  enough  to  enable  the  jury  to 
take  interest  into  consideration.     But,  we  think^  the  court 
should  have  given  in  charge  a  more  liberal  rule  as  to  rent 
than  the  one  given — ^a  rule  that  would  have  allowed  the  jury 
to  regard  the  capabilities  of  the  land  for  profitable  -produc- 
tion in  a  changed  condition,  if  the  change  was  rendered  im- 
practicable or  more  difficult  by  the  nuisance  complained  of. 
The  charge  of  the  court  did  not  confine  the  jury  to  rent  as 
the  only  element  of  special  damage,  but  gave  them  full  scope 
to  consider  all  other  matters  of  special  damage  which  the 
evidence  might  be  found  to  establish.     It  is  possible  that 
the  presiding  judge  may  have  intended  this  enlargement  of 
the  inquiry  as  reaching  to  some  or  all  of  the  circumstances 
which  we  treat  as  bearing  on  the  question  of  rent.     He 
seems,  however,  to  have  repeated,  with  emphasis,  that  the 
profit  to  be  allowed  as  damages  was  net  profit — net  gain 
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on  the  land  in  its  actual  condition.     In  our  opinion,  the 
charge  was  erroneous. 

3.  If  we  do  not  misunderstand  the  evidence  as  it  bears  on 
the  subject  of  prescription,  there  was  nothing  to  call  for  anj 
cliarge  whatever  on  that  subject.  The  mill  and  the  plain- 
tiflF's  land  never  belonged  to  the  same  person,  as  was  the 
case  in  53  Ga.,  245  ;  nor  did  an  easement  to  flow  any  of  the 
plaintiff's  land  have  a  beginning  in  a  known  grant,  as  was 
the  case  in  54  /6.,  459.  We  do  not  observe  in  the  record 
any  evidence  that  the  ancient  dam  backed  the  water  upon 
the  plaintiff's  land  at  all.  The  evidence  is  so  voluminous, 
that  a  further  study  of  it  may  be  requisite  to  arrive  at  the 
exact  truth  on  this  point ;  but  it  is  not  necessary  that  we 
should  sift  it  in  order  to  lay  down  the  rule  that  must  govern 
the  case  on  the  element  of  prescription.  We  notice  that 
there  is  evidence  tending  to  show  that  the  plaintiff's  land 
became  affected  by  the  dam,  for  the  first  time,  in  1867  and 
1868.  Grant  that  to  be  so,  whether  it  was  the  first  dam  or 
the  second,  and  whether  the  dam  now  complained  of  be 
higher  than  the  ancient  dam  or  not,  there  can  be  no  right  by 
prescription.  For  it  is  not  the  height  of  the  Jam,  but  of  the 
water,  that  injures  the  plaintiff.  Until  the  water  was  raised 
so  as  to  inflict  damage  on  him^  he  had  no  right  of  action^ 
and,  of  course,  not  until  then  did  any  prescription  begin  to 
run  as  to  him.  Twenty  years  from  that  time  would  be 
requisite  to  complete  the  prescriptive  period,  and  bar  him 
from  controverting  the  easement.  Suppose,  however,  that 
some  of  the  plaintiff's  land  had  been  overflowed  by  the  d&m 
for  twenty  years,  that  would  confer  no  easement  to  over- 
flow more  of  it  by  the  same  dam,  or  by  a  new  dam  of  tlie 
same  height.  The  doctrine  of  tightening  a  dam,  announced 
in  53  Ga.^  245,  is  not  to  be  applied  in  such  a  case  as  this. 
There,  there  was  privity  of  estate;  here,  there  is  hone. 
Because  a  man  submits  for  twenty  years  to  have  an  acre  of 
his  land  covered  by  back-water,  must  he  submit,  the  twenty- 
first  year,  to  have  two  acres  covered  i    Suppose  the  dam, 
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without  being  raised  any  higher,  should  become  sufficient  to 
throw  the  water  back  into  his  house,  must  he  move  out  ^ 
The  true  rule  as  to  prescription  is,  that  the  right  is  measured 
by  actual  user,  and  not  by  capacity  for  more  extended  use. 
51  ffa.,  378 ;  25  Penn.,  519 ;  52  N.  H.,  262 ;  Angell  on 
Watercourses,  §  379 ;  Wood  on  Nuisances,  sections  420, 422, 
704.  And  the  right  does  not  begin  to  run  until  an  action- 
able injury  has  been  inflicted.     /A.,  §  706. 

4.  A  request  by  the  plaintiff  was  made  to  charge  the  jnry 
touching  damage  to  the  land  by  {Percolation  or  seeping. 
Injury  by  charging  and  saturating  the  soil,  without  over- 
flowing the  surface,  if  caused  by  the  dam,  would  certainly 
entitle  the  plaintiff  to  redress,  if  sued  for.  Wood  on  Nuis- 
ances, section  120.  But  it  would  be  best  to  set  forth  that 
form  of  injury  distinctly  in  the  declaration,  so  that  the  de- 
fendant might  be  prepared  to  meet  it.  The  request,  as  set 
forth  in  the  motioif  for  new  trial,  was  too  comprehensive. 
It  sought  to  make  the  defendant  responsible  for  backing 
water  "  up  to  or  near  the  line  of  plaintiff's  land."  Unless 
the  back-water  came  in  contact  with  the  plaintiff's  soil,  the 
consequences  were  not  within  the  scope  of  the  present  ac- 
tion.    There  was  no  error  in  refusing  the  request. 

Cited  for  plaintiff,  Code,  sections  2218,  2227,  2231,  3013, 
3018,  3020,  3065,  3070,  3071,  3073 ;  Wash,  on  Easements, 
top  pages,  294,  295,  328,  329,  659;. 7  Gray,  194;  10  Gush., 
191 ;  16  Pick.,  241 ;  19  Wend.,  309 ;  24  Ala.,  130 ;  7  Mo., 
307;  17  Conn.,  288;  34  Ala.,  553;  3  Vt.,  308;  17  Barb., 
654 ;  4  Ga.,  241 ;  40  /&.,  94 ;  43  N.  H.,  569 ;  42  Penn.,  67 ; 
9  Pick.,  59 ;  5  Ohio,  320 ;  2  Green  Ch.,  25 ;  7  Watts  and  S., 
9 ;  17  Texas,  590 ;  Wood  on  Nuis.,  319  ;  Sher.  and  Red.  on 
Neg.,  §  575,  note  1 ;  Angell  on  Water-courses,  §  523,  note. 
For  defendant,  54  Ga.,  84,  459 ;  53  /*.,  245 ;  56  76.,  353 ; 
51  /J.,  582. 

Judgment  reversed. 
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(t.  W.  Easterlin  et  al.^  plaintiffs  in  error,  vs.  M.  E.  Ry- 
lander et  (d.j  admin istratorB,  defendants  in  error. 

1.  A  contract  to  return  in  the  autumn  an  amount  of  corn  more  in  excess 
of  that  borrowed  the  preceding  winter  than  seven  percent,  thereon, 
is  not  usurious. 

2.  Where  the  vendee  and  vendor  agreed,  on  the  representation  of  a 
third  party,  as  to  the  quantity  of  corn  in  two  cribs^  to  estimate  it  at 
that  quantity,  the  vendor  liaving  proposed  to  measure  and  the  vendee 
declining  to  do  so,  and  where  the  vendee  gave  his  note  therefor  in 
December,  and  the  same  having  been  lost,  gave  another  note  for  the 
same  quantity  of  corn  in  the  following  June,  after  much  of  it  had 
been  fed  away,  and  never  complained  of  a  deficiency  in  quantity  until 
all  the  corn  wtis  gone: 

Held,  that  the  vendee  should  pay  for  the  corn  at  the  estimated  quantity, 
and  that  a  verdict  to  that  effect  was  properly  sustained  by  the  pre- 
siding judge. 

Usury.  Contracts.  Vendor  and  purchaser.  Sales.  Be- 
fore Chas.  F.  Crisp,  Esq.,  Judge  pro  hao* vice.  Sumter  Su- 
perior Court.     April  Term,  1877. 

Reported  in  the  opinion. 

Hawkins  &  Hawkins,  for  plaintiffs  in  error. 

B.  P.  HoLLTS ;  DuPoNT  Guerry,  for  defendants 

Jackson,  Judge. 

This  was  a  suit  brought  on  a  note  for  nine  hundred  and 
twenty-six  busliels  of  corn.  Under  the  charge  of  the  court, 
the  jury  found  for  the  plaintiffs,  when  the  defendants  made 
a  motion  for  a  new  trial,  which  was  overruled,  and  they  ex- 
cepted. 

1.  Two  questions  are  made  for  our  adjudication.  One 
hundred  bushels  of  corn,  in  addition  to  the  quantity  furnished 
in  December,  was  to  be  paid  back  by  the  vendee  or  bor- 
rower, being  more  than  seven  per  cent,  upon  the  quantity 
loaned ;  and  one  question  is,  was  this  usury  i 
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We  think  not.  Com  fluctuates  in  value;  at  one  time  of 
the  year  it  commands  one  price,  at  another  time  another. 
It  is  an  article  that  is  liable  to  shrink,  and,  when  freshly 
gathered,  is  greater  in  bulk  and  heavier  than  after  it  stands 
awhile.  It  may  be  very  scarce,  and  command  a  high  price 
in  winter  and  spring,  and  in  the  ensuing  fall,  after  a  large 
crop,  it  may  l>e  very  cheap.  It  is  not  like  gold — cun^ency 
— the  circulating  medium  of  the  country — ^{>ass{ng  from 
hand  to  hand  at  approximately  uniform  value.  Therefore 
we  think  that  laws  against  usury  do  not  apply  to  such  articles 
as  com.  And  the  old  Code,  section  2023,  defines  usury  to 
be  "the  reserving  and  taking,  or  contracting  to  reserve  and 
take,  either  directly  or  by  indirection,  a  greater  sum  for  the 
use  of  money  than  the  lawful  interest."  This  is  not  in  the 
Code  of  Irwin,  Lester  and  Hill,  because,  when  it  was  com- 
piled, the  usury  laws  were  not  of  force.  It  is  true  that  in 
Cobb's  Digest,  page  393,  usury  is  differently  defined  to  be 
the  reserving  or  taking  more  than  seven  per  cent,  for  the 
principal,  on  money,  goods,  wares  or  merchandise,  or  other 
commodities  wliatsoever.  But  the  Codes  of  1861  and  1868 
altered  this  statute  by  expressly  confining  usury  to  the  loan 
of  money.  And  even  if  the  statute  of  1845,  above  referred 
to  in  Cobb,  were  now  in  force,  upon  a  statute  very  similar, 
the  supreme  court  of  Florida  held  that  com,  so  fluctuating 
in  value,  was  not  embraced.     12  Flor.,  552. 

Such  is  the  reason  and  spirit  of  the  law,  and  the  practice 
of  our  people  accords  with  this  view  of  it.  Nothing  is  more 
common  than  for  one  neighbor  to  borrow  corn  of  another 
in  spring,  and  agree  to  return  more  in  quantity  in  the  autumn ; 
and  nobody  ever  dreams  of  violating  any  law  against  usury 
if  more  is  returned  than  an  increase  at  the  rate  of  seven  per 
cent,  per  annum. 

2.  The  other  point  made  is  this :  Rylander  and  his  co-exec- 
utors let  Easterlin  etal.  have  two  cribs  of  com,  in  December, 
1871,  and  took  their  note  for  the  retum  of  nine  hundred  and 
twenty  six  bushels  in  November  following — ^that  being  the 
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quantity  which  tlie  two  cribs  were  estimated  to  hold  by  a  third 
person,  who  had  put  the  corn  therein.  Rylander  proposed 
to  measure  again,  but  Easterlin  declined,  and  the  corn  was 
taken  by  agreement  at  the  estimate  of  the  third  person. 
Easterlin  used  it  on  the  farm,  feeding  it  away  until  June, 
when  the  note  was  lost ;  and,  at  the  request  of  Rylander, 
another,  dated  back,  and  for  the  identical  quantity  of  corn, 
was  given  in  its  stead.  Afterwards,  when  all  the  corn  was 
fed  away  out  of  both  cribs,  and  when  pay-day  arrived,  TSast- 
erlin  complained  that  the  quantity  of  corn  he  got  in  the 
cribs  was  some  one  or  two  hundred  bushels  short.  The  jury 
found  against  him,  and  the  court  refused  to  disturb  the  ver- 
dict. We  think  that  the  court  did  right.  Easterlin  should 
have  had  the  corn  measured.  Nobody  cheated  him.  He 
cheated  himself,  if  he  did  not  get  the  quantity  he  gave  his 
note  for.  The  principle  ruled  in  20  Ga.^  242,  and  again  in 
55  (7a.,  484,  controls  this  case.  Besides,  after  he  had  used 
up  a  large  portion  of  the  com — more  than  half — he  renewed 
his  promise  to  pay  the  same  quantity  by  renewing  the  lost 
note  for  the  same  amount ;  and  never  complained  at  all 
until  all  the  com  was  fed  away,  and  when  it  was  very  diffi- 
cult to  ascertain  the  true  quantity.  The  only  proof  of  any 
consequence  which  he  had  was  to  the  effect  that  he  filled 
up  the  larger  crib,  and,  measuring  by  wagon  loads  poured 
into  it,  it  measured  up  only  so  much,  less  than  he  said  Rylan- 
der estimated,  or,  rather,  than  the  third  person  estimated  that 
larger  crib  to  have  contained ;  but  the  smaller  crib  was  not 
measured  even  after  this  fashion. 

The  charge  of  the  court  was  fair,  and  the  verdict,  we  think, 
right.  Possibly  there  may  have  been  slight  errors  in  the 
charge ;  but  the  verdict  could  not  have  been  properly  other 
than  it  was,  if  any  correction  were  made  therein ;  and  there- 
fore the  motion  for  a  new  trial  was  properly  overruled. 

Judgment  affirmed. 


AUGUST  TERM,  1877.  295 

Paifer  V9.  Peabodjr,  adm*r. 


Alvin  D.  Putfkb,  plaintiff  in  error,  vs.  John  Peabody,  ad- 
ministrator, defendant  in  error. 

1.  Where  the  grounds  of  a  motion  for  a  new  trial  are  not  certified  to 
be  true  by  the  presiding  judge,  they  cann(»t  be  considered. 

2.  The  verdict  being  contrary  to  evidence  and  the  principles  of  equity, 
a  new  trial  is  ordered. 

Jackson,  Judge,  concurred. 

» 

Practice  in  the  Supreme  Court.  New  trial.  Before 
Judge  Crawford.     Muscogee  Superior  Court.     May  Term, 

1877. 

Reported  in  the  decision. 
L.  T.  Downing,  for  plaintiff  in  error. 
Peabody  &  Brannon,  for  defendant. 
Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case,  that  in  the  fall  of 
1876,  John  W.  Brooks,  druggist,  doing  business  in  Colum- 
bus, departed  this  life  intestate ;  that  John  Peabody,  Esq. 
became  administrator  on  his  estate ;  that  the  intestate,  at  the 
time  of  his  death,  had  in  his  possession  a  ^^  soda  apparatus,'^ 
which  was  advertised  for  sale  by  the  administrator  and 
claimed  by  A.  D.  Puffer  as  his  property.  On  the  trial  of  the 
claim,  the  jury  found  a  verdict  in  favor  of  the  administrator, 
whereupon  the  claimant  made  a  motion  for  a  new  trial  on 
the  several  grounds  therein  stated,  which  was  overruled  by 
the  court,  and  the  claimant  excepted. 

1.  Inasmuch  as  the  alleged  grounds  of  error  contained  in 
the  motion  are  not  certified  by  the  judge  to  be  true,  we  can- 
not consider  them.  Our  judgment,  therefore,  will  be  con- 
fined to  the  grounds  "  that  the  verdict  was  contrary  to  the 
evidence  and  the  principles  of  justice  and  equity ;  that  the 
verdict  is  decidedly  and  strongly  against  the  weight  of  the 
evidence,  and  that  it  is  contrary  to  law." 
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2.  We  shall  examine  the  evidence  as  we  find  it  in  the 
record,  the  same  having  been  admitted  without  objection,  so 
far  as  it  appears  therefrom.  The  administrator  proved  that 
the  soda  apparatus  in  controversy  was  in  Brooks'  possession 
at  the  time  of  his  death  ;  that  lie  advertised  it  for  sale  as  his 
property  in  the  due  course  of  administration,  when  it  was 
claimed  by  Puffer  as  his  property.  The  claimant  then  of- 
f erred  in  evidence  the  following  order  from  the  intestate : 

ORDER  UNDER  CONTRACT. 

* 

Columbus,  Ga.,  February  11,  1876. 

A.  D.  Puffer,  Manufacturer  of  Soda  Water  Apparatus,  48  Portland 
street,  Boston: 

Please  forward  to  my  address,  No.  107  Broad  street,  Columbus,  Ga., 
on  or  about  ....,  at  prices  annexed,  one  No.  12  Winter  King,  four 
minerals,  (two  of  the  mineral  faucets  to  be  pendent  style),  Italian  marble 
body,  and  overlaid  with  Formossa  marble;  black  marble  base,  etc. 
Parian  marble  figures  (where  the  silver  plated  gas  pedestals  generally 

are)  with  shade  and  canopy,  for  water,  complete %   850  00 

One  No.  30  Generator 185  00 

8ix  No.  15 1.  Fount-ains  (to  charge  10  gallons  soda  water)  at  $40 .  240  00 
Half  dozen  tumbler-holders  your  agent  agrees  to  give 

Total $1 ,275  00 

Which  I  hereby  agree  to  purchase  for  the  sum  of  twelve  hundred  and 
seventy-five  dollars  as  above,  upon  the  following  terms,  and  upon  the 
usual  conditions  of  Puffer's  contract  for  sale  this  season,  to  be  signed 
by  me,  upon  receipt  of  the  goods: 

Terms — I  hereby  agree  to  pay  the  ^um  of  nine  hundred  and  twenty 
dollars,  in  one  year,  with  interest  at  7  per  cent.,  and  I  hereby  agree  to 
give  my  octagon  soda  apparatus  and  my  No.  18  generator,  which  your 
agent  agrees  to  take  for  three  hundred  and  fifty  dollars.  And  I  hereby 
agree  to  give  my  five  copper  fountains,  which  your  agent  agrees  to  buy 
at  the  market  value;  and  please  discount  the  value  of  said  fountains 
from  the  said  nine  hundred  and  twenty  dollars. 

[Signed]  ^  John  W.  BaociKa. 

It  appears  from  the  evidence  that  the  contract  was  made 
with  the  claimant's  agent  Welds,  at  Columbus,  about  the 
time  the  foregoing  order  bears  date,  the  agent  leaving  with 
Brooks,  the  intestate,  printed  blanks  to  be  filled  up,  contain- 
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ing  the  terms  of  the  contract,  of  which  the  following  was  a 
part  thereof : 

[lbase.] 

A.  D.  PUFFER, 

Manufacturer  of  the  Frigid  Soda  and  Mineral  Water  Apparatus. 

No.  48  Portland  Street,  Boston,  Mabs., ,  187  . 

Know  all  men  by  these  presents,  that  . . . .,  of  . . . .,  State  of  . . . ., 
^ve  hired,  leased  and  received  of  A.  D.  Puffer,  of  Boston,  Common- 
wealth of  Massachusetts,  for  the  term,  to-wit:  ....  years,  ....  months, 
ending  . . . .,  187. .,  subject  to  the  conditions  herein  stated,  the  foUow- 

uig  described  goods  and  chattels: 

ni&nirf actured  by  the  said  A.  D.  Puffer,  and  numbered  . . . .,  and  .... 
do  promise  and  agree  with  the  said  A.  D.  Puffer,  his  representatives 
Uid  assigns,  to  pay  him,  or  them,  for  the  possession  and  reasonable  use 

thereof,  for  said  term,  the  sum  of dollars  as  rent,  to  be  paid 

iotl&e  installments  set  forth  in  the  several  notes  given  by therefor, 

w  follows : ; , 

*o^  it  (is)  provided  that  said  property  hereby  leased,  is  not  to  be  re- 

moveci  from  the  premises  where  now  located,  No street,  in  said 

,  nor  the  interest  of  the  lessee,  under  this  lease,  to  be  transferred 

without  the  consent  of  said  A.  D.  Puffer,  in  writing  thereto  first  ob- 
taiaeti. 

^«i<i  it  is  further  provided,  that  upon  the  full  payment  of  the  several 
notes  Aforesaid,  all  claim  and  title  to  said  property,  on  part  of  said  Puf- 
fer, sliAii  cease,  and  the  whole  title  shall  vest  in  said  lessee  as  owner; 
but  upon  any  breach  of  the  provisions  of  this  lease,  especially  upon 
lailure  by  the  said  lessee  to  pay  the  several  notes  or  either  of  them,  as 
they  become  due  and  payable,  then  this  lease  and  any  and  all  claim  or 
"ght  oxi  the  part  of  said  lessee,  under  the  same,  or  to  the  further  use 
Afid  possession  of  said  property,  shall  be  thereby  terminated,  and  thB 
**|^  -Au-  D.  Puffer  may  thereafter,  at  any  time,  enter  the  premises  where 
**id  property  may  be,  and  resume  possession  of  the  same,  without  pro- 
cess of  law,  or  let  or  hindrance  from  the  lessee;  and  such  of  the  afore- 
«td  notes  as  mature  after  said  Puffer  has  resumed  possession  of  said 
proi>erty,  shall  be  taken  and  held  to  be  void,  and  returned  to  the  lessee 
upou  Oeittand. 

W^itu^jgg hand  and  seal  this day  of ,  187. . 


• 


» [seal.] 

• ,  187.. 

after  date promise  to  pay  to  A.  D. 


.  • 
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ce  of  tlie  a^nt  ie,  that  when  Brooks  received 
he  was  to  fill  up  the  blank  note  for  the  amount 
;n  the  eauie,  as  well  as  the  other  paper,  and 
to  A.  D.  Pttffer,  the  claimant,  which  he  failed 
li  the  claimant  forwarded  to  him  a  similar  blank 
1  a  note  for  the  amount  agreed  to  be  paid, 
promised  claimant's  agent  he  would  sign  and 
n  on  the  receipt  of  said  apparatus.  It  was  the 
le  parties,  as  stated  by  the  agent  who  made  the 
the  title  and  ownership  of  the  apparatus  should 
ooks,  the  intestate,  until  it  was  paid  for  in  fall, 
t  pretended  has  been  done.  The  evidence,  as 
the  recoi-d,  shows  clearly,  we  think,  that  the 
aratus  by  the  claimant  to  Brooks,  the  intestate, 
mal  sale,  and  that  the  title  thereto  was  not  to 
itil  it  was  paid  for.  The  fact  that  a  part  of 
etween  the  parties  was  called  a  "  lease  "  did  not 
e  its  legal  effect;  the  question  would  still  re- 
'as  the  contract  between  the  parties,  as  shown 
ce  in  the  record  i  In  view  of  the  evidence,  as 
he  record,  'he  verdict  of  the  jury  was  contrary 
:e  and  the  principles  of  justice  and  equity,  the 
idence  in  favor  of  the  verdict  is,  that  the  ap- 
I  the  poeseeeion  of  the  intestate  at  the  time  of 
,  our  judgment,  the  court  erred  in  overmling 
motion  for  a  new  trial, 
gment  of  the  court  below  be  reversed. 

^  concurred  as  follows ; 

correctDees  of  the  judgment  of  reversal,  be- 
enoe  of  the  agent  of  Poffer  is  all  iUegal,  the 
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agent  being  an  incompetent  witness  for  the  reason  that 
Brooks,  Peabod j's  intestate,  was  dead,  and  the  suit  was  against 
the  administrator.  I  donbt  whether  a  case  should  be  sent 
back  on  the  ground  that  the  verdict  is  contrary  to  law  and 
evidence,  when  the  evidence,  to  which  it  is  contrary,  is,  on 
its  face,  illegal,  though  not  objected  to  on  the  trial,  so  far  as 
the  record  shows. 


Albebt  B.  Boss,  administrator,  plaintiff  in  error,  V8.  the 
Central  Railroad  IlSd  Banking  Company,  defendant  in 
error. 

This  case  is  controlled  by  the  case  of  Boss,  administrator,  w.  The  Central 
BaUroad  and  Banking  Company,  53  Oa,,  871,  the  fraudulent  trans- 
action out  of  which  the  two  cases  arose  being  one  and  the  same,  and 
the  principle  of  stare  decisis  must  be  applied. 

Prescription.    Stare  decisis.    Before  Judge  Hill.    Bibb 
Superior  Court.    April  Term,  1877. 

For  the  facts,  see  the  opinion. 

J.  Rutherford,  for  plaintiff  in  error. 

R.  F.  Lyon,  for  defendant. 

Jackson,  Judge. 

This  was  an  action  of  ejectment,  which  turned  upon  the 
following  facts:  Wm.  Bond  died  in  1861,  leaving  a  will  de- 
vising his  ]ands  to  two  only  children  of  his  daughter,  who 
married  O^Connor  first,  the  father  of  the  children,  and  Kap, 
her  present  husband,  before  her  father^s  death.  ]^rs.  Kap 
destroyed  the  will,  and  kept  the  fact  concealed  from  her 
children  and  son-in-law,  plaintiff's  intestate,  who  married 
19 
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hteraof  Boridbef 
ng  that  Mr.  and 
d  not  knowing  < 
ion  on  Bond's  a 
]  sold  a  lot  in  1: 

was  the  only  ehi 
ivillnntil  1868  or 
d  brought  euit  in 
Tied  her,  and  \n 
shaving  diedwiti 
gir  of  hiB  wife,  en 
f  the  will  and  dev 
I  Mrs.  Clark,  in  1 
lyed  it  to  her  c\ 
T  her  death,  the 
preniieeB  to  Eini 
'^right  sold  to  Mi 
lefendant — the  C 

Neither  Louisa  I 
ent  purchaser,  ha 
U,  and  the  posses 
itil  suit  by  Dilla 
id  Boss  was  mat 

eh  were  enbmitt 
rendered  judgine 
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The  question  was  decided  by  this  court  in  a  case  arising 
under  the  same  state  of  facts  existing  in  this  case,  on  a  part 
of  the  identical  lands  devised  in  this  destroyed  will,  and  sold 
originally  by  the  same  party  who  first  conveyed  in  this  case — 
indeed,  a  part  of  the  same  lot,  as  we  understand  from  the 
two  cases.  It  is  almost  res  adjiuliccUa.  At  least  stare  de- 
cisis must  be  applied  to  the  principle  which  controls  this 
part  of  the  same  property,  a  portion  of  which  was  adjudi- 
cated before.     53  Ga.,  371. 

It  would  look  exceedingly  awkward,  to  say  the  least,  to 
have  two  decisions  on  the  identical  facts  embracing  parts  of 
the  eame  lot  diametrically  different ;  and,  whilst  the  chief 
justice  adheres  to  the  views  expressed  in  his  dissenting  opin- 
ion in  53  Oa.,  371,  yet  he  concurs  with  the  other  members 
of  the  court  in  the  propriety  of  applying  the  principle  of 
stare  decisis  to  this  case,  as  it  is  the  same  transaction  which 
was  passed  upon  before. 

Judgment  affirmed. 


Saulsbuky,  Hespess  &  Co.,  plaintiffs  in  error,  vs.  Johk  D. 

McKellar,  defendant  in  error. 

1.  The  sayings  of  a  person  in  possession  of  personal  property,  such  as 
cotton,  on  his  way  to  deposit  the  same  in  a  warehouse,  derogatory  to 
unincumbered  title  in  himself,  are  admissible  against  all  persons  hold- 
ing under  him. 

3.  Where  Saulsbury,  Respess  &  Co. ,  received  cotton  on  which  McKellar 
had  a  special  lien  for  rent  as  landlord,  with  full  knowledge  thereof, 
and  McKellar  sued  out,  or  was  about  to  sue  out,  a  distress  warrant 
for  the  rent  thereon,  and  Saulsbury,  Respess  &  Co.,  informed  Mc- 
Kellar that  there  was  cotton  enough  to  pay  what  the  tenants  owed 
them  and  him  too,  and  thereby  McKellar  was  prevented  from  assert- 
uig  his  landlord's  lien  by  distress,  and  the  cotton  was  converted  to  the 
use  of  Saulsbury,  Respess  &  Co. : 

Bdd,  that  an  implied  promise  to  pay  the  rent  arose  exequo  et  bono  from 
these  facts,  and  that  McKellar  was  entitled  to  recover  the  rent  of  the 
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land  on  which  the  crop  was  made  to  the  extent  of  the  value  of  the 
cotton. 
8.  The  landlord's  special  lien  for  rent  on  the  crop  raised  on  the  land 
rented,  dates  from  the  maturity  of  the  crop,  and  is  superior  to  all 
liens  except  taxes. 

Evidence.  Landlord  and  tenant.  Contracts.  lien*. 
Before  Judge  Hill.  Bibb  Superior  Court.  October  Ad- 
journed Term,  1876. 

McKellar  brought  assumpsit  against  Saulsbury,  Bespess  & 
Co.,  alleging,  in  substance,  as  follows :  He  rented  a  certain 
plantation  in  Bibb  coujity  to  P.  M.  and  W.  H.  Cuny,  and 
took  a  rent  note  for  $200.00,  to  be  paid  out  of  the  proceeds 
of  the  firet  cotton  gathered.  From  the  cotton  raised  on  the 
place,  the  Curry s  carried  six  bales  to  defendants  ta  be  sold 
on  commission  in  the  usual  manner,  which  was  done.  Plain- 
tifi^s  lien  for  rent  (due  and  unpaid)  of  the  place  had  attached 
before  such  receipt  by  defendants,  and  they  had  notice  of 
the  same.  Nevertheless,  they  have  sold  the  cotton  and  con- 
verted the  proceeds  to  their  own  use,  and  thus  have  under- 
taken and  promised  to  pay  plaintiff  $194.00,  besides  interest. 

Defendants  pleaded  the  general  issue,  and  denied  any  con- 
tract or  notice  of  lien. 

On  the  trial,  the  evidence  for  plaintiff  was,  in  brief,  as 
follows :  He  rented  the  place  and  took  the  note  as  alleged 
in  the  declaration.  Only  the  tw^o  Currys  mentioned  signed, 
but  there  were  several  others  in  the  family  who  agreed  to  it 
verbally.  He  had  several  conversations  with  members  of 
the  defendants'  firm ;  stated  to  one  of  them  in  May  of  that 
year  (1873)  who  were  his  tenants;  told  defendants  that  tho 
Currys  needed  assistance,  and  after  he  received  his  rent,  they 
could  take  the  rest  of  the  cotton.  Soon  after,  one  of  the 
Currys  brought  him  a  draft  from  defendants  to  sign,  and 
upon  inquiring  why  they  wanted  his  signature,  he  was  in- 
formed that  it  was  because  otherwise  he  might  take  the  cot- 
ton by  his  superior  lieu.    About  the  time  he  thought  cotton 
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ouj^ht  to  be  picked,  he  saw  W.  N.  Curry  go  by  his  boase 
carrying  cotton  to  defendauta'  warehonee ;  he  asked  where 
the  cotton  came  from,  and  was  informed  that  it  was  raieed 
on  his  place.  Six  bales  were  time  carried.  He  went  to  the 
defendants,  and  asked  how  much  cottou  they  had  from  the 
Cttrrys ;  they  replied  tliat  he  need  not  tronbie  himself  about 
the  amount,  as  there  was  enough  to  pay  both  tliem  and  him. 
He  did  not  trouble  further  about  the  matter,  and  delayed 
taking  le^l  steps  to  secure  himself.  Shortly  after,  probably 
the  next  day,  he  wanted  money,  and  tliought  he  would  Bell 
liig  share  of  the  cotton.  When  he  called  on  defendants,  they 
would  not  give  hira  a  positive  answer;  said  they  did  not 
know  whether  either  he  or  the  CurryB  had  cotton  there. 
After  some  talk,  he  went  off,  and  took  out  a  distress  warrant. 
The  officer  could  not  find  the  cotton,  and  they  declined  to 
point  it  out;  they  had  sold  it.  It  was  worth  about  fifteen 
cents  a  pound. 

The  evidence  for  defendants  was,  in  brief,  as  follows: 
They  did  not  know  until  the  beginning  of   proceeding 
against  them  that  P.  M.  Carry  was  a  tenant  of  plaintiff;  do 
not  remember  his  ever  so  stating  before  he  took  out  the  dis- 
tress warrant.     M.  P.  Curry  (a  eon  of  P.  M.)  applied  to  them 
for  money ;  he  said  he  was  a  tenant  of  pUintifi ;  hence  they 
sent  hira  to  plaintiff  with  the  drift  to  sign.     One  morning 
the  plaintiff  went  into  defendants'  office  and  said  that  Curry 
had  six  bales  of  cotton  in  their  hands,  and  that  he  owed 
it.     Nothing  was  said  as  to 
ae  of  defendants  replied  if 
pay  them  both ;  on  inves- 
nly  four  bales  belonging  to 
belonging  to  W.  A.  Curry, 
ify  him  with  W.  N.  Curry, 
ipplied  the  proceeds  to  the 
by  them.     One  of  defend- 
ersation  with  plaintiff,  they 
sold  the  cotton. 
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erred  in  charging  the  jury,  that  if  land  was  rented  to  the 
CarrjB  by  McKellar,  and  cotton  was  raised  on  that  land, 
that  then  they  might  infer  that  this  cotton  at  Saulsbury, 
Respass  &  Co.'s  warehonse,  stored  as  the  cotton  of  Peter  M. 
Curry,  and  sold  by  them,  was  the  cotton  raised  on  McKel- 
lar's  farm,  and  that  it  devolved  on  defendants  to  prove  that 
it  was  raised  elsewhere.  We  held  that  the  bnrden  was  on 
McKellar,  the  landlord,  to  show  that  this  cotton  was  raised 
on  the  land  which  he  had  rented  to  the  Currys. 

1.  On  the  present  trial,  now  brought  here,  it  seems  that 
the  plaintiff,  McKellar,  assumed  this  burden,  and  proved 
that  the  cotton  was  raised  on  his  land,  provided  certain  evi- 
dence was  admissible.  And  the  first  question  is,  was  it  legal 
for  McKellar  to  testify  that  the  Curry  who  carried  the  cot- 
ton to  Saulsbury,  Bespass  &  Co.'s  warehouse,  while  taking 
it  there  on  his  wagon,  told  him  (McKellar)  that  it  was  raised 
on  his  land.  If  that  evidence  is  legal,  the  fact  was  proved ; 
if  it  was  not  legal,  the  fact  that  the  cotton  was  raised  on 
McKellar's  land,  and  that  he  had  the  special  lien,  was  not 
proved. 

We  think  that  it  was  admissible  and  legal  to  prove  by 
these  sayings  of  Curry,  while  in  possession  of  the  cotton, 
that  it  came  from  McKellar's,  and  that  McKellar  had  the 
landlord's  lien.  The  principle  is,  that  what  one  in  posses- 
sion of  property  says  derogatory  to  his  title,  is  admissible,  if 
made  before  any  adverse  title  accrued.  8  Oa.^  66 ;  15  Oa., 
302 ;  20  Oa.j'24:0.  Here,  Saulsbury,  Eespass  &  Co.  claimed 
title  from  Curry,  and  so  did  McKellar  hold  his  lien,  and  the 
principle  ruled  in  the  cases  cited  fully  covers  the  question 
now  made  in  this  case. 

2.  It  would  seem,  then,  that  the  plaintiff  has  brought  him- 
self within  our  ruling  before,  and  is  entitled  to  recover. 
The  proof  was  by  the  plaintiff,  (and  it  was  with  the  jury  to 
believe  him  or  not,  as  they  saw  fit,)  that  the  defendants  had 
notice  of  the  lien,  admitted  that  they  had  the  cotton,  and 
that  it  was  enough  to  pay  off  what  the  Currys  owed  the 
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n&elves,  too,  and  that  he  was,  by  thie  state- 
froiu  levying  a  dietreES  warrant  which  he 
heee  facte  raised  an  implied  assumpsit  to 
en  the  cotton  was  sold,  and,  onder  all  the 
tlieved,  he  was  entitled  to  recover.  It  will 
case  differs  from  57  Ga.^  404,  quoted  by 
:!&  in  error.  A  distress  warrant  was  saed 
t  to  be,  when  the  plaintiff  was  lulled  into 
nplied  promise  tliat  the  defendants  wonld 
jy  sold  the  cotton ;  while  there,  nothing  of 
1,  and  the  question  was,  in  that  case,  in 
le — in  the  landlord  or  the  tenant? — and  it 
lie  tenant,  but  subject  to  t)ie  lien  of  the  land- 
no  implied  promise  at  all  there,  or  any 
i-d  into  security,  bnt  a  naked  attempt  to 
1  sue  in  asaittnptnt  on  the  title  of  the  land- 

)  the  priority  of  the  landlord's  lien  on  the 
is  laud  for  the  year  he  rented  it,  there  cau 
■has  been,  over  and  again,  so  ruled  by  this 
le  itself  is  plain.  Code,  §  1977.  Nothing 
tagonizes  the  principle  that  the  lien  of  the 
)p  raised  on  his  land  the  year  when  he  rented 
maturity  of  the  crop ;  but  the  doctrine  is  as- 
that  case,  however,  the  landlord  attempted 
ty  of  lien  for  the  rent  of  other  lands  rented 
well  aa  the  particular  tract  Or  lot  which 
led  on ;  and  we  held  that  his  lien  was  spe- 

as  to  the  rent  of  the  land  on  which  the 
iting  from  maturity  of  crop  as  to  that  rent ; 
nera),  and  dated  from  the  levy  on  the  crop 
id  which  had  not  made  the  crop  levied  on. 
;here  have  been  three  verdicts,  all  for  the 
iict  this  time  is  snstained  by  the  evidence, 
he  approval  of  the  judge  who  tried  the 

been  violated,  and  we  feel  coastaiaed  to 
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Jennings  m.  The  Btate  of  l^eoigla. 


end  the  litigation  by  affirming  the  judgment.     See  57  Oa.^ 
277. 
Judgment  affirmed. 


Vantjs  jENNmos,  plaintiff  in  error,  vs.  The  State  of  Geor- 

aiA,  defendant  in  error. 

1.  Where  two  grades  of  an  offense  are  charged  in  different  counts  of  an 
indictment,  and  the  evidence  shows  that  the  crime  was  committed 
by  the  defendant,  but  leaves  in  doubt  the  grade,  he  should  not  be 
acquitted,  but  the  Jury  should  give  him  the  benefit  of  the  doubt  by 
finding  him  guilty  of  the  lower  grade. 

2.  The  evidence  is  sufficient  to  support  the  verdict. 

Criminal  law.  Indictment.  Before  Judge  Rice.  Oconee 
Superior  Court.     July  Term,  1876. 

The  following  statement  of  facts,  shown  by  the  evidence, 
when  taken  in  connection  'with  the  decision,  sufficiently  re- 
ports this  case :  The  owner  of  a  dwelling  house  in  Oconee 
county  left  it  about  4  o'clock  in  the  afternoon,  and  returned 
about  the  same  hour  on  the  next  day,  December  12,  1875. 
In  the  meantime  the  house  was  broken  open  and  entered, 
and  certain  articles  were  stolen  therefrom.  A  lamp  had 
been  moved  from  the  place  where  it  was  left,  matches  had 
been  lit,  and  tlie  partially  burned  ends  left  on  the  floor. 
The  prisoner  was  familiar  with  the  premises ;  he  was  seen 
cutting  wood  about  half  a  mile  from  the  house  after  twelve 
o'clock  on  the  night  of  the  11  of  December.  Most  of  the 
stolen  property  was  traced  to  his  possession  shortly  after  tlie 
commission  of  the  crime.  He  sold  several  of  the  articles, 
and  made  conflicting  statements  as  to  the  manner  in  which 
he  became  possessed  of  them. 

Emory  Speer,  by  A.  S.  Clayton  and  Frank  Hakalson, 
for  plaintiff  in  error. 
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evidence,  admits  of  two  opinions,  where  the  charge  of  the  court  is 
perfectly  fair  and  legal,  and  there  have  been  two  verdicts  of  guilty, 
both  of  them  satisfactory  to  the  presiding  judge,  and  where  the  evi- 
dence strongly  tends  to  support  the  conviction,  the  refusal  of  a  new 
trial  will  not  be  disturbed. 

3.  Grossly  improper  remarks  by  a  juror  before  his  qualification  may  be 
explained  by  him,  and  if  made  solely  for  the  purpose  of  avoiding 
jury  duty,  they  will  not  render  him  incompetent. 

3.  A  juror  will  not  be  heard  to  impeach  the  verdict  by  disclosures  of 
what  took  place  in  the  jury  room  in  the  course  of  the  deliberations. 

Criminal  law.  New  trial.  Jury.  Before  Judge  Wright. 
Dougherty  Superior  Court.    April  Adjourned  Term,  1877. 

Report  unnecessary. 

G.  W.  Wabwick  ;  H.  Morgan,  for  plaintiff  in  error. 

W.  O.  Fleming,  solicitor  general,  for  the  state. 

Blboklet,  Judge. 

This  is  a  second  verdict  of  guilty.  See  57  Ga.^  102.  Each 
time  the  judge  below  acquiesed  in  the  verdict,  and  refused 
a  new  trial.  On  the  former  writ  of  error,  we  thought  the 
charge  of  the  court  slightly  erroneous.  The  charge,  as  given 
on  the  last  trial,  is  favorable  to  the  prisoner,  and  no  part  of 
it  is  excepted  to.  The  whole  of  it  is  set  out  in  the  record, 
and  it  is,  in  all  respects,  a  proper  and  legal  charge.  The  evi- 
dence is  circumstantial,  and  admits  of  two  opinions.  Sea- 
soning upon  it  fairly  and  impartially,  different  minds  could 
arrive  at  opposite  conclusions.  This  being  so,  the  true  ques- 
tion is  whether  the  conclusion  of  the  jury,  approved  by  the 
judge  who  presided  at  the  trial,  shall  stand,  or  whether  the 
members  of  this  court  shall  overturn  the  verdict  on  doubts, 
mere  daubtSj  which  they  may  entertain  of  the  prisoner's 
guilt.  He  may  not  be  guilty,  but  two  juries  of  the  vicinage 
have  found  him  guilty,  and  the  evidence  is  not  absolutely 
insufficient.    It  has  weak  places,  but  the  main  facts  go  to 
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Tbomab  Dewbebbt,  plaintiff  in  error,  vs.  Kachabl  Shamnok, 
executrix,  et  a/.,  defendants  in  error. 

1.  Wbere  a  bill  shows  on  iu  face  Ibat  tbe  complatoant  c&n  obtain  full 
and  complete  relief  with  the  orif^nal  defendants  alone,  an  amend- 
ment  introducing  other  defendants  and  another  cause  of  relief  wbolly 
distinct  from  the  flrst,  will  render  the  bill  muttifarlons. 

2    The  verdict  is  not  sgainat  law  and  evidence. 

Equity.     MultifariousaeBe.     New  trial.     Before  Judge 
Hall.     Monroe  Superior  Conrt.     February  Term,  1877. 

Dewberry  filed  his  bill  against  defendants,  making,  in  brief, 
the  following  case : 

In  1863  he  loaned  to  Kichard  G,  Watson  a  anm  of  money 
for  the  purpose  of  paying  for  the  land  mentioned  below. 
In  1869  he  sued  on  the  note  given  therefor,  and  in  1870  ob- 
tained judgment.     Execution  issued,  but  was  not  levied  for 
several  years,  interest  accruing  in  the  meantime.     When 
complainant  was  proceeding  to  enforce  )iis  Ji.  fa.,  at  the 
earnest  request  of  Watfon,  and  under  advice  of  counsel, 
he  was  induced  to  compromise  it.     Having  been  in  the  habit 
of  compromising  "war  debts,"  he  agreed  to  remit  one-half 
of  the  present  one,  to  enter  the  balance  settled,  receive  cer- 
tain described  lands  from  Watson,  and  ])ay  the  latter  $2,- 
100.00  in  money.     This  agreement  was  carried  out,  com- 
plainant advancing  $800.00  to  pay  off  all  the  liens  on  the 
place,  so  as  to  take  a  clear  title  thereto,  and  it  being  under- 
stood and  stated  that  there  were  no  other  liens  superior  to 
his.     Watson  was  anxious  to  repurchase  the  place  as  soon  as 
he  could.     Complainant,  desiring  to  assist  him,  allowed  him 
to  hold  the  land  as  tenant  for  three  years.     He  then  resold 
sory  notes  for  the  purchase  money, 
ties.     None  of  the  notes  have  been 
:  to  pay  the  last,  complainant  began 
1.     The    latter    thereupon   filed   his 
,  and  claimed  a  large  portion  of  the 


UPREME  COURT  OF  GEORGIA. 


a  Shannon  held  certain  notes  of  R,  H,  Watson 
W^atsoQ,  due  in  1858.  In  1867  he  brought  enit 
"ed  judgment  thereon.  Afterwards  he  agreed  to 
i  such  debt  for  twenty-five  cents  in  the  dollar, 
nent  was  executed  by  the  payment  of  all  bat  a 
nt  of  interest.  Shortly  aftewarde  Shannon  died, 
resentatives  were  fully  aware  of  the  state  of  the 

and  acquiesced  tlteretn.  Some  three  years  after 
t  went  into  possession,  Rachael  Shannon,  execn- 
deceased  husband,  liad  the  land  levied  on  under 
d  judgment,  as  the  property  of  R.  G.  Watson, 
illegally  proceeding  to  have  it  sold. 

charges  that  the  Shannon- judgment  was  against 
on,  principal,  and  R.  G.  Watson,  security,  but  the 
cates  that  they  were  sued  jointly  as  makers. — R.] 
inon  judgment  has  been  held  open  for  years ;  no 
een  made  before  to  enforce  it ;  the  holders  have 
rous  younger  judgments  against  the  Watsons 
:hout  effort  to  secure  anything  on  it ;  they  have 
th  McMickle  in  the  transaction  set  out  below, 
>w  levy  on  complainant's  land  to  defrand  him, 
iision  with  R  G.  Watson.  Further,  R.  H.  Wat- 
icipal  debtor,  was  possessed  of  ample  means  at  the 

judgment  and  yet  has  considerable  personalty. 
:  war,  R.  H.  Watson  owed  one  McMickle  $800.00. 
in  judgment  had  already  been  obtained,  but  Wat- 
ed  to  McMickle  a  fraudulent  mortgage  for 
ite-dating  it  so  as  to  make  it  the  oldest  lien  on 
ged  place.  McMickle  foreclosed,  and  by  repra- 
title  to  be  bad,  succeeded  in  bidding  in  the  prop- 
dl  part  of  its  real  value — still,  more  than  enough 
I  boTia  fide  debt.  Since  then  McMickle  has  re- 
3  the  wife  and  children  of  Watson  one-half  of 
Watson  has  been  in  possession  of  the  balance, 
de,  under  pretense  of  furnishing  him  provisions, 
ring  tl)e  amount  bid  for  the  land  over  and  above 
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the  real  debt  to  him.    Notice  of,  and  collusion 
action  are  charged  on  the  holders  of  the  Sham 
The  bill  prays  as  follows ; 

1.  For  cancellation  of  the  Shannon  fi.  fa 
far  88  its  lien  on  this  property  is  concerned ; 
cree  ite  cancellation  npon  payment  of  the  sm 
interest  due  thereon. 

2.  In  default  of  this,  a  decree  that  R.  G.  ^ 
rity,  bad  been  discharged  by  the  acts  of  the 
creditors. 

3.  In  default  of  this,  a  decree  that,  coinplai 
in  settleTuent  of  which  the  land  was  taken,  bei 
lien  to  that  of  Shannon,  Euch  settlement  pass 
to  complainant,  and  the  land  is  not  subject  to 

4.  In  default  of  this,  a  decree  tliat  the  Sh 
is  a  lien  on  all  the  property  of  R.  H.  Watson,  s 
ulently  conveyed  McMickle  place,  and  tha 
against  him  first. 

5.  A  decree  that  any  lien  of  said  Ji.  fa.  o 
controversy  has  been  lost  by  want  of  diligence 

6.  Injnnction  to  restrain  further  proceedin 
land. 

7.  Subpcena  directed  to  Mrs.  Shannon,  e 
agents,  Mobley  and  Sliannon,  and  the  sheriff. 

Sabsequently  the  bill  was  amended,  and  I 
charges  made : 

It  was  alleged  that  Richard  G.  Watson,  tli 
peared  as  a  principal  in  the  suits  against  hi 
Watson,  was  really  a  surety,  and  so  known  to  be 

It  was  also  alleged  that  complainant  had  1 
ment  against  R.  G.  Watson  for  the  land,  and  1 
amoney  verdict,  which  was  a  lien,  thereon.  It 
sought,  if  the  title  should  not  be  in  compla 
Wateon,  as  surety,  was  not  discliarged,  to  fo 
LOU  fi.  fa.  to  proceed  first  against  the  prop( 
Watson,  including  the  McMickle  place,  Mel 
Watson,  his  wife  and  children  were  made  part 
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Dewberry  H.  Shunon.  ei'i,  tl  at. 

ir,  the  bill  was  dieniiBBed  ae  to  tliem. 

answer  preeented  the  followiug  poicta  of  dif- 
lie  bill : 

at  the  original  transaction  between  complain- 
lYatson  wae  tainted  with  Dsary,  and  therefore, 
uice  was  made  in  settlement  thereof,  it  wu 
lants,  however,  say  that,  although  the  instm- 
:tween  said  parties  was  in  the  form  of  a  war- 
was,  in  fact,  a  mortgage,  and  bo  intended  by 
lat  complainant  agreed  to  take  fifty  per  cent. 
of  \aaji.fa.,  and  to  loan  Watson  tli,100 ;  that, 
'  advanced  $800 ;  and  that  said  deed  was  made 

debts. 

deny  that  tlie  Shannon  claim  was  against  R.  H. 
ncipal,  and  R.  G.  Watson,  as  security,  bat  say 
linst  them  jointly  as  principals, 
deny  tliat  their  jf?,  fa.  was  paid  off  or  settled. 
t  Shannon,  in  hie  life-time,  agreed  to  take 
r  cent,  of  tlie  debt,  cash,  or  else  to  take  thirty- 
df  per  cent,  of  the  debt  with  interest,  that  the 
lid  be  reduced  $100.00  each  year,  provided 
Id  be  paid  during  Shannon's  life,  but  that  no 
lould  be  given  thereafter,  and  that  the  Ji.  fa. 
pen  for  the  entire  debt  until  it  should  be  paid. 
ly  that  about  the  time  such  arrangement  was 
I  was  paid  and  a  credit  given  therefor,  bnt 
[>ayment  has  been  made,  or  effort  to  carry  oat 
iut ;  nor  liave  they  ever  been  informed  that 
\  been  paid  off  except  a  small  amoant  of  in- 

deny  any  knowledge  of  property  of  the  Wat- 
n  this  land,  from  which  their  claim  can  be  rcf- 
:nowledge  of  the  sale  of  property  from  the  pro- 
their  debt  could  have  been  collected ;  bat  they 
i  property  thus  sold,  within  their  knowledge, 
J  liens  prior  to  theire,  and  which  were  entitled 


AXJGITST  TERM,  1877. 


to  the  proceeds.  Tliey  aay  tliat  they  have  heen  informed 
tLat  some  personalty  has  been  turned  over  by  R,  G,  Watson 
to  his  assignee,  but  not  enough  to  pay  his  debts,  but  tliey 
should  not  be  forced  into  the  bankrupt  court  to  liti<^atG  the 
dipiiity  of  their  claim.  They  offer  to  assign  the  judgment 
tu  claimant  if  he  will  pay  the  amount  due  on  it,  and  allow 
him  to  collect  it  from  tlie  McMickle  property  or  elsewhere, 
as  defendants  are  unable  to  do  so.  Tliey  deny  all  fraud 
and  collusion,  or  knowledge  of  it  in  others. 
The  following  evidence  was  introduced  on  the  trial : 

1.  Deed  from  R.  G.. Watson  and  wife  to  complainant, 
dated  March  9,  litYo. 

2.  The  record  of  the  suit  of  Dewberry  vs.  R.  G.  Watson, 
judgment  having  been  rendered  for  plaintiff  January  7, 

mo. 

3.  The  record,  including  judgment  and  _/?.  /a.,  in  the  eject- 
ment suit  of  Dewberry  vs.  Watsons. 

4.  Parol  evidence.  The  only  point  necessary  to  notice  is, 
that  as  to  whether  R.  G.  Watson  was  aware  beforehand  of 
the  intended  compromise  between  Shannon  and  R.  JI.  Wat- 
son and  assented  thereto,  or  whether  he  did  not  know  of  it 
until  afterwards  and  never  gave  any  assent,  the  evidence  was 
conflicting.  It  appeared  that  the  money  for  which  the  notes 
were  given  was  loaned  to  R.  H.  Watson,  but  the  notes  were 
tiigned  both  by  him  and  R.  G.  Watson, 

The  jury  found  for  defendants.  Complainant  moved  for 
a  new  trial;  the  motion  was  overruled,  and  complainant  ex- 
cepted. 

W.  D.  Stone;  Speeb  &  Stewabt,  for  plaintiff  in  error. 

Cabaniss  &  TuKNEo,  by  H.  C.  Peeples  ;  R.  L.  Berner, 
for  defendants. 

JiCKSOK,  Judge. 

This  was  a  bill  brought  by  Dewberry  against  Mrs.  Shan- 
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giving  him  bond  for  titles  on  tlie  payment  of  purchase  money 
back ;  that  John  Shannon,  the  testator  of  Mrs.  Shannon,  ex- 
ecutrix, had  obtained  a  judgment  a^inst  said  R.  Q.  Wat- 
eon  as  security  for  R.  H.  Watson,  who  was  the  principal 
defendant  in  the  judgment,  and  had  neglected,  he  and  bis 
said  executrix,  to  pursue  certain  funds  of  the  principal  into 
the  bankrupt  court,  and  bad  omitted  to  make  the  money  out 
of  said  principal  when  he  could  have  done  so  in  various 
ways,  and  had  finally  compromised  the  claim  with  the  prin- 
cipal without  the  knowledge  and  consent  of  the  surety,  and 
prayed  that  the  Judgment  be  enjoined  from  proceeding  against 
this  land  which  he  had  so  bought,  and  that  it  be  satisfied  so 
far  as  the  surety,  R,  G,  Watson,  was  concerned.  Dewberry 
brought  ejectment  against  R.  G,  Watson  and  wife,  who 
joined  in  the  deed  to  Dewberry  for  the  land,  equitable  de- 
fenses were  filed,  and  the  jury  found  a  verdict  for  Dewberry 
for  money  to  be  levied  of  the  land,  and  the  balance  it 
brought  to  go  to  R.  G.  Watson,  In  the  meantime,  R.  G. 
Watson  had  gone  into  bankruptcy,  and  claimed  homestead, 
etc.,  all  of  which  was  settled  in  the  ejectment  decree.  It 
also  appeared  in  evidence  that  the  Shannon  debt  and  judg- 
ment were  both  older  than  the  Dewberry  debt  and  judgment. 
That  part  of  the  bill  which  brought  in  MeMickle  and 
R.  H.  Watson  and  family,  was  to  the  efifect  that  MeMickle 
had  loaned  R.  H.  Watson  some  $81)11.00  in  money,  and  took 
a  mortgage  on  a  very  valuable  plantation  to  secure  it ;  that, 
to  defraud  R.  H.  Watson's  creditors,  this  mortgage  was  made 
older,  aud  increased  to  secure  S'S,000  instead  of  $800,  and 
was  foreclosed  and  the  land  bought  in  by  MeMickle,  and 
afterwards  deeded  back  as  a  gift  to  Watson's  wife  and  chil- 
dren, and  the  prayer  was  to  force  Shannon's  judgment 
npoD  these  lands  and  certain  personalty  covered  up  by  this 
fraud  of  MeMickle  and  the  R.  H.  Watson  family,  because 
their  judgment  covered  this  property,  really  K.  H.  Watson's, 
as  well  as  R.  G.  Watson's  property,  to-wit :  Dewberry's  land, 
or  the  land  on  which  his  judgment  had  a  lien. 
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It  Beems  clear,  from  this  brief  analysis  of  the  bill  of 
complainant,  that  the  part  which  brought  in  McMickle  aud 
the  R.  H.  Watsons,  is  wholly  distinct  and  variant  from  that 
which  sets  up  the  discharge  of  R.  6.  Watson  as  surety — bo 
much  so  that  if,  as  complainant  alleged,  the  surety  was  re- 
lieved by  the  compromise,  or  the  Shannon  judgment  paid 
off  as  to  R.  G.  Watson,  there  would  be  no  need  to  go  upon 
and  set  aside  the  McMickle  and  R.  H.  Watson  fraud. 

The  two  prayers  being  inconsistent,  and  the  facts  sworn 
to  on  complainant's  first  line  rendering  the  latter  unneces^ 
sary,  at  most,  barely  useful,  on  a  contingency  which  eonld 
not  occur  if  Dewberry  swore  the  truth  in  the  first  part  of 
his  bill,  we  think  that  the  court  did  not  err  in  dismissing  the 
bUl  as  to  McMickle  &  Co.  2  Ketty,  419 ;  12  Ga.,  61 ;  Sto- 
ry's Eq.  Pl'd'gs,  271,  280, 530  (2),  541,  a,  c ;  Adam's  Eq.,  310; 
Cooper's  Eq.  Pl'd'gs,  182. 

2.  The  evidence  was  conflicting  abont  the  assent  and 
knowledge  of  the  security,  R.  Q.  Watson,  to  the  contract 
between  Shannon  and  R.  H.  Watson,  and  as  there  is  no  ex- 
ception to  the  charge  of  the  court,  and  the  charge  put  the 
issue  fairly  on  that  point,  we  cannot  see  that  the  verdict  \% 
against  the  charge  of  the  court  or  the  law  of  the  case ;  and 
it  is  supported  by  sufficient  evidence. 

Judgment  afBrmed. 


David  M.  Queek,  plaintiff  in  error,  w.  The  Cnr  of  Atlanta, 

defendant  in  error. 

1.  Where  commiseioiiers  of  police  have  jurisdiction  to  try  membew  of 
the  police  force  of  a  city,  for  immoral  or  disorderly  conduct,  their 
judgment  that  a  policeman  has  been  guilty  of  such  conduct  is  con- 
clusive until  reversed. 

2.  Seduction  under  promise  of  marriage,  followed  by  desertion,  faflure 
to  provide  for  the  seduced  and  her  offspring,  and  the  consequent 
death  of  both,  constitute  continuous  acts  of  immorality ;  aad,  ftl- 
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though  the  actual  seductioD  by  the  policeman  may  have  occurre*! 
before  the  creation  ot  the  Imard  of  commixsioncra,  nnd  before  hie 
coDDeciioD  with  the  police  force,  yd  his  subBcijucnt  conduct  gave 
the  commissioners  jurisdiction  of  the  case. 
3.  Having  been  fm  adjudged  guilty  and  dischiirfred.  be  cannot  recover 
from  the  city  hia  salary  for  tbe  remainder  of  his  term. 
BLECKI.BT,  Judge,  dissented. 

Mnnicipal  corporations.  Officers.  Judgments.  Juris- 
diction. Before  Judge  Clakk.  City  Court  of  Atlanta. 
June  Term,  1877. 

Reported  in  the  opinion. 

Hopkins  &  Glenn,  for  plaintiff  in  error. 

W,  T,  Nkwman,  for  defendant. 

Wab-nee,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant  to 
recover  the  sum  of  $480.00,  alleged  to  be  due  him  for  his 
serviees  as  a  policeman,  under  a  contract  made  with  the  de- 
fendant for  the  year  1874.  The  defendant  pleaded  that 
the  plaintiff  had  been  arraigned  before  the  board  of  com- 
miflsioners  of  the  city  of  Atlanta,  and  charged  with  a  viola- 
tion of  the  ordinances  and  rules  for  the  government  of  said 
city,  towit :  with  conduct  unbecoming  a  memberof  the  po- 
lice force,  of  which  charge,  and  of  the  time  of  trial,  the 
plaintiff  had  dne  notice ;  that  he  appeared  and  was  repre- 
sented by  counsel,  and,  after  a  full  and  fair  trial,  he  was,  by 
eaid  board,  found  guilty  of  the  charges  and  dismissed  from 
the  police  force.  On  the  trial  of  the  case,  the  jury  found  a 
verdict  for  the  plaintiff  for  the  amount  sued  for.  Where- 
upon the  defendant  made  a  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  law  and  contrary  to 
tlie  evidence.  The  court  granted  a  new  trial  on  the  ground 
that  the  verdict  waa  contrary  to  law,  and  the  plaintiff  ex- 
cepted. 
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a  from  the  minutes  of  the  board  of  police  eom- 
coiit«iniDg  tlieir  proceedings,  at  a  meeting  held 
1  the  7th  of  April,  1874,  which  was  offered  in 
that  policemau  D.  M.  Queen  was  arraigned  and 
moral  and  disorderly  conduct  in  the  seduction 
Teat,  thereby  causing  her  death  at  childbirth, 
y  and  discharged,  April  7,  1874."  Dodd,  chair- 
board  of  police  commiesioners,  testified  that  he 
t  in  that  capacity  at  the  trial  of  D.  M.  Queen ; 
I  tried  on  the  charge,  as  above  set  forth,  on  the 
I,  1874.  The  evidence  before  the  board  satisfied 
Queen  had  seduced  Georgia  Teat  in  1873.  The 
before  them  Dr.  Miller,  Calloway,  and  several 
the  grand  jnry,  who  testified  that  Georgia  Teat 
before  she  died,  that  Queen  was  her  seducer; 
icod  her  under  promise  of  marriage,  and  after- 
ed  to  have  anything  to  do  with  her — refused  to 
>  to  the  time  her  child  was  born;  that  she  was 
^ed  assistance ;  that  her  child  was  bom  in  March, 
died  in  childbed,  and  her  child  also  died.  Upon 
ny  the  board  discharged  Queen  from  the  police 
city.  To  this  decision  of  the  board  of  commis- 
«  was  no  exception  taken,  by  certiorari  or  oth- 

larter  of  the  city  of  Atlanta,  the  board  of  police 
ers  are  authorized  to  "exereise  full  direction  and 
;he  officers  and  niemberB  of  the  jrolice  force  in 
to  existing  laws  and  ordinances,  and  such  as  may 
plicable  to  the  subject ;  and,  for  a  failnre  to  per- 
ity  required  by  law,  or  the  city  ordinances,  they 
>ended  or  removed  from  office  by  the  board  of 
nissioners."  One  of  the  ordinances  of  the  city 
:,  if  any  of  the  police  force,  or  policemen,  shall, 
,  become  intoxicated,  or  under  the  influence  of 
iW,  neglect  or  refuse  to  perform  all  duties  as  the 
nances  of  tlie  city  may  require,  or  shall  be  guilty 
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of  any  immoral  or  disorderly  conduct,  such  policeriiHn  bo 
offending,  if  found  gnilty,  shall  be  fined,  reprimanded  or 
removed  from  office,  or  all,  in  tlie  discretion  of  the  police 
eomniiseionerB,  they  having  the  same  power  now  in  that 
respect  as  the  mayor  and  council  formerly  had. 

AUhoiijiih  the  commissioners'  court  {if  it  may  be  so  called) 
was  a  court  of  limited  jurisdiction,  still  it  had  jurisdiction  of 
the  pereon  of  Queen,  as  a  policeman,  and  of  the  subject  matter 
of  his  conduct  as  such  policeman,  and  its  judgment  in  relation 
to  that  conduct  as  a  policeman,  was  as  conclusive  upon  him  as 
any  other  judgment,  until  reversed  or  set  aside.  It  is  no  answer 
to  say  that  the  judgment  wasorroneous,  and  that  it  might  have 
been  reversed  on  a  writ  of  certiorari  for  the  adiaisaion  of 
illegal  evidence  before  the  commifisioncrs  (though  that  evi- 
dence does  not  appear  to  have  been  objected  to),  or  that  the 
commissioners  erred  in  their  judgment  in  passing  on  that 
evidence.  It  is  true,  the  evidence  shows  that  the  child  was 
begotten  before  his  appointment  as  a  policeman,  but  the 
evidence  also  shows  that  tlie  victim  of  his  lust  and  false 
promises  was  poor,  and  needed  assistance  from  the  time  he 
was  appointed  policeman  in  January,  1871,  until  her  death 
in  March,  1874,  and  that  he  refused  to  assist  her,  or  con- 
tribute anything  towards  her  support,  from  the  time  of  his 
appointment  up  to  the  time  of  her  death,  in  March  there- 
after. Inasniuch  as  it  was  proven  to  the  satisfaction  of  the 
commissioners  that  Queen  was  the  fatlier  of  Georgia  Teat's 
illegitimate  child,  begotten  before  his  appointment,  which 
fact,  when  brought  to  their  knowledge,  coupled  with  the 
other  fact  of  his  conduct  towards  her  after  his  appointment, 
constitnted  in  the  judgment  of  the  commissioners  such  im- 
moral conduct  on  his  part  as  would  authorize  them  to  dis- 
chai^  him  in  the  exercise  of  that  discretion  vested  in  them 
hy  the  charter  and  ordinances  of  the  city  before  cited. 
Whether  that  judgment  was  erroneous  or  not,  is  not  now  tlie 
question;  it  is  conclusive  upon  him  until  reversed  or  set  aside. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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dge,  concurring. 

c  conimisBioiierB,  in  mj  judgment,  have  full  con- 
lolice  force  of  the  city  of  Atlanta.  It  is  their 
to  it  tliat  this  force  is  fit  for  duty,  and  they  inay 
ince  of  any  conduct  of  the  police,  past  or  pres- 
infitB  them,  or  either  of  them,  for  duty.  If  the 
irs,  in  passing  upon  the  conduct  of  a  policeman, 
)r  during  his  term  on  the  police  force,  should  do 
rhen  they  try  him,  he  has  his  remedy  by  certiorari 
ior  court,  and  ultimately,  by  appeal,  to  this  court. 
!glect  so  to  do,  he  is  concluded  by  the  trial  be- 
nd their  judgment  from  again  opening  the  case 
lit  for  damages.  It  is  res  adjudicata.  He  ie 
y  the  judgment,  which  he  saw  fit  not  to  appeal 
move  to  set  aside  in  the  court  which  pronounced 

that  before  they  judge  him  and  discharge  him, 
o  try  him.  It  would  certainly  be  harsh  to  turn 
hout  a  hearing,  no  matter  what  he  had  doue; 
fair  hearing  of  the  witnesses  against  liim  and  for 
oduces  any,  and  judgment  unexcepted  to,  it  would 
id  wrong  to  permit  him  to  be  heard  again  on  a 
i  try  the  whole  thing  over  again, 
diction  of  the  commissioners  extends  over  hie 
cter  and  conduct.  And  it  ought  to  be  so.  Sup- 
y  inadvertance  or  ignorance,  they  employ  a  man 
jhed  or  murdered  the  year  before,  and  whose 
id  been  that  of  a  violator  of  the  very  laws  he  was 

city  to  enforce,  must  they  keep  him  to  rob  or 
ir&l  Ought  they  not  to  turn  him  out?  And 
ing  him  out,  ought  tliey  not  to  try  him,  to  give 
learing?     It  seems  to  me  clearly  so.     It   would 

liarder  upon  him  to  turn  him  out  without  trial 

full  hearing  from  him  and  his  witnesses, 
jding  that  they  could  try  him  only  for  coundnct 
same  a  policeman,  and  that  their  jarisdictioa  ex- 
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tended  only  to  that  eondact,  then  the  juriBdietion  in  this 
case  waa  complete.  The  charge  against  liim  was,  in  offect. 
that  he  seduced  a  girl  under  promiBC  of  marriage,  and  that 
elie  died  in  consequence  of  hia  bad  treatment  in  thus  seduc- 
ing her. 

To  hold  a  police  ponrt  to  strict  pleading  would  be  to  de- 
stroy, almost  if  not  altogether,  its  iisefnlness ;  and  the  sum 
and  substance  of  the  charge  against  him,  for  which  he  was 
tried  and  condemned,  was  his  immoral  conduct  in  seducing 
her  by  promising  to  marry  her,  and  then  failing  to  marry 
her,  but  neglecting  her  in  poverty  and  shame,  and  leav- 
ing her  to  die  in  that  destitution  and  neglect.  This 
acdnction  and  bad  conduct  was  not  one  act.  Seduction 
is  never  one  act,  I  suppose.  This  conduct  bcgiin  with 
tlie  attempt  to  seduce — then  the  cohabitation — then  the 
refusal  and  failure  to  marry  her— then  the  leaving  her 
to  die  poor  and  nnfriended ;  and  this  conduct  extended 
from  the  summer  of  1873  to  the  last  of  March,  1874,  when 
she  died.  The  most  immoral,  tlie  meanest,  part  of  the 
conduct  was  the  last.  To  seduce  a  woman,  is  badly  immoral; 
to  seduce  ber  under  the  false  promise  to  marry  her,  is  more 
immoral  and  worse ;  to  fail  to  marry  her,  after  ample  time 
to  deUberate  over  the  great  wrong  he  had  done  her,  is  still 
more  base  and  immoral ;  and  to  desert  her  to  die  in  penury 
and  want,  caps  the  climax  to  the  gross  imtnorality  of  the 
transaction.  The  failure  to  redeem  his  pledge  and  marry 
her,  extended  up  to  April,  1874,  after  he  had  been  on  the 
police  force  for  three  months ;  and  his  neglect  of  her  in  death 
was  while  he  was  a  policeman.  The  police  court  found 
that  he  had  done  these  things;  they  thought  it  immoral ; 
I  think  so  too  ;  but  if  I  did  not  so  think,  I  would  not  con- 
trol their  judgment  on  a  question  of  immoral  conduct  of 
which  tlie  law  made  them  the  judges.  I  concur,  therefore, 
in  the  judgment  rendered  by  the  chief  justice. 


;me  court  of  Georgia. 

Qneep  o.  Tbc  Cllj  ol  AtluU. 

',  dissenting. 

■  with  the  court,  I  liope  I  am  wrong,  for  I 

■  in  opinion  than  for  the  court  to  err  in 
.  I  must  abide  by  my  coQvin,itionB,  and 
do  so  in  the  present  instance,  with  no  zeal 
lish  like  convictionsin  the  minds  of  others, 
police  commissioners  had  no  existence  nn- 

Their  powers  are  defined  by  the  city 
rhich  is  to  suspend  or  remove  members  of 
"  for  a  failure  to  perform  any  duty  re- 
•  the  city  ordinances."  This  is  to  be  done 
id  trial,  in  the  manner  prescribed  by  ordi- 
!  retjuired  to  "  keep  a  record  of  their  pro- 
of 1874,  pampb.  p.  133.  Their  proceed- 
;ii  are  thus  recorded  in  their  records :  "  Po- 
ueen  was  arraigned  and  tried  for  immoral 
onduct,  in  the  seduction  of  Georgia  Teat, 
her  death  at  childbirth."  "  April  Ist, 
guilty,  April  7th,  1874."  As  I  under- 
ition,  it  charges  no  act  but  seduction,  and 
red  to  have  been  the  consequence  of  that 
)nsequence  is  specified.  There  is  no  allu- 
re, either  to  aid  the  mother  or  support  the 
ence  introduced  by  the  city  on  the  trial  of 
,  shows  that  the  seduction  took  place  in 
shild  was  born  in  March,  1874;  that  the 
child-birth,  and  that  the  child  also  died, 
that  tlie  police  commissioners  took  juris- 
of  seduction  which  was  committed  before 
on  as  a  hoard,  and  before  Queen  was  con- 
police,  other  evidence  in  the  case  showing 
elected  or  appointed  by  the  city  council 
'74.  In  so  doing,  I  think  they  transcended 
a  judicatory,  and  that  their  judgment  is 
ed  to  bring  my  mind  to  an  agreement  with 
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gents  of  the  city,  terminate  his  engagement 
i,  just  as  any  other  employer  could  do  in  re- 
ployee  in  a  position  of  trust  and  confidence, 
1  ae  a  sheep,  but  turned  out  to  be  a  wolf  in 
g.  Seduction  committed  during  the  preced- 
t  be  cause,  if  unlcnown  at  the  time  of  the  en- 

discoTered  afterwards.  I  snppose  it  would 
Fatehmen  of  a  city  ought  not  to  be  recent 
vomen.  Having  a  seduced  woman  on  one's 
Qr  without  a  child,  might  be  cause  also, 
as  attended  to  and  duly  cared  for  or  not.  It 
e  to  the  feeling  of  security  on  the  part  of  the 
w  that,  though  there  were  seducers  on  the 
re  very  scrupulous  in  providing  for  their  vie- 
ive,  instead  of  judicial  discharge,  would  in- 
tion  of  jurisdiction,  but  on]y  a  question  of 
On  this,  the  policeman  conld  have  a  fair  and 
iuit  for  his  wages.  The  city  could  defend  by 
proving  that  the  seductiou  or  other  cause  al- 
s  in  fact;  and  the  policeman  could  have  the 
imony  in  his  favor.  I  grant  that,  in  a  proper 
al  discharge,  the  decision  of  the  commission- 
i,  would  be  conclusive.  And  were  the  pres- 
biiat  character,  I  should  concur  in  the  judg- 
elieving  that  the  commiasioners  had  no  judicial 

the  matter  on  which  they  adjudicated,  and 

the  present  action  having  been  put  by  the 
evidence  solely  on  that  adjudication,  I  think 

not  successfully  defended,  and  that  the  ver- 
y  should  not  have  been  disturbed. 
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IIabrisoh  Kennedy,  administrator,  plaintil 
E.  Redwine,  defendaut  in  e 

1,  The  attorney  of  record,  who  represented  the  pi 
and  lakiDg  judgment,  will  not  be  heard  tu  urg 
the  invalidity  of  the  judgment  for  waul  of  pi 
execution  founded  upon  the  judgmeni  ia  leviec 
fendant's  property,  and  the  attorney  interpose: 
to  the  levy,  he  claiming  the  land  as  his  own  pr 
hold  his  claim  or  defeat  the  levy  by  introducinj 
iug  by  the  same  that  tlie  judgment  was  render 
any  express  waiver  of  process.  He  is  estopped 
public  policy,  from  meeting  his  former  client  w 

2.  Though  mere  appearance,  without  pleading,  is 
will  waiver  result  from  appearance,  failing  ta 
otherwise  to  object,  and  passively  suffering  Hv 
dered  for  the  plaintiff,  with  no  withdrawal 

Attorney  and  client.  Estoppel.  Proet 
RccE.     Hall  Superior  Court.     March  Tei 

An  execution  in  favor  of  plaintiff's  in 
M.  Cochran,  was  levied  upon  certain  land 
the  defendant  therein.  A  claim  thereto 
wine.  Upon  the  trial  of  the  issue  thue 
posseeeion  were  Bhown  in  Cochran  at  the 
ment.  Claimant  introduced  the  record  o 
such  judgmeut  was  rendered,  from  whicl 
he  was  attorney  for  the  plaintiff,  that  i 
tached  to  tlie  declaration,  that  "due  and 
acknowledged,  and  "  copy  and  service  by  t 
Aleo  the  entries  on  the  heuch  docket,  f  ron 
that  defendant  had  "  answered  "  by  couni 

Upon  the  introduction  of  this  evidence 
sed  the  levy  upon  the  ground  that  the  ju< 
tion  were  void. 

The  plaintiff  moved  for  a  new  trial  beca 
in  holding  that  the  judgment  and  exocutii 
the  circnniBtaneee  of  this  case. 

The  motion  was  overruled,  and  the  pla 
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when  the  defendant  acknowledged  service  and  waived  copy, 
he  intended  to  waive  process  also,  and  tliat  tllfc  last  was 
omitted  from  the  writing  by  mistake.  Knowledge  like 
tliis  would  fnmish  a  basiu  for  amending  the  acknowledge- 
ment of  service,  and  thus  curing  the  want  of  process.  Code, 
§  3400.  The  same  reasons  of  public  policy  which  would 
prevent  the  attorney  from  being  employed  to  attack  the 
judgment  would  require  that  he  should  not  attack  it  on  hie 
own  motion,  or  to  eubserve  his  own  interest.  The  law  is 
quite  particular  not  to  suffer  attorneys  to  make  a  profit  by 
going  against  their  clients.  It  will  uot  permit  them  to  give 
advice  on  titles,  and  then  buy  in  for  themselves  adverse 
and  better  titles.  Neither  will  it  allow  them  to  purchase 
in  property  for  themselves  at  sheriff's  sales,  etc.,  of  which 
their  clients  ought  to  have  the  benefit.  Clients,  by  doing 
equity,  can  claim  the  fruits  of  such  bargains,  and  keep  at- 
torneys to  their  true  position  as  agents  or  trustees.  What 
very  wholesome  doctrines  prevail  on  these  matters  may  be 
Been  by  consulting  some  of  the  reports  :  4  Cowen,  718 ;  4 
Johns.  Ch.,  118;  34N.  Y.,  385;  40  How.  Pr.  R,  492 ;  8 
Watts,  81;  3  Watts  &  S.,  487;  5/i.,348;  1  Leading  Cases 
in  Eq.,  164-0. 

If,  in  the  present  case,  the  claimant  cannot  succeed 
if  the  judgment  be  good,  and  can  succeed  if  it  be  bad 
for  the  want  of  process,  he  makes  money  by  overthrowing 
the  judgment.  He  was  for  his  client  in  procuring  the 
jndgment;  he  is  against  him  now  in  having  it  treated  as 
worthless.  This  puts  him,  apparently,  on  both  sides.  He 
builds,  and  then  pulls  down.  It  is  to  be  presumed,  until 
there  is  proof  to  the  contrary,  (and  there  is  nothing  to  the 
contrary  now  apparent)  that  the  attorney  of  record,  who 
brought  the  action,  conducted  the  suit  to  the  end,  and  had 
the  jndgment  rendered.  There  can  be  little  doubt  tliat  a 
part  of  the  attorney's  duty  was  to  see  that  the  papers  were 
ready  for  judgment,  although  the  special  and  particular 
duty  of  attaching  process  rested  on  the  clerk.     The  attor- 
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WniinghiDi  A  Donnrt  Harnari 

a  warranty  deed  tlieroto, 
I  approval  of  tlie  ordinary 
ipkiii  sold  to  tlic  claimants 
t  their  attaoiiment  agains 
larj-  tenn,  IS"*!,  of  Monro 
vied  the  same  on  eaid  pro 
it ;  they  were  bona  fide  pi 
nghaiii  <&  Dunn's  debt. 
1  was  the  agreed  state  of  fa< 
not  Buhject,  and  the  plaint 
vas  not  gi-anted,  and  they 
ti  to  the  facts  agreed  upon 
the  judgment  rendered  on 
rer  individually,  the  attac 
individnally.  the  deckrati( 
in  the  same  way,  and  nothi 
e  pleadings  going  to  show 
omestead,  and  that  the  hoi 
ire  of  a  trust  estate,  was  pu 
nienl  proceedings, 
ire  clear  that  if  the  claima 
the  title  still  remained  w 
put  it,  it  remained  not  in  ( 
itee  for  liis  family.  The 
i  itse  and  benefit^'  of  the 
trust  estate — a  man  could 
i  the  head  of  a  family — am 
thereof  are  not  the  head,  1 
The  constitution  is  clear  up 

that  before  a  homestead 
t  within  the  cliaracter  of  e 
le  exceptions  of  the  const! 
s  against  any  other  trust  ] 

pleadings  must  so  set  it  o 
ist  show  the  grounds  of  tli 
uer  the  trust  property  is  li 
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the  names  of  the  trustee  and  cestui  qui  trust.  Code,  §3377,  et 
Meq.  It  will  be  observed  that  this  debt  was  contracted,  accord- 
ing to  the  agreed  facts,  after  tlie  homestead  was  set  apart,  and. 
therefore,  it  was  a  debt  against  the  property,  if  the  material 
was  actually  used  thereon,  as  homestead  proj>erty;  and  the 
only  chance  to  subject  it  to  the  debt  is  to  plead  and  show 
by  declaration  and  proof  tliat  fact.  Tliia  ia  the  law,  if  tlie 
homestead  were  set  out  regularly  and  legally ;  and  it  is 
sliowed  by  the  record  that  it  has  never  been  declared  against 
as  such  in  the  pleadings  in  attachment,  or  any  part  thereof : 
if  set  out  irregularly  and  so  as  to  vitiate  the  homestead  title, 
then  Glower  had  the  right  to  sell,  and  did  sell,  a  good  title  to 
the  claimants'  vendor;  for  lie  had  the  title,  if  it  did  not  pass 
into  his  family  by  the  homestead  proceedings,  and  as  Wil- 
lingham  &  Dunn  do  not  pretend  to  have  any  lien  on  the 
land,  Glower  sold  to  the  innocent  pnrchaser  for  value,  with- 
out notice,  altogether  free  from  any  claim  for  the  debt. 

So  that,  in  either  event,  the  land  is  not  subject;  and  the 
judgment  must  be  affirmed.  Besides,  it  does  not  appear 
that  the  material  furnished  actually  was  used  on  the  home- 
stead ;  the  proof  'b  that  it  was  to  be  so  used,  bat  whether  it 
was  actually  put  in  the  homestead  the  agreed  facts  do  not 
disclose.  So  that,  In  any  view  of  the  ease,  the  judgment 
seems  right. 

Judgment  affirmed. 


Dick  Dawbos,  plaintiff  in  error,  vs.  The  State  of  Georgia, 
defendant  in  error. 

1.  If  it  appears  from  &ny  of  the  state's  witnessca,  that  confe^iions  tea- 
tifled  to  were  not  freely  and  voluntarily  mode  the  court  should  ex- 
clude thetu  ;  but  where  such  witnesses  leslify  that  the  confewiiorts 
were  freely  and  voluntarily  made,  it  is  incumbeDt  on  the  defendant 
to  show  to  the  contrary,  and  whether  they  were  ao  made  or  uot.  be- 
comes a  question  for  the  jury. 

Z-  The  verdict  was  supported  both  by  the  law  and  the  evidence. 
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Dawsor  vs.  The  State. 

Criminal  law.  Evidence.  Confessions.  New  trial.  Be- 
fore Judge  Hall.     Upson  Superior  Court.     May  Term, 

1877. 

Reported  in  the  decision. 

W.  n.  Sandwich  ;  Sfeeb  &  Stewakt,  for  pkintiff  in 
error. 

F.  D.  DiSMUKE,  solicitor  general,  by  J.  S.  Botnton,  for 
the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  murder,  and 
on  his  trial  therefor  was  found  guilty.  A  motion  was  made 
for  a  new  trial,  on  the  grounds  therein  stated,  which  was  ove^ 
ruled  by  the  court,  and  the  defendant  excepted.  The  main 
ground  of  error  insisted  on  here  was  the  ruling  of  the  court 
as  to  the  admission  of  the  evidence  of  Atwater  and  Starling  as 
to  the  confessions  of  the  defendant,  made  to  them.  It  appears 
from  the  evidence,  that  the  deceased  was  missing,  that 
search  was  made  for  him,  and  his  body  was  found  in  a  gully, 
where  it  had  been  thrown  after  having  been  shot  from  the 
wounds  apparent  thereon,  and  his  skull  was  also  broken — 
the  body  was  covered  with  trash  and  brush.  The  defend- 
ant had  been  arrested  before  the  body  was  found,  and  was 
in  charge  of  J.  M.  Daniel  when  it  was  found.  When  the 
state  offered  to  prove  the  confession  of  the  defendant,  as 
made  to  Atwater  and  Starling,  the  counsel  of  defendant 
offered  to  prove  by  Daniel  that  the  confession  of  the  de- 
fendant was  not  freely  and  voluntarily  made  by  him ;  that 
witliin  less  than  an  hour  before  the  two  witnesses,  Atwater 
and  Starling,  came  to  where  defendant  was  in  the  custody 
of  Daniel,  the  defendant  had  made  a  confession  to  him, 
Daniel,  of  having  killed  the  deceased,  Daniel  telling  him 
that  *'  the  law  will  be  lighter  on  you  if  you  will  confess." 
The  court  refused  to  allow  the  proof  so  offered,  and  per- 
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DiwKHI  H.  Tbi;  9Ulfi. 


initted  them  to  testify  as  to  tlie  defendant's  confession, 
they  stating  that  it  was  freely  and  voluntarily  made  by  the 
defendant  to  them.  After  tlie  witnesses,  Atwater  and 
Starling,  had  testified  before  the  jnry  as  to  the  confession 
of  the  defendant,  made  in  their  presence  and  Daniel's,  the 
defendant  offered  Daniel  as  a  witness,  who  stated  thai 
whilst  defendant  was  in  his  custwdy,  about  half  an  hour  be^ 
fore  the  witnesses,  Atwater  and  Starling,  came  to  whert 
they  were,  having  heard  the  report  that  the  body  of  de- 
ceased had  been  found,  he  remarked  to  defendant  "  that  lie 
had  killed  Frank,  the  deceased;  he  asked  why  I  thought 
M> ;  I  said,  because  you  look  guilty  ;  he  then  said  he  would 
like  to  talk  with  me  privately  about  it.  We  went  to  a  tree 
near  by,  and  he  then  asked  me  what  waa  the  best  for  liitn  to 
do.  I  said  the  laws  of  the  country  would  be  lighter  on 
him  if  he  confessed  that  he  killed  him,  meaning  the  de- 
ceawd.  He  made  the  confession  immediately  after  I  said 
what  I  did."  After  this  testimony  of  Daniel  had  been  re- 
ceived, the  defendant,  by  his  counsel,  moved  the  court  to 
rnle  out  the  evidence  of  Atwater  and  Starling,  as  to  tht 
defendant's  confession  to  them,  from  the  consideration  of 
the  jury,  which  motion  the  court  overruled. 

1.  The  rule  which  has  been  recognized  in  this  state,  in  re- 
gard to  confessions,  is,  that  when  it  appears  from  any  ol 
the  state's  witnesses,  that  the  confessions  were  not  freely 
and  voluntarily  made,  the  court  will  then  rule  out  the  evi. 
denee  of  such  confessions  from  the  consideration  of  the  jury, 
but  when  the  witnesses  for  the  state  testify  that  the  confes- 
sions were  freely  and  voluntarily  made  to  them,  it  is  then 
incumbent  on  the  defendant,  by  way  of  defence,  to  rebut 
the  evidence  of  the  state's  witnesses,  by  the  introduction  ol 
witnesses  in  his  own  behalf,  and  prove  to  the  satisfaction  of 
the  jury,  if  he  can  do  so,  that  the  confessions  were  not 
freely  and  voluntarily  made,  and  then  it  becomes  a  ques. 
tion  for  the  jury  to  decide,  under  the  charge  of  the  court. 
The  defendant  has  not  been  allowed  to  raise  a  collateral 
iesae,  by  the  introduction  of  witnesses  for  the  purpose  oj 
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i  by  the  court,  when  that 
t  and  aduiiBsible.  Phieti 
47M  Ga.  Rep.,  572 ;  lb., 
C8  that  tlie  charge  of  the 
Eect  of  the  confessions  of 
^Hiid  to  which  there  is  no 
id  explicit.  There  is  no 
:  defendant  made  to  CuQ- 
■\y  and  voluntarily  made, 
itified  to  by  Atwater  and 
ihorative  evidence  of  the 
connectiou  with  the  other 

and  murdered  in  a  most 
0  reasonable  doubt,  from 
nt  the  defendant  was  the 
After  a  careful  review 
le  record,  and  the  rulings 
rror  in  overruling  the  de- 

e low  be  affirmed. 


•or,  vs.  MUNFOBD  S.  PoORK, 

Tror. 

agaiDst  evidPDce,  but  so  llft- 
mme.  the  court  could  not  du 

tether  the  dny  on  which  a  new 
was  Suuduy.  unless  the  record 
directly,  or  unlcas  the  point  li 
error.  When  the  judg^  is  Dot 
■orreet,  or  to  explain  thera  if 
;ioQ  that  a  mistake  was  made 
ict  was  performed  on  Suudajr. 
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Snindle  w.  Poon. 


New  trial.  Practice  in  the  Supreme  Court.  Sabbath. 
Before  Judge  IIaksgll.  Mitchell  Superior  Court.  Novem- 
ber Term,  1876. 

One  of  the  grounds  relied  upon  in  the  brief  of  counsel  for 
plaintiff  in  error  for  reversal,  was  becaufie  tlie  new  trial  was 
granted  on  the  Sabbath.  The  bill  of  exceptions  contained 
no  such  assignment  of  error.  The  only  way  in  wliieh  such 
fact  appeared  was  that  the  order  sustaining  the  motion  for 
new  trial  was  dated  December  3,  187C,  which,  by  reference 
to  an  almanac,  will  be  found  to  have  been  Sunday. 

For  the  remaining  facts  see  the  opinion. 

W.  C.  McCall,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Bleckley,  Jndge. 

The  note  sued  upon  was  dated  January  1,  1862,  and  due 
one  day  thereafter.     It  was  for  $154.75.     The  consideration, 
as  proved  at  the  trial,  was  merchandise  purchased  in  I860 
and  1S61— not  payable  in  Confederate  money  nor  i-ated  at 
Confederate  prices.     Barber's  table  was  put  in  evidence,  ac- 
cording to  which  the  difference  between  Confederate  money 
and  gold,  at  the  dale  of  tliu  note,  was  twenty  cents  on  the 
dollar.     The  jury  returned  a  verdict  in  favor  of  the  plaintiff 
for  twenty  dollars,  and  interest.     The  plaintiff  moved  for  a 
new  trial,  alleging  that  the  verdict  was  contrary  to  evidence, 
to  law,  and  to  t)io  cbarge  of  the  court.     A  new  trial  was 
granted,  the  order  granting  it  being  headed :  "  At  Chambers, 
December  3,  1876."     The  bill  of  exceptions  says:     "After 
.nri.mnni'  l.ail  t>iii,-i>/kn    tlic  couH  granted  said   new   trial, 
it  excepts  and  assigns  the  granting 
■-"     For  causes  why  it  is  error,  the 
ids  to  specify  the  following :     That 
rary  to  law,  nor  to  evidence,  nor  to 
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Fuller  ei  al.  vs.  Little.,  8dm*r,  ei  al, 

the  charge  of  the  court,  and  that  "  the  order  shows  said  new 
trial  was  improperly  and  illegally  granted/' 

1.  If  a  verdict  can  shock  the  moral  sense,  this  does  it. 
Twenty  dollars  on  a  note  for  $154.75,  and  not  a  cent  ever 
paid !  Doubtless  the  explanation  is,  that  the  note  was  given 
during  the  war.  The  war  destroyed  many  things,  but  justice 
was  not  killed  out.  It  went  through,  and  is  still  alive. 
Private  debts  are  extinguished,  not  by  arms,  but  by  payment, 
or  discharge  in  bankruptcy,  or  voluntary  release.  Debtors 
cannot  fight  out  of  their  just  obligations  to  creditors. 

2.  The  brief  of  counsel  asserts  that  the  new  trial  was 
granted  on  Sunday.  If  it  was,  this  objection  should  have 
been  openly  specified  in  the  bill  of  exceptions,  and  not  con- 
cealed under  a  generality  that  affords  of  it  no  hint  whatever. 
We  cannot  permit  a  judgment  to  be  ambushed  in  this  court 
in  any  such  way. 

Judgment  affinned. 


John  B.  Fuller  et  cd.^  plaintiffs  in  error,  vs.  Thomas  J. 
LriTLE,  administrator,  et  aL,  defendants  in  error. 

1.  After  the  sale  aDd  purchase  at  the  sale  by  an  administrator,  or  an- 
other for  him,  thirteen  years  is  an  unreasonable  time  for  the  heirs  at 
law  to  wait  before  they  move  practically  by  suit  to  set  aside  the  sale— 
especially  where  the  property  sold  has  passed  out  of  the  administra- 
tor into  the  hands  of  purchasers  for  value. 

2.  All  the  parties  complainants  being  of  full  age  before  1865.  and  the 
cause  of  action  having  arisen  before  that  year,  and  the  object  of  the 
bill  in  equity  being  to  reach  property  in  the  hands  of  third  persons, 
and  not  in  possession  of  the  administrator,  the  bill,  not  being  brought 
until  1871,  is  barred  by  the  limitation  act  of  1869. 

Equity.  Administrators  and  executors.  Statute  of  lim- 
itations. Before  Judge  Underwood.  Haralson  Superior 
Court.     March  Term,  1 877. 

Reported  in  the  opinion. 
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ed  and  sold,  as  required  by  law  in  such  cases — all  of 
I  was  known  to  Head  and  Striker;  thattlie  adniiuietra- 
id  his  sureties  are  all  insolvent ;  that  the  administrator 
[ead  and  Striker  are  combining  and  colluding  to  wrong 
laiiiante,  and,  to  do  so,  have  had  the  land  laid  off  as 
liteads. 

i  prayer  is  for  relief  by  setting  aside  the  sales  of  the  ad- 
trator  to  himself  and  from  himself  to  Head  and  Stri- 
nd  bringing  tlie  lands  back  into  the  estate  for  distri- 
1.  At  the  August  term,  18T6,  the  bill  was  amended 
eging  that  Fuller  and  wife  had  purchased  the  sliare  of 
i  Dodsoii,  and  therefore  he  had  not  been  made  a  party ; 
urther,  by  the  allegation  that  Head  and  Striker  have 
in  possession  of  the  land  since  1863,  and  have  received 
mts,  issues  and  profits  tliereof,  worth  five  hundred  dol- 
ler  annum  ;  and  the  prayer  is  amended  by  afiking  an 
nt  therefor,  and  that  the  lands  be  decreed  to  be  theirs, 
ting  this  bill  to  be  true,  the  first  question  is,  was  the 
rrer  properly  sustained  and  the  bill  dismissed  right- 
on  the  demurrer  i 

i  demurrer  was  predicated  upon  four  grounds:  first, 
liere  is  no  equity  in  the  bill ;  secondly,  because  the  bill 
i  good  prescriptive  title  in  Head  and  Striker;  third, 
se  complainants  did  not  elect  in  a  reasonable  time  to 
ide  the  sale;  and,  fourth,  because  complainants  arc 
i  by  the  limitation  act  of  1869. 

:  think  the  demurrer  should  hare  been  sustained  upon 
f  the  grounds  therein  taken.  The  complainants  havt; 
■oceeded  in  a  reasonable  time  to  have  the  sale  set  aside, 
and  was  sold  in  185S,  when  all  the  complainants  except 
i  and  Anna  Dodson,  (who  attained  their  majority  in 
or  after,  is  the  loose  allegation)  were  of  age.  Yet  these 
iainants,  to-wit :  Fuller  and  wife,  Kilgore  and  wife,  Sims 
■ife,  Williams  and  wife,  Nancy  Dodson,  Levi  Oodsou, 
I  Dodson,  Allen  Dodson,  Williams  and  wife,  who  are 
it  complain  in  the  bill  as  set  out,  either  in  the  bill  of 
tions  or  the  record,  appear  to  have  been  all  of  age  in 


185S,  and  suffered  the 
cording  to  the  bill,  up 
poseession,  and  euffere 
in  uniiiti>rrupted  posse 
was  taken  to  set  aside  < 
is  true  they  say  tliat  th 
time  of  the  sale,  and  di 
!»e(|nent  purchaBers,  H« 
lay  on  their  oars  and 
reasonahle.  Such  lacl 
Striker  had  paid  twer 
eiinity  will  not  sanet 
moved  sooner  than  thi 
ing  all  that  time  to  do 
moved  in  a  reasonable 
In  Fleming  et  al., 
held  tliat  a  sale  to  an  e 
by  the  legatees,  bnt  tlia 
able  time.  In  Mercer 
merit  was  referred  t( 
f(  al.,  vs.  Flandi'ra, 
again  ruled  tliat  those 
made  by  an  administrat 
ble  time ;  and,  in  that  > 
able  time,  the  bill  bein 
and  it  was  said  by  tlie 
that  time  mover  wouk 
years  ejectment  wouh 
waited  thirteen  years, 
minintrator  who  held  t 
from  biin,  who  paid  J 
is  not  distinctly  allege 
self,  but  that  another  b 
one  else  bonglit  and  i: 
then  he  sold  and  made 
ing  the  land  five  years 
It  m  true  that  the  1 
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is  requlrfdbylaio;  but  the  latter  words  rob  the  alle- 
)f  all  force  to  avoid  the  sale  absolutely.  It  may 
3R  a  little  irregularity  in  the  order,  and  not  the  want 
jrder.  And  this  view  is  strengthened  by  the  same 
sort  of  charge  in  tlie  same  part  of  the  bill — ^the  next 
i — that  tite  land  was  not  advertised  and  sold  as  re- 
ly  law. 

link  that  this  bill  should  have  been  dismissed  be- 
le  suit  was  not  brought  to  set  aside  the  sale  in  a 
lie  time. 

e  think,  too,  that  the  suit  is  barred  by  the  act  of  1869. 
:  really  is  against  Head  and  Striker,  and  not  against  the 
trator.  He  is  insolvent,  and  not  in  possession  of 
of  the  land.  He  has  sold  it  and  got  the  full  valoe 
Conceding  that  the  real  defendants  knew  of  the 
e  of  the  administrator  at  his  own  sale ;  conceding 
?y  acted  wrongfnlly,  and  thereby  gave  a  right  of 
o  these  complainants  to  sue  thenn  to  annul  their 
nd  set  aside  their  homeuteads  to  the  land  they  had 

why  should  not  the  suit  have  been  brought  before 
ider  the  act  of  1869  J  We  can  see  no  good  reason, 
ere  appears  that  James  Dodaon  or  Anna  Dodsoo  were 
to  the  bill.  The  record  does  not  show  it ;  nor  does 
any  order  of  court  making  them,  or  either  of  them, 

and  they  are  the  only  infants  under  age  in  1S65, 
ig  to  the  bill. 

i'tew  of  the  law  makes  it  unnecessary  to  consider  the 
e  demurrer  to  the  bill  being  properly  sustained  by 
rt. 
ment  affirmed. 


3fTBAL  Railroad  and  Bankino  Company  op  Geobgia 
,  plaintiffs  in  error,  v».  Samdel  N.  Papot  et  al.,  de- 
.nts  in  error. 

leneral  rule.  Id  the  sbMnne  of  anj  agreement  to  the  cootraiy, 
ads  due  on  stock  follow  the  ownership  thereof. 
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3und  for  cotnplainants.  Defendants  moved  for 
in  tlie  following  among  other  grounds : 
!  the  court  rejected  certain  letters  and  replies 
vritten  by  Holt  to  Ketehum  &  Hartridge,  and 
iring  the  pendency  of  the  contract,  ofEered  for 
f  showing  on  wliat  terms  complainants,  throngh 
received  the  stock.  Two  of  these  letters  were 
listed  upon  and  their  rejection  cotti]>laiued  of, 

"JaNtrAHY  30,  1873. 
rrcKuu  &  HARTRroGE,  Savannah: 


Shorter,  Papot  &  Co.  agreed  to  pay  interest  of 
)n  whatever  amount  of  stock  may  be  issued  1st 
d  interest  on  the  residue  up  to  the  completion 
tract.  You  will  perceive  that  I  must  retain 
I  in  my  hands  to  guardagainst  any  contingency, 
ording  to  filing  of  orders, 
'ours  truly,  Wm.  S.  Holt,  President." 

"Savannah,  January  31,  1B72. 
Holt,  Esq.,  President  Southwestern  Railroad 
Macon,  Ga. : 

— In  reply  to  your  favor  of  the  30th  instant, 
f  that  your  orders  as  stated  by  you  are  a£  we 
:,  i.  e.,  we  are  how  entitled  to  but  2,430  shares, 
»e  retained  until  completion  of  said  road,  etc. 
******* 

ter,  Papot  &  Co.,  will  settle  with  you  for  the 
I  you  come  to  a  final  settlement,  (you  retaining 
it  to  secure  you)  or  we  will  pay  it  for  them  if 
on  it. 

"  Tours  very  truly, 

"Ketchdm  &  Haktbidge." 
!  the  court  rejected  the  following  testimony  of- 
^ndante :  We  propose  to  prove  by  W.  S.  Holt, 
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who  was  at  the  time  the  president  of  the  Southwestern  Rail- 
niad,  that  at  the  request  of  Shorter,  now  dead,  at  the  time 
one  of  the  firm  of  Shorter,  Papot  &  Co.,  and  for  the  benelit 
of  said  firm  and  ae  the  friend  of  Shorter,  lie  applied,  not  sa 
lircsident,  to  the  (Central  Railroad,  for  an  issue  of  the  stock 
of  the  Southwestern  Railroad,  under  the  written  contract,  to 
relieve  them  from  their  then  embarrasement,  before  the  said 
Sliorter,  Papot  &  Co.  had  completed  their  contract  and  were 
entitled  under  it  to  said  issue,  and  that  the  Central  Railroad 
agreed  to  make  this  advance  on  his  request,  provided  Sliorter, 
Papot  &  Co.  would  pay  interest  on  such  advance  stock,  for 
the  time  it  was  so  advanced ;  to  which  Shorter,  Papot  &  Co., 
afterwards,  through  Shorter,  agreed  to,  and  the  request  was 
afterwards  consummated  with  Ketchum  &  Hartrirlge  as 
agents  of  Shorter,  Papot  &  Co.,  on  the  faith  of  this  agree- 
ment. 

3.  liecanse  the  court  erred  in  rejecting  the  following  ev- 
idence of  Alexander  R.  Lawton,  to-wit :  Tliat  while  the  ne- 
gotiation was  pending  between  Shorter,  Papot  &  Co.,  and 
the  Central  and  Southwestern  Railroad  Companies  for  the 
transfer  of  the  four  thousand  four  hundred  shares  pix>ferred 
stock  in  the  Yicksburg  and  Brunswick  Railroad,  as  set  out 
in  complainants'  bill,  and  before  the  same  was  consumma- 
ted, he  had  personal  and  confidential  interviews  with 
Shorter,  of  the  firm  of  Shorter,  Papot  &  Co.,-as  to  the 
financial  and  pecuniary  condition  of  the  Vicksburg  and 
Brnnswiclt  Company,  and  its  outstanding  debts ;  he  had 
this  interview  at  the  direction  of  the  president  of 
the  Central  Railroad  to  see  whether  the  Central  Rail- 
road eould  make  this  contract — get  possession  and  con- 
trol of  the  Vicksbnrg  and  Brunswick  Railroad,  without 
anj  risk  of  loss ;  he  was  at  the  time  the  attorney  of 
the  Central  Railroad,  and  had  this  interview  as  such 
attorney.  He  was  also  a  director  in  the  Southwestern  Rail- 
road, but  he  was  not  acting  as  such  in  this  interview,  nor 
did  he  have  anything  to  do  with  making  this  contract,  one 
way  or  the  other ;    this  was  no  part  of  his  business — his 
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B  part  he  took  in  the  matter,  was  to  siinpl;  its- 
sport  whether  the  railroad  companies  he  repre- 
:orney,  the  Southwestern  and  Central,  could 
liis  contract. 

irview,  Shorter  told  him  that  the  Vicksbni^  and 
ailroad  Company  owed  no  debt — there  were  no 
:,  no  liens  or  encumbrances  on  it  of  any  char- 
sonld  increase  the  risk  of  any  loss  by  the  coni- 
rescnted  I>eyoDd  the  amount  it  agreed  to  pay. 
ight  safely  make  the  trade, 
ruled  out  the  whole  of  this  evidence  on  the 
the  witness  was  at  the  time  one  of  the  diree- 
>uthweBtem  Railroad,  one  of  the  parties  to  the 
also  tlie  attorney  of  the  Central  Railroad  Coin- 
orter  the  party  with  whom  this  interview  was 

the  court  charged  as  follows ;  "  There  is  a 
Sth  of  January,  1872,  in  evidence  from  Shorter, 
making  aproposition  to  the  Southwestern  Rail- 
y,  to  Holt,  president  of  the  company,  by  which 

proposition  to  it  for  the  purpose  of  issuing 
ontractors  of  the  road  to  be  regarded  as  finished 
.  and  delivered  over,  and  then  that,  in  lien  of 
lolding  on  to  the  stock,  they  would  give  their 
louthwest«rn  Railroad  Company  for  the  coui- 

road.  They  say  they  did  not  accept  the  propo- 
>ught  possibly  they  might  connect  that  with 
ind  I  let  it  in.  That  was  an  offer  of  compro- 
;  cannot  be  considered  by  you." 

of  January  6,  referred  to,  stated  that  the  road 
iction  was  in  a  flourishing  condition ;  that,  ow- 
ay  in  receiving  their  stock,  Shorter,  Papot  & 
ipelled  to  pay  about  $3,000.00  monthly  interest 
lities ;  that  some  twenty  miles  had  been  corn- 
after  some  slight  changes,  which  they  could 
lays,  they  would  be  ready  to  deliver  that  part 
they  proposed  to  do  so,  and  to  receive  a  pro- 
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portionate  amount  of  stock,  giving  bond  for  the  completion 
of  the  work,] 
The  motion  was  overruled,  and  defendants  excepted. 

E.  F.  Lyon  ;  A.  E.  Lawton,  for  plaintiffs  in  error. 
L&NiEB  &  Anderson,  Hill  &  Habeis,  for  defendants. 
Waeneb,  Chief  Justice- 
Tins  was  a  bill  filed  by  the  complainants  against  tlie  South- 
urestem  Railroad  Company,  with  a  prayer,  on  the  allegations 
contained  therein,  that  it  be  decreed  to  issue  to  the  complain 
ants  scrip  for  stock  in  its  company  to  tlie  amount  of  $5,- 
300.00,  and  to  pay  to  them  tlie  dividends  thereon  from  the 
first  of  February,  1872,  in  pureuance  of  tlie  annexed  con- 
tract, wliich  was  approved  by  the  board  of  directors  of  tlie 
Central  Railroad  and  Banking  Company  of   Georgia,  the 
leesee  of  said  Southwestern  Railroad  Company,  and  which  was 
made  a  party  defendant  to  the  complainants'  bill: 

EXHIBIT  "A." 

Macojt,  Ga.,  November  28,  1871. 
To  Ike  Pre$ident  and  Direeior)  of  Ike  Southaeftem  BailToad  Compnnj/  : 

GE.NTLEHBN — We  hereby  agree  to  floisli  up  the  Viekeburg  and  Bruna- 
wick  railroad,  from  Eufaula  to  Cluytoa,  Alabama,  as  follows: 

To  cover  over  all  the  truss  bridges,  flai^h  up  tbe  grading  with  ditche!), 
etc.,  complete  tbe  track  in  good  order  lo  Clayton,  and  build  a  substan- 
tial brick  warehouse  at  Clayton,  tbirty-flvc  by  suvcnty  feel,  on  plan  used 
nn  Central  railroad,  with  necessary  depot  grounds  attached;  put  up  one 
water  tank,  with  Hxturea  complete,  at  place  designated  by  Mr.  Powers ; 
and  when  the  road  is  in  that  cooditioa,  and  approved  by  Virgil  Powers, 
superintendent,  we  will  then  transfer  and  deliver  to  the  Southweslern 
Railroad  Company  the  preferred  eight  per  cent,  stock  of  the  Vicksburg 
tad  Brunswick  Railroad  Company  to  the  extent  of  four  thousand  four 
hundred  shares  of  the  par  value  of  one  hundred  dollars  each,  receiving 
for  tbe  same  stock  of  the  Southwestern  Railroad  Company  of  the  par 
value  ot  one  hundred  dollnrs  per  share,  at  the  rate  of  one  hundred  and 
fifty  shares  per  mile  of  rood  finished  to  Clayton. 

.  Respectfully,  your  obedient  servants. 

Shorter,  Papot  &  Co. 
22 
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Whereupon  it  was  resolved,  that  the  company  hereby  accept  the  above 
proposition  of  Messrs  Shorter,  Papot  &  Co.,  and  that  the  president  and 
superintendent  of  this  company  carry  out  the  details  subject  to  the  ap- 
proval of  the  board  of  directors  of  the  Central  Railroad  and  Banking 
Company  of  Georgia. 

True  extract  from  the  minutes  of  this  company  of  this  date. 

John  T.  Bosfeikttet, 
Secretary  and  Treasurer. 

On  the  trial  of  the  ease,  the  jury,  tinder  the  charge  of  the 
court,  found  a  verdict  in  favor  of  the  complainants  for  the  sum 
of  five  thousand  one  hundred  and  forty-five  dollars  and 
thirty-five  cents.  The  defendants  made  a  motion  for  a  new 
trial  on  the  several  grounds  therein  set  forth,  which  was 
overruled,  and  the  defendants  excepted. 

1.  The  main  question  in  controversy  between  the  parties 
at  the  trial,  was  whether  the  complainants  should  account  for 
the  dividends  due  on  the  stock  which  was  issued  to  them  by 
defendants  before  the  contract  was  completed,  the  defend- 
ants having  insisted  in  their  answers  that  the  amount  of  such 
dividends  should  be  allowed  by  way  of  set-off  to  the  com- 
plainants' demand  under  said  contract.  As  a  general  rale, 
in  the  absence  of  any  agreement  to  the  contrary,  the  divi- 
dends due  on  the  stock  of  the  company  would  follow  the 
ownership  of  the  stock. 

2.  The  defendants  insist  that  the  complainants,  by  their 
letter  of  the  6th  of  January,  1872,  to  the  president  of  the 
Southwestern  Railroad  Company,  proposed  that  the  stock 
should  be  issued  by  the  company  to  them  before  the  com- 
pletion of  the  work  under  the  contract,  and  that  the  several 
letters  of  Messrs.  Hartridge  &  Ketchnm  (who  were  the  finan- 
cial agents  of  the  complainants  in  procuring  and  negotiating 
said  stock)  to  Holt,  the  president  of  the  company,  as  well 
as  the  replies  thereto  as  set  forth  in  the  bill  of  exceptions,  if 
the  same  had  not  been  ruled  out  by  the  court,  when  taken 
in  connection  with  the  letter  of  the  6th  of  January,  which 
was  also  ruled  out,  would  have  shown  to  the  satisfaction  of 
the  jury  that  the  complainants  were  to  accoiint  to  the  defend- 
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ante  for  the  dividends  on  the  stock,  in  coneideration  tliat 
same  had  been  issued  to  them  before  the  work  was  c 
pleted.  There  can  be  no  dispute  tliat  the  complainants 
obtain  the  stock  before  they  were  entitled  to  it  under 
contract — in  other  words,  tliey  received  better  stock  1 
thev  were  entitled  to  under  their  contract,  and  the  qaes 
natorallj  presente  itself,  upon  wtiat  terms  did  they  St 
ceive  it  ^  As  a  general  rule,  the  principal  is  bound  by 
acts  of  his  agent,  when  acting  within  the  scope  of  his 
thority  in  relation  to  the  particnlar  business  entniste 
him,  and  the  agent's  authority  will  be  construed  to  incl 
all  necessary  and  usual  means  for  effectually  executin, 
A  ratification  of  the  acta  of  the  agent  by  the  principal  i 
be  express,  or  implied  from  the  acts  or  silence  of  the  \ 
cipal,  and  such  ratification  will  have  the  same  effect  a 
originally  authorized.  In  view  of  these  general  princi] 
the  several  letters  rnled  out  by  the  court  as  contained  in 
hill  of  exceptions,  inclndiug  the  letter  of  the  6th  Jann 
1872,  should  have  been  admitted  in  evidence  as  tendin, 
prove  the  defendants'  theory  of  the  case.  All  that  w 
present  decide  is,  that  the  letters  were  competent  evidc 
to  have  been  submitted  to  the  jury  for  their  considerat 

3.  There  was  no  error  in  ruling  out  the  proposed  evidt 
of  Holt,  under  the  provisions  of  the  statute,  as  set  fortl 
the  record,  as  to  what  he  did  as  the  friend  of  Gov.  Shoi 
and  at  his  request,  in  relation  to  the  alteration  of  the  < 
tract,  which  is  now  the  subject  matter  of  controversy  betw 
the  parties,  Shorter  being  dead. 

4.  There  was  no  error  in  ruling  out  the  proposed  testim 
of  A,  R  Lawton,  Esq.,  as  set  forth  in  the  record,  who 
^ent  of  the  defendante,  had  a  confidential  interview  v 
Gov.  Shorter,  one  of  complainants'  company,  in  relatioi 
making  the  contract  now  sued  on,  and  what  representati 
he  (Shorter)  made  to  the  witness  as  defendants'  agent 
relation  thereto,  Shorter  being  dead.  See  Georgia  Masi 
Company  vs.  Gibrnn  etal.,52  Ga.,Iiep.,  640,  and  other  ca 

The  court  erred   in    its  charge   to   the  jury,    that 
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letter  of  the  6th  of  January,  1872,  could  not  be  considered 
by  them  as  evidence,  because  it  was  an  offer  of  compromise, 
there  being  nothing  in  the  letter  going  to  show  any  such 
intention  or  purpose  on  the  part  of  the  complainants. 

In  our  judgment,  the  court  below  erred  in  overruling  the 
motion  for  a  new  trial  on  the  statement  of  facts  disclosed 
in  the  record. 

Let  the  judgment  of  the  court  below  be  reversed. 


f 


Jess£  McLendon,  plaintiff  in  error,  vs.  Frost  &  Ckbnshaw, 

defendants  in  error. 

1.  Where  a  judgment  is  entered  up  in  blank  as  to  the  amount  of  coets, 
and  the  clerk,  on  taxing  the  costs  and  issuing  execution,  has  failed 
to  fill  the  blank,  the  court  may  order  the  judgment  amended  by  in- 
serting therein  the  amount  of  costs  for  which  the  fi.  fa.  has  issued, 
if  such  amount  be  correct.  The  making  of  such  amendment  is  not 
cause  for  dismissing  a  pending  levy,  unless  the  execution  is  proceed- 
ing for  costs  only.  • 

3.  Where  an  execution  is  outstanding,  and  a  member  of  a  partnership 
not  a  party  to  it,  contracts  with  the  defendant  that  if  he  will  advance 
a  fund  sufficient  to  pay  it  off,  the  fund,  after  being  used  for  a  time, 
shall  be  applied  to  its  payment,  and  the  stipulated  fund  is  adyanced 
to  the  partnership  accordingly,  the  partnership  cannot  apply  the 
same  to  an  account  due  to  it  from  the  defendant,  and  then  purchase 
the  execution,  and,  as  transferee,  enforce  its  collection.  Purchase 
by  a  partnership  under  the  circumstances,  will  operate  as  payment. 

Judgments.  Costs.  Amendment.  Levy  and  sale.  Con- 
tracts. Execution.  Payment.  Before  Judge  Buchanan. 
Troup  Superior  Court.     May  Term,  1877. 

Reported  in  the  opinion. 

BiouAM  &  Whttaker,  for  plaintiff  in  error. 

Sp££r  &  Sp£kr^  for  defendants 
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Bleckiet,  Judge. 

1.  The  execution  was  proceeding  fi 
as  well  as  for  costs.  That  tJie  judgi 
the  amount  of  the  coBts,  would  not  I 
nor  for  motion  to  quash  the  execul 
practice  has  been  to  enter  up  judgm 
be  filled  by  tlie  clerk  with  the  aniou 
by  law,  his  duty  to  ascertain  and  tax 
quently,  there  are  fees  of  witnesses 
returned  too  tate  to  be  made  known 
time  limited  for  signing  judgment— 
joumment  of  the  court,  A  sort  of 
tice,  for  leaving  the  costs  blank ;  ani 
vailed  for  so  long  a  time,  that  to  distu: 
at  this  late  day,  would  be  to  deny  to 
which  courts  have  ever  esteemed  i 
course  of  practice  is  evidence  of  the 
/».,  335;  15  Ih.,  136,  137,  21)0,  320. 
On  issuing  execution,  the  clerk  shoii 
left  in  the  judgment ;  bnt  the  omie 
neglect,  and  tlie  court  may  have  th« 
amendment.  Where  execution  has 
judgment  in  which  the  amount  is  blai 
in  the  execution,  (nothing  to  the  cc 
be  deemed  the  amount  duly  ascertaii 
amending  the  judgment  tliat  will  be  tl 
ment  sliould  be  no  cause  for  dismiss! 
not,  nnlese  the  execution  is  proec 
Amendments  duly  made  relate  back, 
when  the  original  act  was  done,  or  ins 
a  judgment  cured  of  its  amendable  d« 
perfect  from  the  beginning.  The  a1 
ute,  that  when  an  execution  is  amen 
not  extend  to  the  amendment  of  jud| 
foundation  are  not  attended  with  tli 
when  the  superstructure  is  altered.    1 


352  SUPREME  COURT  OF  GEORGIA. 

McLendon  vs.  Froet  &  Crenshaw. 


tion  by  working  on  the  judgment,  though  you  cannot  prop  the 
levy  by  working  on  the  execution. 

2.  The  only  substantial  error  which  we  find  in  the  record 
is  in  the  charge  of  the  court,  to  the  eflEect  that  if  Frost  re- 
ceived cotton  from  defendant,  the  proceeds  of  which  he  was 
to  use  for  a  certain  time  and  then  pay  them  to  the  satisfac- 
tion of  the  execution,  and  if  the  contract  was  made  with 
Frost  and  solely  for  himself  and  not  for  another,  and  if  he 
failed  and  did  not  pay  the  money  to  Thornton,  (the  original 
plaintiff  injl.j^a.)  or  his  attorneys,  and  if,  afterwards,  the  ex- 
ecution was  bought  by  Frost  &  Crenshaw  in  good  faith  with 
their  money,  for  themselves,  then  the  issue  of  payment 
should  be  found  in  favor  of  the  plaintiffs.   This  chai^  was 
not  appropriate  to  the  facts  in  evidence.     The  execution 
was  in  favor  of  Thornton,  and  against  McLendon.     McLen- 
don was  indebted  to  Frost  &  Crenshaw  on  account.     Frost 
had  some  negotiations  with  McLendon  touching  certain  cot- 
ton belonging  to  the  latter,  the  result  of  which  was,  that 
Frost  &  Crenshaw  (not  Frost)  got  the  cotton.     They  applied 
it  to  an  account  which  McLendon  owed  the  partnership. 
After  wards,  they  advanced  to  Thornton's  attorneys  the  money 
due  on  the  execution,  and  took  a  transfer  of  the  same  to 
themselves.     They  caused  a  levy  to  be  made  upon  McLen- 
don's  property,  and  he  raised  the  issue  of  payment  by  affi- 
davit of  illegality.      According  to  the  evidence,  properly 
understood,  the  real  contest  was,  whether  Frost  &  Crenshaw 
got  the  cotton  as  payment  on  their  book  account,  or  as  a 
sort  of  loan  to  Frost  &  Crenshaw,  (through  the  contract 
made  with  Frost)  to  be  discharged  by  paying  off  the  execu- 
tion.    Both  Frost  and  Ci'enshaw  were  sworn  as  witnesses,  . 
and  neither  of  them  pretended  that  the  contract  with  Frost 
was  made  on  his  own  behalf,  and  not  on  behalf  of  the  firm ; 
nor  did  either  of  them  pretend  that  McLendon  let  Frost 
have  the  cotton.   They  admitted  that  he  let  Frost  &  Crenshaw  - 
have  the  cotton,  and  such  was  the  evidence  from  all  sources, 
including  the  warehouse  receipts.     The  negotiations  were 
with  Frost,  but  they  resulted  in  a  delivery  of  cotton  to  the 


firm,  and  the  evidence  of  1 
ttented  the  firm  in  tlie  tran 
amounted  to  a  purchase  foi 
on  the  account  which  etoiK 
books.  It  was  he,  also,  tha 
in{^  the  execntion  How  i 
tion,  in  the  way  the  court's 
the  part  of  the  firm,  in  the 
must  have  known  of  the  fi 
second,  he  being  a  direct 
with  McLendun  was,  that 
the  acconnt,  t}ie  firm  had  a 
on  the  contrary,  it  was,  as 
proceeds  were  ultimately  t 
tomeys  in  satisfaction  of  t] 
charfi^ed  by  contract  with  t 
tion,  which  duty  would  b 
purchase  and  collect.  The 
What  was  the  true  agree m 
Lendon  represents  it  con- 
Frost  represents  it  eorrei 
See  Fiournoy  vs.  Pitman 
Jndgment  reversed. 


Frasr  E.  BiRKE,  et  al.,  pla 
tax  collector,  et  < 

1.  Where  there  is  a  valid  law 
Htock.  there  will  be  no  jiidici 
count  of  iaformalltlea  or  irr 
This  case  is  controlled  by  j 
AnofiaUoa  iw.  Same,  decided 

2.  U  the  judlciarj  hod  tbe  rigl 
BbowB  no  equity  for  its  inte 
turned  by  the  bank,  and  the 
tbe  collector  had  the  rigbt  to 
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Burke  el  al.  ta.  Speer,  tax  collector,  et  al. 

Taxes.  Revenue.  Stock.  Banks.  Before  Judge  Clabk. 
Sumter  Superior  Court.     April  Term,  1877. 

Complainants  filed  their  bill  against  defendants,  alleging 
that  they  had  given  in  all  their  property  subject  to  taxation 
to  the  tax  receiver,  and  had  duly  paid  their  tax  ;  but  that  cer- 
tain Jl,  fas,  were  proceeding  against  them  illegally  for  tax 
upon  the  stock  of  the  First  National  Bank  of  Americus, 
they  being  stockholders.     The  prayer  was  for  injunction. 

The  answer  denied  all  illegality  of  proceeding.  The  case 
was  tried  on  the  bill,  answer  and  affidavits.  The  affidavits 
showed  that  the  president  of  the  bank  and  its  cashier  oflEered 
to  give  the  receiver  a  list  of  the  stock  and  stockholders,  or 
else  to  return  the  stock  regularly  as  agents  of  each  individ- 
ual stockholder.  The  tax  receiver  declined  to  receive  the 
return  in  that  way,  but  claimed  that  the  bank  should  return 
the  tax  and  pay  it  as  a  bank.  The  shares  never  have  been 
returned,  or  the  tax  thereon  for  that  year  (1876)  paid. 

The  injunction  was  refused,  and  complainants  excepted. 

Ha.wkin8  &  Hawkins,  for  plaintiffs  in  error. 

R.  N.  Ely,  attorney  general ;  B.  P.  IIollis,  for  defendants. 

Jackson,  Judge. 

The  tax  collector  of  Sumter  county  issued  execution  against 
Burke  and  others,  stockholders  in  the  First  National  Bank 
of  Americus,  for  tax.  The  stockholders  filed  a  bill  to  en- 
join him  on  the  grounds  set  forth  in  the  record,  the  sum 
and  substance  of  which  appear  to  be  irregularities  in  the 
assessment  of  the  tax,  and  differences  in  the  construction  of 
the  law.  There  can  be  no  doubt  that  the  legislature  has  the 
power  to  levy  the  tax,  that  it  was  levied,  and  that  the  tax 
collector  was  proceeding  to  collect  it.  It  being  a  tax  to  raise 
revenue  for  the  state,  there  can  be  no  judicial  interference 
in  such  a  case,  under  the  Code,  section  3668,  and  the  de- 
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cisions  of  this  court  in  Decker  va,  McGawam,^  and  Georgia 
Loan  Association  vs.  Same,  decided  at  this  term. 

2,  But,  even  if  we  had  the  legal  right  to  interfere,  we 
would  not  in  this  case.  The  bank  returned  the  stock  and 
the  stockholders — it  did  not  pay  the  tax — and  the  only  re- 
sort was  to  make  the  stockliolders  pay  it  under  the  law. 
See  act  of  1876,  p.  138 ;  19  Wallace,  490 ;  Code,  §§922,  923. 

Judgment  affirmed. 


Francis  M.  Long  et  tix.,  plaintiffs  in  error,  vs.  Daniel  Bul- 

LAED,  defendant  in  error. 

[Jacksok,  Judge,  baring  been  of  coanael,  did  not  preside  in  this  case.] 

1.  Complaint  upon  a  promissory  note,  in  the  statutory  form,  cannot  be 
amended  by  adding  count  setting  up  that  plaintiff  held  title  to  cer- 
tain property  as  security  for  the  payment  of  the  debt  sued  on,  and 
therefore  praying  that  such  property  might  be  sold,  the  note  sued 
on  paid  out  of  the  proceeds,  and  the  surplus  turned  over  to  defend- 
ants. The  cause  of  action  thus  set  up  is  new,  and  a  new  Judgment 
is  prayed. 

2.  Where,  in  a  petition  for  a  homestead  to  the  ordinary  of  Bibb  county, 
in  behalf  of  petitioner  and  her  children,  she  alleged  that  she  was  a 
citizen  of  said  county  and  state,  and  that  her  husband  refused  to  ap- 
ply therefor,  the  averments  are  sufficient  to  give  such  ordinary  juris- 
diction. 

8.  Where  plaintiff  accepted  a  deed  which  recited  that  the  property 
therein  described  had  been  set  apart  as  a  homestead  to  the  family  of 
the  grantor,  and  that  it  was  now  conveyed  by  the  approval  of  the 
ordinary,  he  is  not  in  a  position  to  deny  the  validity  of  the  home- 
stead. 

Equity.  Amendment.  Homestead.  Estoppel.  Deeds. 
Before  Jadge  Hill.  Bibb  Superior  Court.  October  Ad- 
journed Term,  1876. 

Reported  in  the  decision. 

R.  F.  Lyon  ;  R.  W.  Jemison,  for  plaintiffs  in  error. 
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Laniek  &  Anderson,  Hill  &  Harris,  for  defendant 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendants  on 
a  promisory  note,  payable  to  him  or  bearer,  for  $1,220.00, 
dated  18th  November,  1872,  due  twelve  months  after  date. 
The  defendants  filed  various  defenses  to  said  action  in  their 
sevei-al  pleas  thereto,  such  as  the  discharge  in  bankruptcy  of 
F.  M.  Long,  that  Betsy  A.  Long  was  his  wife  and  a  feme 
covert  at  the  time  she  signed  the  note,  that  it  was  given  for 
a  debt  of  her  husband,  that  she  never  read  it  and  did  not 
know  the  amount  of  the  note,  etc.  Whereupon  the  plaintiff 
made  a  motion  to  amend  his  declaration,  which  was  in  tlie 
common  statutory  form,  by  inserting  therein  and  annexing 
thereto,  as  a  part  thereof,  a  proceeding  in  the  nature  of  equit- 
able  relief,  in  which  he  alleged,  amongst  other  things,  that 
the  said  Long  was  indebted  to  the  Ocmulgee  Building  and 
Loan  Association,  that  the  note  was  given  to  the  plaintiff  to 
obtain  money  to  pay  that  debt,  which  was  secured  by  mort- 
gage on  defendant's  property ;  that,  prior  to  the  foreclosure 
of  said  moi*tgage,  defendants  had  obtained  a  homestead  on 
the  property,  and,  to  secure  the  plaintiff  for  the  money  so 
advanced  by  him  for  which  said  note  was  given,  the  defend- 
ants, on  the  11th  of  November,  1872,  executed  a  deed  to  said 
property  to  the  plaintiff,  which  was  described  therein  as 
having  been  set  apart  as  a  homestead,  the  consideration  men- 
tioned in  said  deed  being  $1,180.00,  which  was  approved  by 
the  ordinary  of  Bibb  county ;  that  plaintiff's  debt  was  not 
proved  in  the  bankrupt  court ;  that  the  title  to  the  property 
conveyed  by  the  deed  was  vested  in  the  plaintiff  as  a  security 
for  the  payment  of  the  note  sued  on,  and  prayed  for  a  de- 
cree that  said  property  mentioned  in  said  deed  might  be 
sold  at  sheriff's  sale,  and  so  much  thereof  as  equals  the 
amount  due  on  said  note  be  applied  to  the  payment  thereof, 
and  the  surplus,  if  any,  be  paid  to  the  defendants,  which 
amendment  was  allowed  by  the  court  over  defendants'  ol>- 
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jectioDS.  On  the  trial  of  the  case,  the  jury,  under  the  charge 
of  the  court,  found  a  verdict  for  the  amount  of  the  note, 
and  also  decreed  a  sale  of  the  property  as  prayed  for  in 
plaintifiTs  amended  declaration,  and  that  the  proceeds  thereof 
be  applied  to  the  plaintiff's  debt  and  costs,  and  the  surplus, 
if  any,  be  paid  over  to  F.  M.  Long.  The  defendants  made 
a  motion  for  a  new  trial,  on  various  grounds,  which  was 
overruled,  and  the  defendants  excepted. 

1.  Was  the  court  right  in  allowing  the  amendment  to  the 
plaintiffs  declaration?  All  parties,  whether  plaintiffs  or 
defendants,  in  the  superior  or  other  courts,  (except  the 
supreme  court,)  whether  at  law  or  in  equity,  may,  at  any 
stage  of  the  cause,  as  matter  of  right,  amend  their  plead- 
ings in  all  respects,  whether  in  matter  of  form  or  of  sub- 
stance, provided  there  is  enough  in  the  pleadings  to  amend 
by.  Code,  §3479.  No  amendment  adding  a  new  and  dis- 
tinct cause  of  action,  or  new  and  distinct  parties,  shall  be  al- 
lowed, unless  expressly  provided  for  by  law.     Code,  §3480. 

The  original  cause  of  action  in  the  plaintiff^s  declaration, 
was  the  refusal  of  the  defendants  to  perform  their  contract 
as  set  forth  in  the  promissory  note  declared  on.  The 
amendment  offered  and  allowed,  was  on  a  contract  by  deed, 
which  is  alleged  to  have  been  executed  by  the  parties  as  a 
secarity  for  a  debt,  and,  therefore,  an  equitable  mortgage. 
The  cause  of  action  embraced  in  the  amendment,  is  not 
only  a  new  and  distinct  cause  of  action  from  that  contained 
in  the  original  declaration,  but  the  plaintiff  prays  for  a  new 
and  distinct  judgment  in  his  amendment.  If  there  is  any 
law  which  provides  for  the  amendment  of  the  plaintiff's 
declaration  as  set  forth  in  the  record,  we  are  not  aware  of  it. 
The  plaintiff  insists  that  he  was  not  compelled,  under  the 
provisions  of  the  3082  section  of  the  Code,  to  go  into  a 
court  of  equity  for  relief,  but  may  obtain  it  in  a  court  of 
law.  This  he  undoubtedly  could  have  done  by  bringing 
his  action  in  the  proper  form,  with  the  proper  allegations,  in 
the  first  instance.  Neither  a  declaration  for  a  legal  cause  of 
action,  nor  a  declaration  for  an  equitable  cause  of  action,  can 
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be  amended  by  adding  a  new  and  distinct  cause  of  action,  or 
new  and  distinct  parties.  Equity  is  ancillary,  not  antago- 
nistic, to  the  law :  hence,  equity  follows  the  law  where  the 
rule  of  law  is  applicable,  and  the  analogy  of  the  law  where 
no  rule  is  directly  applicable.  Code,  §3083.  A  plaintiff  can 
no  more  amend  his  declaration  for  a  legal  cause  of  action  by 
adding  a  new  and  distinct  cause  of  action  thereto,  or  new 
and  distinct  parties,  under  the  pretext  of  an  equitable  pro- 
ceeding, than  he  could  amend  his  declaration  for  an  equita- 
ble cause  of  action  by  adding  a  new  and  distinct  cause  of 
action,  or  new  and  distinct  parties  thereto,  inasmuch  as  the 
law  prohibits  it  in  both  cases. 

2.  The  court  charged  the  jury,  amongst  other  things,  that 
the  ordinary  of  Bibb  county  had  no  jurisdiction  to  allow  the 
homestead  exemption  to  Mrs.  Long,  as  set  forth  in  the  record. 
It  is  alleged  in  her  petition  to  the  ordinary  of  Bibb  county 
for  a  homestead  in  behalf  of  herself  and  children,  that  she 
is  a  citizen  of  said  county  and  state,  and  that  her  husband 
refused  to  apply  therefor.  In  our  judgment,  there  are  suf- 
ficient averments  in  the  petition  to  give  to  the  ordinary  of 
Bibb  county  jurisdiction  to  have  allowed  the  homestead  set 
forth  in  the  record. 

3.  The  plaintiff,  however,  accepted  the  deed  from  Long 
and  his  wife  to  the  property,  in  which  it  is  recited,  after 
describing  it,  "  the  same  being  property  set  apart  as  a  home- 
stead for  the  family  of  said  Long,  and  now  conveyed  by  the 
approval  of  the  ordinary  of  Bibb  county."  The  plaintiff, 
therefore,  is  not  in  a  position  to  deny  the  validity  of  the 
homestead,  the  more  especially  as  it  is  not  void  for  want  of 
jurisdiction  of  the  ordinary  of  that  county  to  allow  the  same. 

In  view  of  the  facts  contained  in  the  record,  and  the 
errors  complained  of,  the  court  erred  in  overruling  the  de- 
fendants' motion  for  a  new  trial.  Let  the  judgment  of  the 
court  below  be  reversed. 


I 
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FoKD  &  Booth,  plaintiffs  in  error,  vs.  A.  M.  Perkeeson, 

sheriff,  et  al.y  defendants  in  error. 

When,  after  judgment  in  attachment,  against  personal  property  at- 
tached, the  sheriff  is  ruled  by,  the  attaching  creditor  for  surrendering 
the  property  to  the  debtor,  after  levy  and  before  judgment,  without 
taking  the  replevy  bond  required  by  law,  and  the  rule  is  made  abso- 
lute, the  sheriff's  liability  is  exclusively  to  the  plaintiff  in  the  rule; 
and  a  creditor  of  the  defendant  in  attachment,  by  general  judgment 
older  than  the  judgment  on  the  attachment,  has  no  right  to  the 
money  produced  by  the  rule,  the  same  not  being  the  money  of  the 
judgment  debtor,  nor  the  proceeds  of  his  property.  The  rule  abso- 
lute, in  such  case,  is  a  judgment  in  favor  of  the  attaching  creditor 
for  an  injury  done  to  him  by  the  sheriff  in  his  official  capacity,  to 
which  injury  and  its  consequences  other  creditors  of  the  common 
debtor  are  strangers. 

Attachments.  Judgments.  Sheriffs.  Bonds.  Before 
Judge  Peeples.  Fulton  Superior  Court.  October  Term, 
1876. 

Eeported  in  the  opinion.  . 

S.  D.  McCoNNELL,  for  plaintiffs  in  error. 

P.  L.  Mynatt,  for  defendants. 

Bleckley,  Judge. 

An  attachment  was  levied  by  the  deputy  sheriff  upon  a 
horse,  sufficient  in  value  to  pay  the  debt.  The  oflScer  took 
what  he  supposed  to  be  a  replevy  bond  (with  security),  and 
thereupon  restored  the  horse  to  the  defendant  in  attachment. 
The  bond,  when  examined,  proved  to  be  conditioned  for 
the  forthcoming  of  the  animal  at  the  time  and  place  of  sale, 
and  not  for  the  payment  of  such  judgment  as  might  be  re- 
covered in  the  attachment  proceeding.  On  account  of  this 
discrepancy  between  the  bond  taken,  and  the  one  required 
by  statute,  (Code,  §  3319,)  the  property  was  not  legally  re- 
plevied, and  its  re-delivery  to  the  defendant  was  irregular. 
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The  attachment  case  proceeded,  and  judgment  was  entered 
in  favor  of  the  plaintiffs  against  the  property  attached.  -Ft. 
yix.  issued  accordingly,  and  the  same  officer,  now  become 
sheriff,  advertised  the  property  for  sale,  but  the  property 
was  not  produced  by  the  defendant  or  by  his  surety  on  the 
forthcoming  bond,  and  consequently  was  not  sold.  The 
plaintiffs  in  attachment  subsequently  ruled  the  officer  for  the 
amount  of  their  judgment,  alleging  that  by  reason  of  his 
failure  to  take  the  bond  required  by  law,  on  re-delivering  the 
property  to  the  debtor  after  the  levy,  their  debt  was  wholly 
lost.  In  answer  to  the  rule,  the  officer  did  not  controvert 
his  liability  for  the  value  of  the  horse,  but  submitted  whether 
he  should  pay  the  money  to  the  plaintiffs  in  attachment,  or 
to  other  claimants  of  the  fund,  who  had  a  general  judgment 
against  the  same  debtor,  older  in  date  than  the  judgment 
rendered  in  the  attachment  cause.  This  general  judgment 
was  in  fact  older  than  the  other,  by  several  years,  having 
been  rendered  in  less  than  a  month  after  the  attachment  was 
levied,  and  after  the  deputy  sheriff  had  taken  the  forthcom- 
ing bond  and  parted  with  the  possession  of  the  horse.  The 
Jl./a,  founded  on  the  general  judgment  was  put  in  the  sheriff's 
hands,  on  the  day  the  horse  was  to  have  been  sold  according 
to  the  slieriff's  advertisement,  to  claim  the  proceeds  of  any 
sale  that  might  be  made,  or  any  other  money  of  the  debtor. 
On  the  hearing  of  the  rule,  the  contest  was  between  the 
plaintiffs  in  the  attachment  judgment,  and  the  plaintiffs  in 
the  general  judgment,  their  respective  y?.  fas,  being  before 
the  court.  On  substantially  the  foregoing  state  of  facts,  most 
of  them  appearing  from  the  officer's  answer  to  the  rule, 
which  was  not  traversed,  the  court  made  the  rule  absolute, 
for  the  value  of  the  home,  and  proceeded  to  distribute  the 
money,  first,  to  the  payment  of  costs  on  the  attachment 
judgment ;  secondly,  to  the  payment  of  the  attorney's  fee 
for  bringing  the  money  into  court ;  and,  thirdly,  as  to  the 
whole  balance,  to  the  payment,  pro  tantOj  of  the  general  judg- 
ment. The  question  is,  whether  this  was  a  legal  disposition 
of  the  money  produced  by  the  rule  absolute.    Manifestly  it 
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was  not.  The  rule  was  not  brought  to  claim  money  raised 
bv  the  attachment.  None  was  raised.  The  attachment  was 
wholly  unproductive,  and  it  was  rendered  so  by  the  miscon- 
duct of  the  deputy  sheriflf,  who  surrendered  the  property 
attached  without  taking  such  bond  and  security  as  the  law 
entitled  the  attaching  creditors  to  have. 

Had  the  proper  bond  and  security  been  taken,  their  debt 
would  have  been  safe.  What  that  bond  might  have  pro- 
duced from  the  principal  obligor,  would  have  been  subject 
to  be  appropriated,  when  brought  into  court,  to  older  judg- 
ments against  him ;  but  not  so  as. to  what  the  surety  might 
have  paid,  or  what  might  have  been  raised  out  of  his  prop- 
erty. The  surety's  money  would  have  gone  to  the  discharge 
of  hiB  own  liability  upon  the  bond,  and  not  to  the  satisfac- 
tion of  debts  of  his  principal  for  which  he  was  not  bound. 
See  3  Kelly ^  132.  Just  so  with  money  raised  out  of  the 
officer  by  this  rule.  Being  the  officer's  money,  it  goes  to 
the  discharge  of  his  official  liability.  That  liability  might 
have  been  enforced  by  action,  or  by  rule,  at  the  option  of 
the  plaintiffs.  Code,  §§  3948,  3949.  Here,  the  cause  of  rule 
or  action  was  in  favor  of  these  plaintiffs,  and  none  others. 
The  act  constituting  the  official  default,  took  place  before 
the  general  judgment  was  rendered.  Since  that  judgment 
was  rendered,  the  officer  has  had  in  his  hands  none  of  the 
debtor's  property  or  money.  He  has  failed  in  no  duty  to 
the  plaintiffs  in  that  judgment.  The  recovery  against  him 
by  rule  stands  just  as  would  stand  a  recovery  against  him 
by  action,  so  far  as  respects  the  application  of  the  money. 

If  it  should  appear  that  the  debt  and  costs  for  which  the 
officer  is  liable  is  less  than  the  amount  for  which  the  rule 
was  made  absolute,  that  is,  less  than  the  value  of  the  prop- 
erty attached,  let  the  rule  be  discharged  as  to  the  excess. 
But  the  officer's  liability  is  to  the  plaintiffs  in  attachment  only, 
and  let  them  have  the  fruits  of  their  rule. 

Counsel  for  plaintiffs  in  error  cited  Code,  §  3949 ;  Crock- 
er's Sheriffs,  790, 815 ;  50  Oa.,  335 ;  49  /ft.,  608 ;  Code,  §  3949; 
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56  Ga,,  383 ;  54  lb,,  569.     Per  contra,  Code,  §  3330 ;  13 
Ga,,  335. 
Judgment  reversed. 


William  O.  Fleming,  guardian,  plaintiff  in  error,  vs,  P.  L. 

Odum,  trustee,  defendant  in  error. 

A  levy  upon  personal  property  of  the  principal  defendant,  sufficient  to 
satisfy  the  execution,  and  such  property  deliy^red  up  to  the  assignee 
in  bankruptcy  of  such  principal  debtor,  by  the  sheriff,  will  discharge 
the  surety ;  the  assignee  in  bankruptcy  has  no  authority  to  take  prop* 

'  erty  seized  on  final  process  of  a  state  court;  it  is  the  same,  in  effect, 
as  if  the  sheriff  had  delivered  the  property  to  the  defendant  himself; 
and  hence  this  case  is  controlled  by  Lunuden  vs.  Leonard,  55  Oa.,  874. 

Principal  and  security.  Levy  and  sale.  Bankrupt.  Be- 
fore Judge  Wright.     Baker  Superior  Court.     May  Term, 

1877. 

Reported  in  the  opinion. 

W.  O.  Fleming  ;  D.  A.  Vason,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Jackson,  Judge. 

Fleming  held  an  execution  against  Mills,  principal,  and 
Odum  and  Hall,  securities.  It  was  levied  upon  certain  prop- 
erty of  Odum,  one  of  the  sureties,  and  claimed  by  another 
Odum  as  trustee,  etc.  Various  questions  were  made  in  re- 
gard to  the  bona  Jldes  of  the  trust  deed,  but  the  controlling 
question,  we  think,  is  whether  a  levy  upon  personal  property 
of  Mills,  the  principal  debtor,  w^  sufficiently  explained  as 
not  productive,  or  as  not  hurting  the  security ;  or,  rather, 
whether  the  fact  that  this  property  was  delivered,  (ifter  levy, 
by  the  sheriff  to  the  assignee  in  bankruptcy,  and  thus  lost 
to  the  Ji.  fa.y  or  judgment,  discharged  the  surety. 
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The  facts  were,  that  after  the  property — personal  prop^ 
erty — consisting  of  mnles,  cattle,  etc.,  etc.,  enough  to  satisfy 
the  execution — had  been  levied  upon  by  the  sheriff,  they 
were  turned  over  to  the  assignee  in  bankruptcy  of  the  prin- 
cipal defendant,  and  carried  off  by  him.  Does  this  discharge 
the  surety  ?  In  I/uinsden  V8.  Leonard^  55  Oa,^  374,  it  was 
ruled  that  the  giving  up  by  the  sheriff  to  the  defendant  of 
the  principal's  cotton,  discharged  the  surety  to  the  extent  of 
the  value  of  the  cotton.  In  the  case  at  bar,  the  personal 
property  was  in  the  hands  of  the  sheriff  on  final  process,  and 
the  assignee  in  bankruptcy  could  not  dispossess  him,  legally, 
of  it. 

In  respect  to  this  property  so  levied  on,  the  assignee  ^tood 
in  the  shoes  of  the  defendant,  and  the  sheriff  had  no  more 
right  to  deliver  up  the  property  to  the  assignee,  than  he 
would  have  had  to  deliver  it  to  the  defendant  himself ;  there- 
fore Lumaden  vs.  Leonard  controls  this  case.  Indeed,  this 
case  is  stronger  for  the  surety  than  that.  In  that  case  the 
defendant  still  had  the  property,  and  another  levy  might 
have  been  made,  and  the  only  hurt  the  surety  sustained 
was  the  danger  that  defendant,  his  principal,  might  have  nin 
it  off.  This  risk  was  increased,  because  the  creditor,  through 
the  sheriff,  had  in  hand  enough  to  pay  the  debt  from  the 
principal's  property,  and  let  it  go ;  but  in  this  case,'  much 
more  has  the  surety  been  hurt ;  for  the  property  has  gone 
to  another — the  assignee  has  it,  and  probably  has  disposed 
of  it  to  pay  other  debts — ^at  least,  it  has  not  been  heard  of 
since.  This  creditor  has  not  pursued  it,  either  against  the 
sheriff  or  the  assignee,  or  claimed  the  proceeds  in  the  bank- 
rupt court.  It  is  gone — a  dead  loss  to  this  judgment — and 
the  surety  is  hurt  to  the  extent  of  its  value,  and  that  is 
enough  to  pay  the  whole  judgment.  So  that  the  result  is 
that  the  surety's  property  is  levied  on  to  pay  a  judgment 
which  the  creditor  had  enough  of  the  principal's  property 
to  pay,  but,  by  his  fault  and  the  sheriff's — one  or  both — let 
it  unlawfully  get  away  from  under  the  levy.  We  think  it 
clear  that  the  surety  is  discharged. 
Jud^ent  affirmed. 
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The  N0BTHEA8TERN  Railroad  Company,  plaintiff  in  error,  vs. 
William  S.  Morris,  defendant  in  error. 

1.  The  second  section  of  the  act  of  25th  of  February,  1874,  repealing 
all  provisions  in  charters  to  railroad  companies  granting  st^te  aid, 
which  provides  that  should  any  of  said  companies  claim  that  they 
have  a  vested  right  to  such  aid,  and  apply  to  the  governor  for  the 
same,  any  citizen  of  the  state  may  interpose  by  bill  to  restrain  such 
companies,  and  the  question  as  to  whether  such  vested  right  exists 
shall  be  for  the  courts  to  determine,  is  unconstitutional,  in  this,  that 
it  is  in  violation  of  the  true  intent  and  spirit  of  the  fifth  and  thirty- 
first  paragraphs  of  the  first  article  of  the  constitution  of  1868. 

2.  The  said  section  is  also  unconstitutional  because  it  contains  matter 
different  from  what  is  expressed  in  the  title  of  the  act  of  which  it 
ODnstitutes  a  part. 

Constitutional  law.     Laws.      Bailroads.      Before  Judge 
Rice.     Hall  County.     At  Chambers,  June  22,  1877. 

Reported  in  the  decision. 

Cobb,  Erwin  &  Cobb  ;  B.  H.  Hill  ;  Hopkins  &  Glenn. 
for  plaintiff  in  error. 

R.  N.  Ely,  attorney  general ;  Barrow  Bros.  ;  C.  D.  Hill, 
for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  tiled  by  the  complainant  against  the  de- 
fendant, with  a  prayer  for  an  injunction  to  restrain  the  de- 
fendant from  applying  to  the  governor  of  this  state  for  an 
indorsement  of  its  bonds  to  the  extent  of  fifteen  thousand 
dollars  per  mile,  as  provided  by  the  seventh  section  of  the 
act  of  1870.  Upon  hearing  the  motion  for  the  injunction 
prayed  for,  the  chancellor  granted  it,  and  the  defendant  ex- 
cepted. 

By  the  constitution  of  1868,  the  general  assembly  is  pro- 
hibited from  granting,  or  loaning  the  credit  of  the  state  to 
aid  any  company,  without  a  provision  that  the  whole  prop- 
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erty  of  the  company  shall  be  bound  for  the  security  of  the 
state  prior  to  any  other  debt  or  lien,  except  to  laborers ;  nor 
to  any  company  in  which  there  is  not  already  an  equal 
amount  invested  by  private  persons. 

The  seventh  section  of  the  act  of  1870  provides  for  the 
indorsement  of  the  bonds  of  the  company  by  the  governor 
of  the  state  at  the  rate  of  fifteen  thousand  dollars  per  mile, 
whenever  said  company  shall  have  completed  and  fully 
equipped  twenty  continuous  miles  of  its  road.  The  ninth 
section  of  the  act  provides  "  that  before  such  indorsement 
shall  be  made,  the  governor  shall  be  satisfied  that  so  much 
of  the  road  as  the  said  indorsement  shall  be  applied  for  is  really 
finished  and  in  complete  running  order,  and  that  said  road 
is  free  from  all  mortgages  and  other  legal  incumbrances  that 
may  endanger  the  security  of  the  state,  and  upon  the  further 
condition  and  express  understanding  that  any  indorsement 
of  said  bonds  as  aforesaid,  when  made,  shall  not  only  subject 
all  property  of  any  kind  in  this  state,  which  may  be  pur- 
chased with  said  bonds,  to  the  obligations  of  the  first  mort- 
gage lien  until  all  the  principal  and  interest  due  on  said 
bonds,  so  indorsed,  shall  be  paid,  but  the  said  indorsement 
Bhall  be,  and  is  hereby,  understood  to  operate  as  a  prior  lien 
or  mortgage  on  all  the  property  of  the  company  to  be  en- 
forced as  hereinafter  provided  for."  There  is  no  provision  in 
the  act  of  1870  requiring  that  an  equal  amount  to  that  of 
the  indorsement  applied  for,  shall  have  been  already  invested 
by  private  persons.  The  tenth  section  of  the  act  provides 
for  the  enforcement  of  the  mortgage  lien  in  default  of  pay- 
ment of  said  bonds,  or  the  interest  due  thereon,  by  the  com- 
pany. 

On  the  25th  of  February,  1874,  the  general  assembly 
passed  an  act  repealing  all  provisions  contained  in  charters 
theretofore  granted  to  the  different  railroad  companies  in  this 
state  granting  state  aid,  no  matter  what  the  terms  of  the  same 
may  be,  or  by  which  in  any  manner  or  form  state  aid  is  au- 
thorized to  be  granted  to  said  companies ;  provided,  that 
any  company  to  which  said  state  aid  has  been  granted, 
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which,  prior  to  the  passage  of  this  act,  shall  have  acqnired 
a  vested  right  to  the  same,  shall  not  be  affected  by  this  act 
The  second  section  of  the  act  declares  that,  should  any  of 
said  companies  claim  that  they  have  a  vested  right  to  such 
aid  and  apply  for  the  same  to  the  governor,  any  citizen  of 
the  state  may  interpose  by  bill  to  restrain  the  company,  and 
the  question  of  whether  such  vested  right  exists,  shall  be  for 
the  conrts  to  determine.  On  the  3d  of  March,  1874,  the 
general  assembly  adopted  a  resolution  by  which  it  was  re- 
solved that  the  true  intent  and  meaning  of  the  above  recited 
act  (the  act  repealing  all  state  aid  to  railroads)  is,  that  the 
provisions  of  said  act  repealing  state  aid  shall  not  apply  to 
the  Northeastern  Eailroad. 

By  the  several  acts  of  1870,  granting  state  aid  to  rail- 
roads, and  especially  by  the  act  of  11th  of  December,  1871, 
the  duty  of  making  the  indorsement  of  the  state  on  the 
bonds  of  railroad  companies,  is  devolved  upon  the  gover- 
nor of  the  state,  in  the  manner,  and  under  the  reBtrictions, 
therein  prescribed. 

The  prayer  of  the  complainant's  bill  is,  that  the  defen- 
dant be  restrained  from  applying  to  the  governor  of  the 
state  for  the  indorsement  of  the  bonds  mentioned  in  hi» 
bill,  or  from  applying  to  the  governor  for  the  indorsement 
of  the  state  upon  any  of  the  bonds  of  the  defendant's  com- 
pany, by  virtue  of  any  right  arising  from  said  act  of  Octo- 
ber, 27th,  1870. 

1.  The  complainant's  bill  is  based  on  the  second  section  of 
the  act  of  25th  of  February,  1874.  Is  that  section  a  valid, 
constitutional  law  ?  Is  it  competent  for  the  general  assem- 
bly, under  the  constitution,  to  enact  a  law  authorizing  any 
court  in  the  state  to  restrain  any  person  from  applying  to 
either  department  of  the  government  for  a  right  to  which 
that  person  claims  to  be  entitled  i  The  iif tb  paragraph  of 
the  first  article  of  the  constitution  declares,  that  ^Hhe  right 
of  the  people  to  appeal  to  the  courts,  to  petition  govern- 
ment on  all  matters,  and  peaceably  to  assemble  for  the  con- 
sideration of  any  matter,  shall  never  be  impaired.'*    To 
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authorize  the  courts  to  restrain  a  person,  either  natural  or 
artificial,  from  petitioning,  or  applying  to  the  executive  de- 
partment of  the  state  government  for  a  right  to  which  such 
person  may  claim  to  be  entitled  at  the  hands  of  that  depart- 
ment, would  be  in  violation  of  the  true  intent  and  spirit  of 
that  clause  of  the  constitution  bfefore  cited.  The  executive 
and  judicial  departments  of  the  government  are  separate 
and  distinct.  Why  should  the  latter  restrain  any  person 
from  petitioning  or  applying  to  the  former  for  a  right 
which  it  is  authorized  to  grant  or  refuse  ?  The  exact  words 
of  the  constitution  are,  that  ^Hhe  legislative,  executive,  and 
judicial  departments  shall  be  distinct,  and  each  department 
shall  be  confided  to  a  separate  body  of  magistracy.  No 
person,  or  collection  of  persons,  being  of  one  department, 
shall  exercise  any  power  properly  attached  to  either  of 
the  others,  except  in  cases  herein  expressly  provided  for." 
The  second  section  of  the  act  of  1874  declares,  "  that  should 
any  of  said  companies  claim  that  they  have  a  vested  right 
to  such  aid,  and  apply  for  the  same  to  the  governor,  any  citizen 
of  the  state  may  interpose  by  bill  to  restrain  th6  company, 
and  the  question  of  whether  said  vested  right  exists,  shall 
l)e  for  the  courts  to  determine."  Restrain  the  company 
from  doing  what  ?  Bestrain  it  from  making  an  application 
to  the  governor  for  a  right  which  it  claims,  as  the  complain- 
ant's bill  seeks  to  do.  If  that  section  of  the  act  does  not 
mean  that,  it  means  that  the  company  shall  be  restrained 
from  deriving  any  benefit  from  such  application  to  the 
governor,  which,  practically,  amounts  to  the  same  thing ; 
and  the  result  would  be,  that  the  executive  department  of 
the  government  could  not  perform  its  appropriate  functions 
and  duties  devolved  upon  it  by  law,  without  the  consent 
and  approval  of  the  judicial  department  of  the  government. 
If  the  judicial  department  can  restrain  persons  from  ma- 
king application  to  the  executive  department  for  any  right 
which  it  is  competent  for  the  latter  to  grant  or  refuse,  or 
restrain  them  from  having  the  benefit  of  such  an  applica- 
tion when  made,  then  the  judicial  department  would,  prac- 
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tically,  control  the  action  of  the  executive  department,  so 
far  as  the  granting  or  refusing  of  any  rights  by  that  depart- 
ment, under  the  laws  of  the  state,  are  concerned.  If  per- 
sons cannot  apply  to  the  executive  department  for  their 
rights,  which  it  is  authorized  to  grant  or  refuse,  or,  having 
applied  for  them,  are  to  be  restrained  by  the  judicial  de- 
partment from  receiving  the  benefit  of  such  application, 
the  executive  department  would  not  be  much  troubled  with 
hearing  the  applications  of  persons^  for  the  simple  reason, 
that  they  could  not  get  to  that  department  to  be  heard,  or 
to  have  their  claims  considered,  if  they  did  apply. 

2.  But  the  second  section  of  that  act  has  another  constitu- 
tional infirmity,  which  is  fatal  to  it  as  a  valid  law.  The 
constitution  of  the  state  declares,  that  no  law  or  ordinance 
shall  pass  which  refers  to  more  than  one  subject  matter,  or 
contains  matter  different  from  what  is  expressed  in  the  title 
thereof.  The  title  of  the  act  of  1874  is,  "  An  act  to  repeal 
all  provisions  contained  in  the  charters  heretofore  granted 
to  different  railroad  companies  in  this  state,  granting  state 
aid  to  such  companies,  where  their  right  to  the  same  has  not 
vested."  There  is  nothing  in  the  title  of  the  act  which,  in 
any  manner,  relates  to  the  matter  contained  in  the  second 
section  of  the  act  hereinbefore  cited.  The  second  section  of 
the  act,  therefore,  contains  matter  different  from  what  is 
expressed  in  the  title  thereof. 

There  being  no  valid  law  to  authorize  the  complainant^s 
proceeding,  the  chancellor  erred  in  granting  the  injunction 
prayed  for. 

Let  the  judgment  of  the  court  below  be  reversed. 


Wilson  Sawteb,  trustee,  plaintiff  in  error,  vs,  A.  J.  Chenet, 

defendant  in  error. 

1.  As,  under  section  3622  of  the  Code,  a  trustee  has  a  right  to  appeal 
from  a  judgment  against  the  assets  of  the  trust  estate,  without  pay- 
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ing  costs  or  giving  bond  and  security,  it  is  error  to  dismiss  his  ap- 
peal in  such  a  case  because  the  appeal  was  entered  on  a  defective 
pauper  affidavit. 
2.  Where,  subsequent  to  the  argument  of  a  case,  it  is  discovered  that  a 
material  portion  of  the  record  is  wanting,  under  the  act  of  February 
26,  1877,  the  further  consideration  thereof  will  be  postponed  until  a 
duly  authenticated  copy  of  the  missing  part  is  filed  in  the  clerk's 
office  of  this  court. — [R.] 

Appeals.  Trusts.  Before  Judge  Hall.  Upson  Superior 
Court.    May  Term,  1877. 

After  the  argument  in  this  case  had  been  concluded,  it 
was  discovered  that  the  bill  of  exceptions  recited  that  the 
appeal  had  been  dismissed,  but  that  no  such  judgment  ap- 
peared in  the  transcript  of  the  record,  whereupon  the  court 
ordered  that  the  further  consideration  be  postponed  until  a 
certain  day  in  the  future,  and  that  a  copy  of  the  order  be 
transmitted  to  the  clerk  of  Upson  superior  court,  to  the  end 
that  if  there  be  such  a  judgment  of  record  in  that  court,  a 
duly  authenticated  copy  of  the  same  may  be  filed  in  the 
clerk's  office  of  this  court.  By  the  time  appointed,  the  record 
was  completed,  and  the  consideration  of  the  case  proceeded. 

For  the  remaining  facts,  see  the  decision. 

M.  n.  Sandwich  ;  J.  A.  Hunt,  for  plaintiff  in  error. 
J.  A.  CloiTEN,  for  defendant. 

Blbcklet,  Judge. 

A  trustee  was  sued,  as  such,  in  a  justice's  court.  Judg- 
ment went  against  him  for  over  fifty  dollars,  to  be  levied'of 
the  trust  estate.  He  entered  an  appeal  to  the  superior  court 
by  filing  a  pauper  affidavit,  and  without  paying  cost  or  giv- 
ing bond  and  security.  A  motion  was  made  in  the  superior 
court  to  dismiss  the  appeal,  because  in  the  affidavit  the  trus- 
tee had  sworn  to  his  own  poverty,  and  not  to  the  poverty  of 
the  trust  estate.  (30  Ga.,  964 ;  3  Kdly,  254^5.)  The  trus- 
tee proposed  to  amend  the  affidavit,  (19  <?a.,  33,)  and  the 
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court  heard  evidence  as  to  whether  the  affidavit  had  heen 
written  as  tlie  deponent  really  intended,  or  whether  his  in- 
tention was  to  depose  to  the  poverty  of  the  trust  estate,  and 
not  to  his  own  personal  poverty.  From  the  evidence,  the 
court  came  to  the  conclusion  that  there  was  no  mistake,  and 
thereupon  denied  the  application  to  amend,  and  dismissed 
the  appeal.     The  trustee  excepted. 

The  Code  (section  3622)  declares  that  "  Executors,  admin- 
istrators, and  other  trustees,  when  sued  as  such,  or  defend- 
ing solely  the  title  of  the  estate,  may  enter  an  appeal  with- 
out paying  costs  and  giving  bond  and  security,  as  hereinbe- 
fore required ;  but  if  a  judgment  should  be  obtained  against 
such  executor,  administrator,  or  other  trustee,  and  not  the 
assets  of  the  estate,  he  must  pay  costs  and  give  security,  as 
in  other  cases."  The  case  is  within  this  provision,  and 
hence  the  affidavit  was  unnecessary.  The  application  to 
amend  it  was  needless,  and  the  ruling  of  the  court  thereon 
immaterial.  As  the  judgment  in  the  justice's  court  was 
taken  against  the  trust  assets,  and  not  against  the  trustee, 
personally,  the  trustee  had  a  right  to  appeal  without  paying 
costs  and  giving  bond  and  security,  and  without  rendering 
any  reason,  by  affidavit  or  otherwise,  for  the  omission.  The 
case  in  30  Ga.,  964,  arose  before  tjie  adoption  of  the  Code, 
and  under  a  statute  which  did  not  include  other  trustees 
with  executors  and  administrators  in  dispensing  with  the 
ordinary  requisites  in  entering  appeals.  It  was  error  to  dis- 
miss the  appeal  in  the  present  case. 

Judgment  reversed. 


William  K.  Phillips,  Jr.,  plaintiff  in  error,  w.  Geoboe  W* 

Adair  et  al.j  defendants  in  error. 

[Blkoklst,  Judge,  harlng  been  of  coansel,  did  not  preside  in  tbis  ca»e.] 
1.  When  the  judge  of  the  superior  court,  by  agreement  of  parties,  tries 
a  case  on  the  law  and  facts  without  the  intervention  of  a  Jury,  the 
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same  consideration  will  be  given  to  his  judgment  on  the  facts  as  to  the 
verdict  of  a  jury  thereon. 

2.  When  the  facts  before  the  judge  so  acting  were,  that  a  purchaser 
for  value  held  his  deed  to  the  land  from  the  father  and  mother  of 
the  volunteer  children,  who  held  a  prior  deed  of  gift  from  the  father 
to  the  mother  for  life,  and  to  the  children  in  remainder,  and  that  this 
deed  to  the  purchaser  for  value  was  dated  the  21st  of  August,  1862, 
and  witnessed  by  the  attorneys  and  counselors,  who,  on  the  15th  of 
August,  1862,  presented  a  petition  on  behalf  of  the  father  and  mother 
to  the  judge  of  the  superior  court  at  chambers,  in  which  the  prior 
volunteer  deed  was  set  out  in  its  terms  and  conditions,  and  obtained 
from  said  judge  an  order  to  sell  the  land,  and  when  the  prior  volun- 
teer deed  was  duly  recorded : 

HM,  that  this  court  will  not  disturb  the  finding  and  judgment  of  the 
judge  so  acting  as  judge  and  jury,  to  the  effect  that  the  purchaser 
for  value,  under  the  foregoing  facts  had,  or  could  have  had,  knowledge 
of  the  prior  voluntary  conveyance,  so  that  his  conscience  was  affected 
thereby,  and  which,  if  not  proof  positive  of  actual  notice,  was  equiv- 
alent thereto;  and  that,  therefore,  those  claiming  title  under  the  vol- 
unteer children  had  a  better  title  than  the  purchaser  for  value,  under 
such  circumstances,  from  the  father  and  mother. 

Vendor  and  purchaser.  Practice  in  the  Superior  Court. 
Deeds.  Notice.  Title.  Before  Judge  Hillyeb.  Fulton 
Superior  Court.    April  Term,  1877. 

Keported  in  the  opinion. 

P.  L.  Mynatt,  for  plaintiff  in  error. 

E.  P.  Howell  ;  E.  N.  Broyles,  for  defendants. 

Jackson,  Judge. 

There  were  several  claim  cases  tried  together  by  Judge 
Hillyer  as  judge  of  law  and  facts  without  a  jury.  The  claim- 
ants held  title  from  the  children  of  Solomon  Nettles,  under 
a  deed  of  gift  from  Solomon  to  his  wife,  Mary,  for  life,  re- 
mainder to  the  children.  The  plaintiff  in  fi,  fa,  sought  to 
condemn  t^e  land  as  the  property  of  Sasseen,  under  a  deed 
from  Solomon  and  Mary  Nettles  to  him,  the  consideration 
being  $2,800.00 
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The  voluntary  deed  was  duly  recorded  within  a  few  da^'s 
after  its  execution.  The  deed  to  Sasseen  from  Solomon  and 
Mary  Nettles  was  made  some  years  afterwards,  and  dated 
the  2l6t  of  August,  1862.  A  few  days  before,  to-wit,  on 
the  15th  of  August,  Messrs.  Ezzard  and  Collier  obtained 
leave,  on  the  application  of  Solomon  and  Mary,  to  sell  the 
land,  from  Judge  Bull,  at  chambers,  to  which  proceeding  the 
children  were  not  parties ;  and  the  same  gentlemen,  Messrs. 
Collier  and  Ezzard,  were  witnesses  to  the  deed  from  Solo- 
mon and  Mary  Nettles  to  Sasseen.  The  petition  for  leave 
to  sell  set  out  the  character  and  limitations  of  the  deed  of 
gift. 

The  claimants  held  under  the  children  after  the  death 
of  the  mother.  The  plaintiff  in  Ji.  fa,  had  the  land  levied 
upon  as  the  property  of  Sasseen,  and  stood  on  Sasseen's 
title.  Judge  Hillyer  held  that  the  claimants  liad  the  bet- 
ter title,  and  the  plaintiff  in  Ji.  fa.  excepted.  The  ques- 
tion turns  on  whether  Sasseen  had  notice  or  not  of  the  vol- 
untary conveyance  by  Nettles  to  his  wife  for  life,  and  chil- 
dren in  remainder — ^for  there  is  no  pretence  of  fraud  in  the 
gift  when  made. 

1,  2.  The  Code,  section  2632,  <|eclare8  that  a  voluntary 
conveyance  shall  be  void  as  against  a  subsequent  bona  juU 
purchaser,  for  value,  without  actual  notice.  Did  Sasseen 
have  actual  notice,  or  its  equivalent  ?  The  judge  found, 
from  the  facts,  that  he  had.  We  cannot  say  that  he  found 
wrong.  Ilis  finding  on  the  facts  is  entitled  to  the  same 
respect  as  that  of  a  jury,  and  the  facts  here  would  authorize 
the  jury  to  find  the  equivalent  of  actual  notice,  if  not  actual 
notice  itself.  The  facts  that  Sasseen  took  the  deed  from 
Solomon  and  Mary  Nettles,  that,  a  few  days  before,  an  order 
to  sell,  in  which  proceeding  the  deed  to  the  children  in 
remainder  was  fully  set  out,  was  had,  that  this  proceeding 
was  conducted  by  Messrs.  Ezzard  and  Collier,  as  attorneys 
and  counsel,  that  Messrs.  Ezzard  and  Collier  witnessed  the 
deed  from  Solomon  and  Mary  to  Sasseen  but  a  few  days 
thereafter,  are  enough  to  bring  any  reasoning  mind  to  oon- 
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elude  tliat  Sasseen  had  full  knowledge  of  the  voluntary 
deed,  that  the  proceeding  was  instituted  on  purpose  to  sell 
to  him,  and  that  he,  in  all  probability,  instituted  the  whole 
bueiness,  and  had  actual  notice  of  the  deed. 

However  that  may  be,  certainly  these  facts  authorize  the 
clear  and  satisfactory  conclusion  that  he  had  knowledge  of 
this  prior  deed  and  all  about  it,  or  would  have  had  it  if  he 
had  not  failed  to  ask  Solomon  or  Mary  Nettles,  or  Ezzard  or 
Collier,  about  it,  and  thus  wilfully  failed  to  enlighten  him- 
self, when  light  was  all  around  him  ;  and  thus  his  conscience 
is  affected  by  this  knowledge  or  wilful  failure  to  inquire. 

The  principle  settled  in  14  Ga.^  158,  it  seems  to  us,  covers 
the  law  as  applied  to  these  facts.  If  the  judge  had  been 
trying  the  case  before  a  jury,  and  had  put  the  law  of  actual 
notice  or  its  equivalent — the  knowledge  of  such  facts  as 
would  put  a  reasonable  man  upon  inquiry  and  charge  his 
conscience  to  inquire — before  the  jury,  and  they  had  found 
the  issue  against  Sasseen,  we  think  that  the  evidence  here 
would  have  authorized  the  finding.  So,  when  the  parties 
make  him  a  jury,  and  he  finds  the  facts  sufficient  to  charge 
Sasseen  with  a  conscientious  duty  to  inquire  about  the, pur- 
chase he  was  making,  we  will  apply  the  same  rule  to  him, 
and  hold  that  he  was  authorized  to  find,  if  not  actual  notice 
of  the  deed,  such  knowledge  about  it  as  was  tantamount  to 
actual  notice — as  made  it  a  conscientious  duty  on  his  part 
to  inquire  further.  Four  people  were  present  when  the 
deed  was  made  who  could  tell  him  all  about  the  prior  deed : 
two,  the  makers  of  the  deed  to  him ;  the  other  two,  the  wit- 
nesses, and  these  witnesses  lawyers,  who  knew  all  about  such 
business,  who  probably  drew  the  deed  from  them  to  him, 
and  of  whom  it  was  so  natural  that  be  should  inquire.  The 
fact  must  have  been  that  he  did  inquire,  that  they  did  tell 
him  about  it,  and  that  he  thought  he  was  getting  a  good 
title  by  virtue  of  the  proceedings  before  Judge  Bull  against 
the  children,  and  was  making  a  good  bargain,  like  the  pur- 
chaser in  Jordan  et  al.,  vs.  Pollock,  14  Oa.,  145-158,  be- 
fore cited. 
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Under  this  view  of  the  law  of  this  ease  and  faets,  as 
found  and  authorized  to  be  found  by  the  judge  who  tried  it 
on  law  and  facts,  the  entire,  case  is  disposed  of,  and  it  be- 
comes unnecessary  to  consider  the  other  questions  made  in  the 
record.  We  therefore  affirm  the  judgment  in  all  the  cases. 
It  is  scarcely  necessary  to  add  tliat  the  proceedings  before 
Judge  Bull,  at  chambers,  we  think,  were  proper  to  be  con- 
sidered as  evidence  in  the  cases. 

Judgment  affirmed. 


John  H.  MrroHELL  et  al.,  plaintiffs  in  error,  vs,  Joseph  E. 

Bkown  et  aL,  defendants  in  error. 

In  response  to  a  mandamus  to  the  clerk  of  the  superior  court,  requiring 
him  to  show  cause  why  he  had  not  sent  up  the  record  in  this  case  as 
directed  by  the  judge  of  the  superior  court,  he  set  up  the  following 
facts:  On  September  2,  1876,  the  bill  of  exceptions  was  signed  by 
the  judge;  it  was  filed  on  the  4th;  counsel  for  plaintiffs  in  error  had 
a  portion  of  the  record  in  their  possession,  which  he  (the  clerk)  was 
unable  to  obtain  until  December  15;  the  transcript  of  the  record  was 
then  completed  by  his  deputy,  and  certified  on  the  22d  of  the  same 
month;  on  account  of  his  (the  clerk*s)  sickness,  the  record  and  bill 
of  exceptions  were  not  forwarded  to  the  clerk  of  the  supreme  court 
until  December  30,  four  days  after  the  return  day  to  the  January 
term,  1877.  The  case  was  accordingly  entered  on  the  docket  of  the 
present  term.  When  the  case  was  called,  a  motion  to  dismiss  the 
writ  of  error  was  submitted,  because  the  papers  had  not  been  for- 
warded to  this  court  either  within  the  time,  or  in  the  manner,  pre- 
scribed by  law : 

Held,  that  no  such  providential  cause  for  delay,  as  is  contemplated  by 
the  constitution,  having  been  shown,  nor  any  diligence  on  the  part 
of  plaintiffs  in  error,  the  writ  of  error  is  dismissed.  The  case  is  not 
covered  by  the  act  of  1870. 

Practice  in  the  Supreme  Court.    August  Term,  1877. 
Eeported  in  the  decision. 
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R  Toombs  ;  E.  F.  Hook  ;  Boynton  &  Dismuke  ;  E.  W. 
Beck,  for  plaintiffs  in  error. 

A.  W.  Hammond  &  Son  ;  J.  L.  Brown  ;  B.  H.  Hill  &  Son, 
for  defendants. 

Warner,  Chief  Justice. 

When  this  case  was  called  on  the  docket,  the  defendants' 
counsel  made  a  motion  to  dismiss  it  on  the  ground  that  it 
had  not  been  sent  up  to  this  court  in  the  manner  and  within 
the  time  prescribed  by  law.  The  bill  of  exceptions  was 
signed  by  the  presiding  judge  on  the  2d  of  September,  1876, 
by  which  the  clerk  of  the  superior  court  was  directed  to 
make  out  a  complete  record  of  the  case  and  transmit  the 
same  to  the  January  term,  1877,  of  the  supreme  court,  which, 
by  law,  was  to  be  held  on  the  third  Monday  of  that  month, 
which  was  the  fifteenth  day  thereof.  The  bill  of  exceptions 
was  filed  in  the  clerk's  office  on  the  4th  of  September,  1876, 
but  the  clerk  failed  to  transmit  the  record  to  this  court  until 
the  30th  of  December,  1876,  four  days  after  the  expiration 
of  the  return  day  for  the  January  term  of  this  court,  and 
the  clerk  of  this  court,  therefore,  entered  the  case  on  the 
docket  for  the  present  Augiist  term. 

In  answer  to  a  rule  of  this  court  at  the  present  term,  re- 
quiring the  clerk  of  the  superior  court  to  show  cause  why  he 
had  not  sent  up  the  record  of  the  case  to  this  court,  as  directed 
by  the  order  of  the  judge  of  the  superior  court,  he  answered, 
under  oath,  that  when  he  went  to  make  out  the  record,  he 
found  that  the  answers  of  the  defendants  wei-e  missing, 
which  were  afterwards  found  in  the  possession  of  one  of  the 
counsel  for  the  plaintiffs  in  error,  of  which  he  did  not  obtain 
possession  until  the  fifteenth  day  of  December ;  that  then 
the  transcript  of  the  record  was  made  out  by  his  deputy 
clerk,  and  was  certified  by  him  on  the  22d  of  December, 
and  would  have  been  transmitted  to  this  court  before  the  re- 
turn day  thereof,  but  respondent  was  sick  and  unable  to  at- 
tend to  business. 
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The  constitution  declares  that  "in  case  the  plaintiff  in 
error  shall  not  be  prepared  at  the  first  term  of  the  court  to 
prosecute  the  case,  unless  prevented  by  providential  cause, 
it  shall  be  stricken  from  the  docket  and  the  judgment  of  the 
court  below  shall  stand  affirmed."  It  is  insisted  for  the  plain- 
tiffs in  error  that,  in  view  of  the  facts  of  this  case,  as  hereinbe- 
fore recited,  the  sickness  of  the  clerk  in  December  until 
return  day  of  the  court  on  the  26th  of  that  month,  was  such 
providential  cause  as  would  excuse  the  plaintiffs  in  error 
from  not  being  prepared  to  prosecute  their  case  at  the  first 
term  of  the  court  as  contemplated  by  the  constitution.  By 
the  provisions  of  the  Code,  the  plaintiff  in  error  is  required 
to  tender  his  bill  of  exceptions  to  the  presiding  judge  within 
thirty  days  from  the  adjournment  of  the  court,  and  within 
ten  days  after  the  bill  of  exceptions  is  signed  and  certified 
by  the  judge,  the  opposite  party,  or  h}s  attorney,  is  to  be 
served  with  a  copy  thereof.  Within  fifteen  days  from  the 
date  of  the  certificate  of  the  judge,  the  bill  of  exceptions 
must  be  filed  in  the  ofiice  of  the  clerk  of  the  court  where 
the  case  was  tried,  and  in  ten  days  from  the  date  of  such 
filing,  it  shall  be  tlie  duty  of  the  clerk  to  make  out  a  copy 
of  such  bill,  together  with  a  complete  transcript  of  the  record 
in  such  cause.  Such  transcript,  together  with  the  original 
bill  of  exceptions,  the  clerk  shall  transmit,  together  with  a 
certificate  that  the  same  is  the  true  original  bill  of  excep- 
tions, and  a  true  and  complete  transcript  of  the  record  in 
such  case,  to  the  next  term  of  the  supreme  court  as  required 
by  the  judge's  certificate,  directing  the  same  to  the  clerk  of  the 
said  court.  Code,  sections  4252, 4259, 4262.  The^e  sections 
of  the  Code,  it  will  be  perceived,  require  diligence  on  the 
part  of  plaintiffs  in  error,  and  to  afford  them  the  necessary 
assistance  to  enable  them  to  be  prepared  to  prosecute  their 
cases  at  the  first  term  of  the  court,  as  contemplated  by  the 
constitution,  the  4264th  section  of  the  Code  provides  them 
with  a  remedy  by  irumdamus,  on  application  to  the  supreme 
court,  or  to  the  judge  of  the  superior  court,  to  compel  any 
clerk  or  sheriff,  or  other  officer,  to  perform  their  respective 
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duties,  and  the  party  will  lose  no  right  by  the  failure  of 
the  oflScers  to  discharge  their  duties,  provided  he  has  not 
been  gnilty  of  any  fault  himself,  and  has  exercised  ordinary 
diligence  to  secure  their  discharge  of  duty. 

The  act  of  1870  does  not  alter  the  law  as  to  the  time 
within  which  the  clerk  is  to  make  out,  certify  and  transmit 
the  record  to  the  supreme  court,  as  provided  by  section 
4262.  That  act  was  intended  to  expedite  the  hearing  of 
cases  in  the  supreme  court,  at  the  first  term.  That  act  was 
intended  to  provide  for  this  state  of  things :  that  when  the 
clerk  had  failed  to  certify  and  send  up  the  record  in  ten 
days,  to  the  court  to  which  it  was  made  returnable  by  law,  and 
the  plaintiff  in  error  had  to  resort  to  his  remedy  by  mandor 
mtis,  to  compel  him  to  perform  his  duty,  or  in  case  the  clerk 
should  voluntarily  perform  his  duty  without  the  order  of 
the  court  compelling  him  to  do  so,  and  send  up  the  record 
in  time  to  reach  the  clerk  of  the  supreme  court  twenty 
days  before  the  first  day  of  the  term  to  which,  by  law,  the 
case  was  returnable,  it  should  not  be  dismissed,  although  it 
was  not  certified  and  sent  up  in  ten  days,  as  required  by 
the  4262d  section  of  the  Code.  If  the  case  does  not  arrive 
at  the  supreme  court  twenty  days  before  the  first  day  of 
the  term  to  which,  by  law,  it  is  made  returnable,  it  cannot 
be  heard  at  that  term,  unless  the  court  shall  be  satisfied  it 
was  transmitted  in  time  to  have  reached  the  clerk  of  the 
supreme  court  twenty  days  before  the  court,  or  if  not 
transmitted  in  time,  it  was  by  reason  of  the  act  of  the  de- 
fendant in  error  to  produce  delay,  or  tending  to  produce 
delay.  Code,  §§4272,  4273.  In  the  case  now  before  us, 
the  plaintiffs  in  error  and  the  clerk  of  the  court  were 
both  at  fault,  according  to  the  clerk's  answer  to  the  rule 
against  him.  The  plaintiffs'  counsel  had  a  part  of  the 
record  until  the  15th  of  December.  The  clerk  then,  ac- 
cording to  his  own  showing,  had  from  the  15th  of  De- 
cember to  the  26th  of  that  month,  to  make  out  and  trans- 
mit to  the  supreme  court  a  transcript  of  the  record,  either 
by  himself  or  his  deputy  clerk,  whose  powers  and  duties 
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were  the  same  as  his  own,  so  far  as  making  out  and  trans- 
mitting the  record  to  the  supreme  court  was  concerned, 
and  there  is  no  pretence  tliat  his  deputy  was  sick.  See 
Code,  §266.  The  bill  of  exceptions  was  filed  in  the  clerk's 
office  on  the  4th  of  September,  1876,  and  by  the  fault  of 
the  plaintiflFs  in  error,  or  of  the  clerk,  or  of  both  of  them, 
the  record  was  not  made  out  and  transmitted  to  this  court 
by  the  clerk,  or  his  deputy,  until  the  30th  of  December 
thereafter.  There  is  no  pretence  of  the  existence  of  any 
providential  cause  which  could  have  prevented  the  exercise 
of  ordinary  diligence,  eitlier  on  the  part  of  the  plaintiffs  in 
error,  or  the  clerk,  in  procuring  the  transmission  of  the 
record,  from  tlie  4th  of  September  up  to  the  time  of  the 
alleged  sickness  of  the  clerk  in  December.  The  true  cause 
of  the  delay  occurred  long  before  Providence  had  anything 
to  do  with  it.  To  hold  that  the  alleged  sickness  of  the 
clerk,  under  the  facts  and  circumstances  of  this  case,  was 
such  providential  cause  as  prevented  the  plaintiffs  in  error 
from  being  prepared  to  prosecute  their  case  at  the  first  term 
of  the  court,  as  contemplated  by  the  constitution  and  stat- 
utes of  the  state,  would  be,  in  our  judgment,  to  establish 
a  dangerous  and  mischievous  precedent,  which  we  are  un- 
willing to  do.  We  will  not  say,  that  if  a  clerk,  who  had 
no  deputy,  should  be  taken  sick  during  the  ten  days  within 
which  he  is  required  to  make  out  the  transcript  of  the 
record,  and  on  that  account  be  unable  to  do  the  work  within 
that  time,  or  within  a  reasonable  time  thereafter,  that  it 
would  not  be  such  providential  cause  as  is  contemplated  by 
the  constitution,  but  "  sufficient  unto  the  day  is  the  evil 
thereof." 

Let  the  writ  of  error  be  dismissed. 


Cordelia  Turk  et  af.j  plaintiffs  in  error,  V8.  Eoland  T. 
Eoss,  executor,  et  al,,  defendants  in  error. 

Creditors  who  have  obtained  judgments  against  the  executor,  have  no 
right  to  enjoin  other  aUeged  creditors  from  obtaining  judgment  also. 
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The  relative  dignity  of  debts  is  not  changed  by  judgment  rendered 
against  the  executor.  Whatever  precedence  one  creditor  may  have 
over  another,  may  lie  asserted  as  well  after  judgment  as  before. 

Injunction.  Judgments.  Administrators  and  executors. 
Debtor  and  creditor.  Before  Judge  Bartlett.  Jones 
Superior  Court.     April  Term,  1 877. 

Ross,  as  executor  of  James  M.  Gray,  deceased,  and  others, 
filed  their  bill  against  Cordelia  Turk,  Virginia  Pitts,  and 
Ellen  Singleton,  as  executrix  of  Leroy  Singleton,  deceased, 
making,  in  brief,  the  following  allegations : 

They  are  creditors  of  Leroy  Singleton,  deceased,  and 
have  recovered  judgments  against  his  executrix  since  his 
death.  Defendants,  Cordelia  Turk  and  Virginia  Pitts,  claim 
also  to  be  creditors  of  said  testator,  and  that  the  indebted- 
ness to  them  is  a  trust  debt.  This  claim  is  barred  by  the 
statute  of  limitations.  It  is  founded  on  Confederate  money, 
and,  if  allowed  at  all,  should  be  scaled.  Ellen  Singleton, 
as  executrix,  fails  to  plead  to  a  suit  said  defendants  have 
instituted  against  her,  because  she  is  their  mother,  and  is 
fraudulently  combining  to  allow  then!  to  obtain  a  judgment 
against  her  for  a  trust  debt,  which  will  thus  be  entitled  to 
priority.  Prays  that  such  action  be  enjoined,  and  that  trial 
be  had  on  this  bill. 

An  amendment  was  subsequently  filed,  alleging  the  in- 
solvency of  the  executrix  and  of  the  estate  which  she  rep- 
resented. Answers  were  also  filed,  immaterial  in  the  light 
of  the  decision.  The  chancellor  granted  the  injunction  as 
prayed  for,  and  defendants  excepted. 

WnuLiAM  McKiKLET,  for  plaintiffs  in  error. 

Blount,  Sdcmons  &  H^bdeman  ;  C.  L.  Babtlett,  for  de- 
fendants. 

Bleokley,  Judge. 
The  priority  of  debts  is  established  by  Code,  §2533.    This 
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IB  not  to  be  altered  by  subsequent  judgments.  45  <?a.,  305. 
Creditors  can  contest  priority  after  judgment  as  well  as 
before.  This  being  so,  there  is  no  reason  for  enjoining 
suits  against  the  executor. 

Cited  by  plaintiffs  in  error :  1  Chit.  PI.  1 ;  Code,  p451 ; 
55  6a.,  36;  Colesh/  vs.  Bart,  59  Ga. ;  8  /J.,  236;  10  Ih., 
266;  25  /J.,  152;  Code,  §2542;  41  G^a.,307;  Ifaydenvs. 
Johnson,  59  7J.;  Acts  of  1869,  p.  134;  45  G^a.,  478;  57 
Ih.,  459;  Code,  §§2922,  2926;  46  Ga.,  361;  48  lb.,  150, 
471 ;  57  Ih.,  227 ;  41  Ih.,  579 ;  Brandon  vs.  Low,  59  Ih. ; 
Johnson  vs.  McCullough,  II.  \  Code,  §§1947,  3596,3317, 
3594,  3210,  3081,  3095,  3096,  4178;  22  Ga.,  123;  3  Cent 
Law  J.,  785 ;  High  on  Inj.,  §§44,  45 ;  2  Story's  Eq.,  §875. 

Cited  by  defendants :  Code,  §3451 ;  55  Ga.,  36 ;  Code, 
§§3144,  2918,  2607;  Adams'  Eq.,  258,  and  note;  Story's 
Eq.  PI.,  §99. 

Judgment  reversed. 


Mart  E.  King,  plaintiff  in  error,  vs.  James  A.  Thomfsox, 

defendant  in  error. 

1.  After  a  Jury  has  been  charged,  and  has  been  in  the  jury  room  all 
night  considering  the  case,  a  witness  cannot  be  recalled  to  testify 
again,  or  to  state  or  explain  the  testimony  already  given,  without  the 
consent  of  all  parties. 

8.  If  recalled  for  any  purpose,  the  party  against  whom  the  witness  was 
called  should  be  allowed  the  right  of  cross-examination. 

8.  A  director  and  stockholder  in  a  bank  is  not  competent  to  act  as  a 
judicial  officer  in  the  proceedings  necessary  to  obtain  an  attachment 
in  a  case  in  which  the  bank  is  interested. 

4  Whether  or  not  a  married  woman  who  signs  a  note  with  her  hi»> 
band,  is  responsible  out  of  her  separate  estate  therefor,  turns  upon  the 
question  whether  she  signed  to  raise  money  on  her  own  account,  or 
as  surety,  or  to  assume  a  debt  of  her  husband.  If  the  note  was  given 
in  regard  to  her  own  business  conducted  by  her  husband  for  her,  she 
is  bound;  if  as  surety  for  him  in  his  business,  or  to  pay  his  debts, 
her  separate  estate  is  not  bound. 
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5l  a  declaration  in  attachment  will  be  constraed  in  connection  with 
the  attachment  papers  when  it  refers  distinctly  to  those  papers,  and 
such  declaration  will  be  held  sufficient  if  the  debt  be  distinctly  de- 
clared upon,  and  the  attachment  papers  be  described  as  pending  in 
the  court  and  returnable  to  a  certain  term  thereof,  though  no  special 
prayer  for  judgment  be  in  the  declaration. 

Practice  in  the  Superior  Court.  Corporations.  Stock- 
holders. Husband  and  wife.  Attachments.  Before  Judge 
HABEtis.     Pulaski  Superior  Court.    May  Term,  1877. 

Thompson  sued  out  an  attachment  against  Mary  E.  King 
and  Clifford  A.  King.  He  also  filed  a  declaration.  This, 
after  stating  the  debt,  alleged  the  suing  out,  pendency,  and 
return  of  an  attachment  for  the  same  cause  of  action,  and 
closed  without  any  prayer. 

Defendant,  Mary  £.  King,  pleaded  as  follows : 

Ist.  The  pendency  of  a  former  attachment  for  the  same 
cause. 

2d.  That  the  note,  on  which  the  action  was  founded,  was 
not  the  property  of  Thompson,  but  of  the  Hawkinsville 
Bank  and  Trust  Company ;  that  Thompson  was  a  director 
in  that  bank,  and  had  notice  of  all  the  facts  pleaded. 

3d.  That  the  county  judge  who  attested  the  afBdavit,  re- 
ceived the  bond,  and  issued  the  attachment,  was,  at  the  time, 
a  director  and  stockholder  in  said  bank. 

4th.  That  the  note  was  signed  by  Mrs.  King,  not  for  her 
own  debt,  but  as  an  assumption  of  the  debt  of  her  husband. 

The  evidence  was,  in  brief,  as  follows : 

The  note,  for  $1,557.95,  signed  by  defendants,  and  in> 
dorsed  by  Lamar  &  King,  (of  which  firm  C.  A.  King  was  a 
member,)  was  discounted  by  that  firm  at  the  bank,  the  money 
passed  to  their  credit  and  drawn  by  them.  After  it  became 
due,  it  was  transferred  to  plaintiff,  who  was  a  director.  He 
had  another  claim  against  Mrs.  King,  which  he  considered 
secure ;  he  agreed  to  take  the  note  and  pro-rate  with  the 
bank  the  collection  made ;  up  to  the  present  time,  the  bank 
has  received  nothing.  This  transfer  occurred  before  the 
eonunencement  of  this  suit.    A  former  atta9hment  had  been 
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sued  out,  but  dismissed.  The  county  judge,  before  whom 
the  proceedings  were  begun,  was  a  director  and  stockliolder 
in  the  bank.     M.  E.  King  is  the  wife  of  C.  A.  King. 

The  jury  found  for  the  plaintiff.  Mrs.  King  moved  for 
a  new  trial,  on  the  following,  among  other  grounds : 

1st.  Because  the  verdict  is  contrary  to  law,  evidence,  and 
the  weight  of  the  evidence. 

2d.  Because  the  court  overruled  a  demurrer  of  defendant 
to  the  declaration,  on  the  ground  that  it  contained  no  prayer. 

3d.  Because  the  verdict  is  contrary  to  the  charge  of  the 
court,  that  if  the  note  was  signed  by  Mrs.  King,  for  the  pur- 
pose of  having  the  same  discounted  for  the  benefit  of  her 
husband  or  his  firm,  her  estate  would  not  be  liable  thereon. 

4th.  Because,  after  the  jury  had  been  considering  the  case 
all  night,  the  judge  allowed  a  witness,  about  whose  testi- 
mony they  differed,  to  answer  certain  questions  put  to  hiin 
by  the  foreman,  but  refused  to  allow  a  cross-examination,  or 
admit  rebutting  evidence. 

The  motion  was  overruled,  and  defendant  excepted. 

Lanieb  &  Anderson,  Hill  &  Harris  ;  L.  C.  Kyan,  for 
plaintiff  in  error. 

OcKiNGTON  &  KiBBEE,  for  defendant. 

Jackson,  Judge. 

After  the  jury  had  been  charged  with  this  case,  and  had 
been  out  all  night,  the  court  recalled  them  and  asked  them 
about  what  they  differed ;  and  being  anawered,  about  a 
question  of  fact  in  respect  to  the  testimony  of  a  witness, 
court  had  that  witness  recalled,  and  permitted  the  jury  to 
ask  him  "  whether  the  Hawkinsville  Bank  A  Trust  Com- 
pany had  any  interest  in  the  note  sued  on  ? "  To  which  the 
witness  replied,  '^  that  it  had  not  a  particle."  The  foreman 
then  asked,  "  had  the  bank  any  interest  at  the  time  of  suing 
out  this  attachment  ? "  To  which  the  witness  replied,  ^^  that 
it  had  none  whatever."     This  was  all  done  over  defendant's 
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objection.  Defendant,  now  plaintiff  in  error,  then  proposed 
to  cross-examine  the  witness,  which  was  refused ;  and  then 
to  introduce  other  evidence  on  the  point  of  interest  in  the 
bank,  which  was  also  refused.  • 

This  course  pursued  by  the  presiding  judge,  is  assigned 
for  error. 

1.  We  think  that  the  court  erred.  It  would  be  a  most 
dangerous  practice,  after  argument  had  closed,  and  the 
charge  on  the  law  of  the  case,  as  applicable  to  the  facts 
proven,  had  been  given,  to  permit  a  witness  to  add  to,  or 
vary,  or  explain,  or  repeat,  his  testimony. 

In  this  case,  the  court  certifies  that  it  only  intended  to 
elicit  from  the  witness  what  he  had  testified  before ;  but 
certainly,  the  questions  propounded  by  the  jury  were  not 
confined  to  that.  If  they  had  been,  it  would  have  been 
error,  in  our  judgment ;  but  the  questions  here  asked  were 
as  to  a  fact,  without  regard  at  all  to  what  the  witness  had 
before  sworn,  and  the  answers  were  substantive  and  distinct 
facts,  without  respect  to  the  prior  testimony  of  the  witness, 
which  was  clear  and  manifest  error. 

2.  After  this  had  been  allowed,  the  defendant  below  was 
not  permitted  to  cross-examine  at  all,  which  was  a  still 
greater  error  and  injustice  to  her,  as  we  think. 

But  the  error  was  in  recalling  the  witness  at  all,  after 
the  jury  had  gone  out  with  the  case.  We  know  of  no 
practice  or  authority  in  our  courts  for  it,  and  we  are  unwil- 
ling to  open  the  door  to  such  perjury  as  might  result  from 
it  Before  the  jury  are  charged  with  the  case,  and  retire 
to  consider  it,  the  witness  may  be  re-called,  as  in  19  Ga.^ 
220,  but  afterwards  he  ought  not,  after  he  has  got  a  clue  to 
what  is  needed,  be  allowed  to  amend  what  he  has  sworn. 
Of  course,  this  is  meant  as  no  insinuation  or  intimation 
as  to  the  witness  in  this  case,  but  is  mere  argument  of  what 
might  result  from  the  practice. 

As  to  right  of  cross-examination,  see  Code,  §3864. 

It  should  have  been  allowed.  It  was  the  legal  right  of 
the  defendant,  as  this  witness  was  called  against  her^  in  the 
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language  of  section  3864  of  the  Code,  thoroughly  to  sift 
him  as  to  what  he  had  sworn. 

3.  But  did  this  hurt  the  defendant  ?  We  think  it  did. 
If  the  bank  was  interested,  the  bank  director,  also  a  stock- 
holder, and  interested  deeply  in  the  bank,  was  not  competent 
to  sit  on  the  proceedings  to  take  out  the  attachment  The 
solvency  of  the  securities  and  the  sufficiency  of  the  bond 
had  to  be  passed  upon  by  him,  and  yet  he  was  judge  of  the 
county  court,  and  acted  in  issuing  the  attachment  in  a  ease 
in  which  he  was  interested,  if  the  bank  had  an  interest^  and 
the  pleadings  made  the  issue,  and  that  issue  was  on  trial, 
that  the  bank  director,  being  a  stockholder,  acted  as  a  jadi- 
dicial  officer  in  passing  upon  these  questions.  This  was  ille- 
gal.    See  Code,  §205 ;  37  Ga.^  678. 

It  IS  true  that  we  have  held  that  a  person  interested  may 
do  a  mere  ministerial  act,  as  taking  an  affidavit  in  a  distress 
warrant  for  rent,  where  no  judgment  as  to  the  conditions 
precedent  to  the  issue  of  the  warrant  were  called  into  requi- 
sition (see  Thornton  V8*  Wilson^  55  Ga.^  607) ;  but  this  is  a 
different  matter,  requiring  the  exercise  of  judgment  and 
discretion  in  taking  the  bond,  etc.,  etc. 

4.  Whether  or  not  this  lady's  separate  estate  was  bound 
for  this  debt  will  depend,  we  think,  upon  whether  or  not 
the  note  was  to  get  money  for  a  venture  of  her  own,  or 
whether  she  signed  as  surety  for  her  husband  in  his  busi- 
ness, or  to  pay  his  debts.  If  either  of  the  latter  considera- 
tions induced  her  to  sign  it,  her  separate  estate  is  not  liable. 
Code,  §1783.  And  this  does  not  conflict  with  the  views  of 
this  court  in  51  Ga.^  293,  where,  on  an  application  for  an  in- 
junction, this  lady's  estate  and  rights  and  liabilities  were  in 
question.  The  note,  with  her  signature  alone  to  it,  or  evea 
with  her  hu&band,  may  be  prifna  faoie  evidence  that  she 
wished  the  money  for  herself,  but  it  could  be  rebutted  by 
all  the  facts  of  the  case  appearing  on  the  note,  or  otherwise. 

5.  The  declaration  in  attachment  we  think  sufficient.  It 
might  have  been  better  to  pray  judgment  in  attachment  in 
the  declaration, as  intimated  in  Mehring  tw.  Gharisa^&^Ai 
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Ga.  H.j  377 ;  but  in  that  case  there  was  no  averment 
that  any  attachment  had  ever  been  sued  out,  and  no  refer- 
ence to  it  at  all.  In  this  case,  the  averment  is  distinct  that 
the  declaration  is  predicated  on  the  attachment,  that  the  at- 
tachment is  returnable  to  a  certain  term  of  the  court  and 
pending  therein.  It  is  sufficient,  when  construed  in  connec- 
tion with  the  attachment  described  therein,  and  we  affirm 
the  ruling  which  so  held  it. 

The  judgment,  however,  overruling  the  motion  for  a  new 
trial  is  reversed  on  the  ground  that  the  court  erred  in  recall- 
ing and  re-examining  the  witness,  under  the  circumstances 
disclosed  in  the  record. 

Judgment  reversed. 


The  Eagle  and  Phenix  Manufacturing  Company,  plain- 
tiff in  error,  vs.  Jesse  J.  Bbadfobd,  trustee,  defendant  in 
error. 

1.  Althougli  more  than  seven  years  may  have  elapsed  between  entries 
on  an  execulion,  yet  the  judgment  does  not  thereby  become  dormant 
if  the  defendant  in  JL  fa.,  during  that  interval,  was  actively  litigat- 
ing with  plaintiff  by  illegality  and  by  bill  in  equity. 

2.  In  a  contest  between  plaintiff  and  claimant,  where  objection  is  taken 
to  the  execution,  and  a  motion  is  made  to  dismiss  the  levy  because 
the  judgment  is  dormant,  the  records  of  the  illegality  and  the  bill 
filed  are  admissible. 

8.  If  the  claimant  occupies  any  better  position  than  defendant  in  fl,  fa, , 
from  which  the  above  evidence  would  be  inadmissible  as  against  him, 
it  IB  incumbent  upon  him  to  show  it  by  competent  testimony. 

Claim.  Judgments.  Levy  and  sale.  Evidence.  Before 
Judge  Gkawfobd.  Muscogee  Superior  court.  May  Term, 
1877. 

Beported  in  the  decision,. 
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Peabody  &  Brannon  ;  James  Johnson,  for  plaintiff  in 
error. 

R.  J.  Moses  ;  Blandpord  &  Garrabd,  for  defendant. 
Warner,  Chief  Justice. 

This  was  a  claim  cajse,  on  the  trial  of  which  the  jury  found 
that  certain  described  pa'rts  of  the  property  levied  on  and 
claimed,  were  subject  to  the  plain  tiff's^. /a.  The  case  was 
brought  here  on  a  bill  of  exceptions  to  the  rulings  of  the 
'  court  below,  from  which  it  appears  that  on  the  13th  Decem- 
ber, 1859,  Van  Leonard,  as  trustee  of  the  Howard  Manufac- 
turing Company,  recovered  a  judgment  in  Muscogee  supe- 
rior court  against  the  Water  Lot  Company  of  the  city  of 
Columbus,  for  the  principal  sum  of  $3,033.  On  the  18tb 
of  September,  1867,  an  execution  was  issued  from  this  judg- 
ment against  the  Water  Lot  Company.  The  first  entry  that 
appears  upon  this  execution  is  a  levy  by  G.  W.  Martin, 
sheriff,  upon  certain  water  lots  as  the  property  of  the  de- 
fendant, dated  April  1,  1868. 

The  next  entry  is  as  follows,  to-wit : 

"  The  sheriff  will  advertise  the  above  lots  for  November 
sales,  and  give  notice  to  Eagle  and  Phenix  Manufacturing 
Company,  John  J.  Grant  and  Water  Lot  Company,  tenants 
in  possession.  R.  J.  Moses, 

"  October  4,  1875.  "  Attorney  for  plaintiff." 

The  next  entry  is  as  follows: 

"  Advertised  property  levied  on  for  November  sales,  1875, 
and  served  a  notice  on  John  J.  Grant,  Eagle  and  Phenix 
Manufacturing  Company,  Water  Lot  Company,  tenants  in 
possession,  directing  the  latter  by  mail  to  R.  M.  Gunby, 
president.  Fort  Valley,  Ga.  John  R  Ivet, 

"  October  7,  1875.  "  Sheriff." 

The  further  entries  are  as  follows,  to-wit : 

"  Claim  having  been  interposed  within  terms  of  law,  I 
hereby  turn  over  all  the  papers  to  the  court  this,  the  2d  day  of 
November,  1875.  John  R.  Ivey,  Sheriff." 


J 
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**  Levy  dismissed  by  order  of  court,  on  trial  of  claim,  at 
November  terra,  1876.  George  Y.  Pond,  Clerk." 

"Clerk's  Office, Muscogee  county,  March  6, 1877. 

*'  It  appearing  that  F.  M.  Brooks,  a  former  clerk'  of  this 
court,  in  issuing  this  execution,  did  omit,  in  the  twelfth  line, 
after  the  words  '  Water  Lot  Company,'  to  insert  the  words 
*of  the  city  of  Columbus,'  I  have  this  day  amended  the  same 
by  inserting  as  above  the  words  ^  of  the  city  of  Columbus,' 
so  that  said  execution  now  reads  *  against  the  Water  Lot 
Company  of  the  city  of  Columbus,'  instead  of  as  heretofore 
*  against  the  Water  Lot  Company ;'  said  amendment  made 
by  me  to  correct  said  clerical  error,  and  to  make  this  execu- 
tion follow  the  judgment  rendered  against  the  Water  Lot 
Company  of  the  city  of  Columbus;  and  I  have  further 
amended  by  adding,  'and  their  lawful  deputies.' 

"  George  Y.  Pond,  Clerk." 

These  amendments  were  actually  made  by  the  clerk,  and 
the  execution  did  read  as  amended. 

After  the  amendments  had  been  made,  the  following  en- 
tries appear,  to-wit : 

Levy  by  J.  G.  Burrus,  sheriff  of  Muscogee  county,  dated 
March  5,  1877,  upon  divers  water  lots  and  water  power,  all 
fully  described  as  the  property  of  the  defendant  in  fi.  /a., 
signed  by  the  sheriff. 

"  Notified  parties  in  possession  according  to  law. 

"  March  5, 1877.  J.  G.  Burruss, 

"  Sheriff  Muscogee  county." 

^'  Claim  interposed  and  sale  stopped,  and  papers  handed 
clerk  of  court.  J.  G.  Bctrruss, 

"March  5,  1877.  "Sheriff." 

"  This  Ji.  fa.  proceeds  for  the  use  of  J.  J.  Bradford,  trustee. 

"  March  7,  1877.  R  J.  Moses, 

"  Attorney  for  plaintiff." 

The  claim  under  the  levy  of  March,  1877,  came  on  to  be 
tried  at  the  May  term,  1877,  and  was  tried  on  the  4th  day  of 
June,  1877. 

Upon  the  trial  of  said  case,  plaintiff  introduced  and  of- 
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fered  to  read  in  evidence  to  the  jurj  the  original  execution 
as  amended,  together  with  the  entries  thereon. 

Whereupon  counsel  for  claimant  objected  to  the  intro- 
duction of  said  fi^fa.  with  its  entries  and  amendment,  upon 
the  ground  that  it  appeared  from  the  face  of  the  execution 
as  offered,  that  no  entry  had  been  made  upon  said  execution 
by  any  officer  authorized  to  make  a  return  for  more  than 
seven  years,  to-wit:  from  April,  1868,  to  October,  1875. 

Counsel  for  claimant  also  moved  to  dismiss  the  levy  upon 
the  same  gniund. 

Upon  such  objection  and  motion  being  made,  counsel  for 
plaintiff  offered  to  put  in  evidence,  in  connection  with  said 
fi.fa,  and  entries,  the  following,  to-wit: 

An  affidavit  of  illegality,  filed  by  the  defendant  in  fi.f(Ly 
to  the  levy  of  1868,  upon  the  ground  that  the  judgment  was 
dormant,  because  no  execution  was  issued  within  seven  years 
from  the  date  of  the  judgment.  This  affidavit  was  sustain- 
ed by  the  superior  court,  and  the  judgment  declared  do^ 
mant  May  term,  1873.  This  decision  was  carried  to  the 
supreme  court,  and  the  judgment  reversed ;  and  the  judg- 
ment of  the  supreme  court  made  the  judgment  of  the  supe- 
rior court,  26th  May,  1874. 

Also,  a  bill  in  equity  filed  by  the  defendant  in  ^../o.,  and 
reciting  the  levy  of  1868  to  have  been  made  upon  the  prop- 
erty of  the  said  defendant,  and  claiming  the  right  to  set  off  a 
certain  claim  for  repairs  and  expenses  made  by  defendant 
upon  the  lot  purchased  by  plaintiff  of  defendant ;  and  pray- 
ing an  injunction  to  restrain,  and  enjoin  the  sheriff  from  ex- 
ecuting said  levy  until  the  further  order  of  the  court 

Upon  which  bill  an  injunction  was  issued  as  follows,  to- 
wit: 

"At  Chambers,  December  19,  1868. 

"  Head  and  sanctioned.  Let  the  staters  writ  of  injunction 
issue  as  prayed  for  by  the  complainant  in  the  sum  of  five 
thousand  dollars,  and  let  such  otlier  proceedings  be  had  aB ara 
usual  in  chancery.  Given  under  my  hand  and  official  sijf 
nature.  Edmond  H.  Worbill, 

"  J.  S.  C.  C.  C," 
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Alfio,  an  injanction  bond  in  the  sum  of  five  thousand  dol- 
lars, dated  2l8t  December,  1868,  signed  by  R.  M.  Gunby, 
president  Water  Lot  Company  of  the  city  of  Columbus,  and 
W.  H.  Young,  security. 

This  bill  was  demurred  to,  and  the  demurrer  sustained, 
and  the  bill  dismissed,  June  29,  1875. 

Counsel  for  claimant  objected  to  the  introduction  both 
of  the  illegality  and  bill  in  equity,  upon  the  grounds 
that  they  were  irrelevant  and  between  other  parties, 
and  not  binding  on  the  claimant.  The  court  overruled  all 
said  objections  of  claimant,  and  allowed  all  the  evidence  of- 
fered to  be  read  to  the  jury.  The  illegality  and  the  bill  in 
equity  were  allowed  to  be  read  for  the  purpose  of  rebutting 
the  presumption  of  dormancy  raised  by  return  and  levy  on 

The  court  also  refused  the  motion  to  dismiss  the  levy. 
The  errors  assigned  are : 

1.  The  introduction  of  thefi^/a. 

2.  The  introduction  of  the  illegality. 

3.  The  introduction  of  the  bill. 

4.  The  refusal  to  dismiss  the  levy. 

1.  The  first  question  presented  for  our  consideration  is, 
was  the  execution  levied  on  the  property  in  dispute  dormant 
afi  to  the  defendant  therein,  and  was  the  evidence  offered  by 
the  plaintiff  admissible  for  the  purpose  of  showing  that  it 
was  not  dormant  in  this  case  ?  According  to  the  ruling  of 
this  court  in  Ector  vs.  Eotdr^  25  Ga.  Rep.^  274,  and  other 
eases,  the  execution  was  not  dormant  as  to  the  defendant. 

2,  3.  But  the  theory  of  the  claimant  is,  that  although  the 
execution  may  not  have  been  dormant  as  to  the  defendant, 
still  it  is  dormant  as  to  innocent  purchasers  and  vigilant  bona 
fide  creditors.  The  reply  is,  that  there  is  nothing  in  the 
reeord  going  to  show  that  the  claimant  was  an  innocent  pur- 
chaser for  a  valuable  consideration ;  for  aught  that  appears 
to  us,  the  claimant  may  have  purchased  the  property  in  dis- 
pute from  the  defendant  in  fi.  fa.  after  the  date  of  the 
judgment,  and  therefore  have  been  a  privy  in  estate  with 
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the  defendant  in  fi,  fa.  To  Bustain  the  alleged  ground  of 
error  in  admitting  the  testimony  objected  to,  it  was  incum- 
bent on  the  plaintiff  in  error  to  have  shown  affirmatively 
that  the  claimant  was  an  innocent  purchaser  of  the  property, 
even  if  that  would  have  protected  it,  unless  it  had  shown 
that  it  was  a  hona  fide  purchaser  of  the  property  for  a  val- 
uable consideration,  and  had  been  in  the  possession  thereof 
for  four  years.  There  is  no  evidence  in  the  record  w  en 
tlie  claimant  purchased  the  property,  or  from  whom  it  pur- 
chased it,  or  what  it  paid  for  it.  It  was  incumbent  on  the 
plaintiff  in  error  here  to  have  shown  from  the  record  such  a 
state  of  facts  as  would  have  made  it  affirmatively  appear 
that  the  court  below  erred  in  its  judgment  in  admitting  the 
evidence  objected  to,  and  in  overruling  the  motion  for  a 
new  trial.  The  judgment  was  not  dormant,  according  to 
the  previous  rulings  of  this  court  as  to  the  defendant  mfi.fa.^ 
and  there  is  nothing  in  the  record  going  to  show  that  the 
claimant  occupies  any  better  position  in  that  respect  than 
the  defendant.  If  the  claimant  did  in  fact  occupy  a  better 
position  than  the  defendant  in  fi,  fa,  in  regard  to  the  dor- 
mancy of  the  judgment  in  the  court  below,  it  was  incum- 
bent on  it  as  plaintiff  in  error,  to  have  affirmatively  shown 
it  here,  by^  the  evidence  in  the  record,  before  it  could  claim 
a  reversal  of  the  judgment  of  the  court  below.  Although 
the  fact  is  not  entered  on  the  fi,  fa,  by  the  sheriff,  still  it  is 
apparent  from  the  records  of  the  courts  of  the  state  offered 
in  evidence,  that  the  plaintiff's  yf.ya.  has  not  by  any  means 
been  sleeping,  but,  on  the  contrary,  has  been  engaged  for 
years  in  a  vigorous  contest  with  the  defendant,  and  there- 
fore it  is  not  within  the  reason  or  spirit  of  the  dormant 
judgment  act,  as  heretofore  interpreted  by  this  court.  In 
view  of  the  facts  as  disclosed  by  the  record,  we  find  no  error 
in  overruling  the  motion  for  a  new  trial  upon  any  of  the 
grounds  contained  therein. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Arwood  v».  The  State. 

Joseph  P.  Arw<x)d,  plaintiff   in  error,  vs.  The  State  of 

Geoboia,  defendant  in  error. 

1.  Though  the  witness  sought  to  he  impeached  hy  newly  discovered 
evidence  was  the  only  witness  against  the  prisoner  upon  a  vital  point 
In  the  case,  if  the  sole  effect  of  the  evidence  would  be  to  impeach 
the  witness,  a  new  trial  will  not  be  granted. 

2.  The  evidence  is  sufficient  to  uphold  the  verdict. 

New  trial.  Criminal  law.  Witness.  Before  Judge  Les- 
ter.    Pickens  Superior  Court.     April  Terra,  1877. 

Beport  unnecessary. 

H.  P.  Bell  &  Son  ;  W.  H.  Simmons,  for  plaintiff  in  error. 

Thomas  F.  Greer,  solicitor  general,  by  Frank  Haralson, 
for  tlie  state. 

Bleckley,  Judge. 

1.  The  general  rule  is  not  controverted,  that  a  new  trial 
will  not  be  granted  to  give  opportunity  to  impeach  a  wit- 
ness by  newly  discovered  evidence ;  but  it  is  urged  that  the 
rule  is  not  applicable  where  the  witness  is  an  only  one  upon 
some  vital  point  in  the  case.  We  find  no  such  distinction 
recognized  in  the  books.  In  3  Johns.,  255,  the  report  states 
that  the  newly  discovered  evidence  went  to  impeach  the 
material  witness  for  the  prevailing  party.  The  court,  in 
refusing  a  new  trial,  held  this  language :  '^  A  verdict  is  never 
set  aside  to  give  the  party  an  opportunity  of  impeaching  the 
credit  of  witnesses  sworn  at  a  former  trial.  The  evidence 
should  be  of  some  material  fact  which  would  induce  the  be- 
lief, that  if  proved  to  the  jury,  it  would  so  far  influence 
their  minds  as  to  produce  a  different  verdict."  The  new 
evidence  presented  to  us  does  not  affirm  any  fact  in  respect 
to  the  alleged  criminal  transaction.  What  it  affirms  is.  that 
the  chief  witness  for  the  state  made  certain  declarations  be- 
fore the  trial,  which  are  supposed  to  be,  and  perhaps  are, 
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materially  variant  from  important  evidence  which  he  gave 
to  the  court  and  jury  at  the  trial.  It  is  obvious  that  this 
new  evidence  would  be  admissible  for  a  single  purpose, 
namely,  to  discredit  the  witness.  10  Ga,j  513 ;  13  /J.,  513 ; 
Hopkins'  Penal  Laws,  419. 

2.  We  cannot  find  fault  with  the  verdict.  It  was  war- 
ranted by  the  evidence.  Opprobious  words  cannot  well 
justify  a  deadly  combat,  beginning  in  a  blow  with  a  pitch- 
fork, and  terminating  in  another  stroke  with  the  same  imple- 
ment, producing  death  ;  though,  in  the  interval  between  the 
two  blows,  an  urgent  necessity  arose  for  prosecuting  the 
battle,  or  desisting  and  crying  for  quarter.  The  prisoner 
was  the  assailant,  under  provocation  by  words  only,  and 
showed  little  disposition  to  decline  the  combat.  Code,  §§4325, 
4333.  He  was  convicted  of  involuntary  manslaughter  in 
the  commission  of  an  unlawful  act. 

Judgment  affirmed. 


James  W,  English,  plaintiff  in  error,  vs.  James  R.  D.  Ozburn, 

trustee,  defendant  in  error. 

1.  A  rule  nui  to  foreclose  a  mortgage  on  land,  was  served  on  the  de- 
fendant personally,  on  the  2d  of  January,  1877,  and  on  the  first  day 
of  the  next  term,  to- wit:  the  2d  of  April,  1877,  the  rule  was  made 
absolute : 

Held,  that  the  2d  day  of  January,  the  day  on  which  the  rule  nisi  was 
served,  should  be  counted,  and  counting  that  day,  three  months  had 
elapsed  before  the  2d  of  April,  and  the  service  upkm  the  defendtfit 
was  sufficient  under  the  i)962d  section  of  the  Code. 

Practice  in  the  Superior  Court.    Service.    Time.    Before 
Judge  HiLLYER.  Fulton  Superior  Court.  April  Term,  1877. 

Reported  in  the  opinion. 

Abbott  &  Kendrick,  for  plaintiff  in  error. 

Collier  &  Collier,  for  defendant. 
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Jackson,  Judge. 

A  rule  nisi  to  foreclose  a  mortgage  on  real  estate  was 
served  on  the  defendant  on  the  2d  of  January,  1877,  and 
the  next  term  of  the  superior  court  began  on  the  2d  of  April, 
1877.  The  sole  question  was,  had  three  months  expired 
from  the  2d  of  January  to  the  2d  of  April,  so  as  to  make 
the  service  right  under  the  Code,  section  3962,  which  re- 
quires that  the  service  shall  be  three  months,  at  least,  pre- 
vious to  the  first  day  of  the  next  term. 

If  it  were  a  question  of  days,  the  Code,  section  4,  sub- 
section 8,  would  decide  the  question  in  express  terms.  That 
provides  that  only  the  first  or  last  day  shall  be  counted ;  ind 
if  the  first  day  be  counted,  three  months  would  have  elapsed 
from  midnight  of  the  Ist  of  January  to  the  dawn  of  the  2d 
of  April.  The  reason  and  spirit  of  the  act  would  seem  to 
apply,  for  each  calendar  month  has  so  many  days,  and  month, 
in  the  Code,  means  calendar  month — ^Code,  section  5. 

But  the  rule  to  count  the  first  day  was  distinctly  made 
applicable  to  months  by  Judge  Lumpkin,  in  Jones  vs.  Smithy 
28  Ga,^  41.  That  case  was  on  the  six  months  statute  within 
which  the  writ  of  certiorari  should  be  sued  out,  and  Judge 
Lumpkin  says  there :  "  But  a  proper  construction  of  the  act 
would  require  the  count  to  begin  on  the  27th  of  November. 
*  From  and  after'  are  the  words  of  the  statute."  The  27th  of 
November  was  the  day  of  the  trial.  So,  in  this  case,  the  words 
are  "  previous  to ;"  and,  if  the  first  day,  the  day  of  trial,  was 
counted  there  as  part  of  the  six  montlis,  why  should  not  the 
first  day,  the  day  of  service,  be  counted  here  as  part  of  the 
three  months? 

In  the  case  of  P^gh  et  v>x.  vs.  the  Duke  of  Leeds,  2  Cow- 
per,  714,  Lord  Mansfield  goes  into  the  whole  doctrine  of 
coanting  or  not  counting  the  first  day,  and  comes  to  the 
conclusion  that  the  first  day  will  be  counted  always  in  pri- 
vate writings,  when  so  counting  will  effectuate  and  not  de- 
stroy the  deeds  of  the  parties ;  that  no  such  technical  and 
foolish  distinctions,  as  between  the  meaning  of  ^^  from  the 
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date  "  and  "  from  the  day  of  the  date,"  that  had  obtained  in 
some  of  the  old  cases,  should  be  made,  but  common  sense 
should  be  applied  to  ascertain  the  intention  of  the  parties, 
and  get  at  the  justice  of  the  case. 

And  in  that  case  he  construed  the  words,  "from  the  day 
of  the  date,"  to  include  the  day  of  the  date,  in  counting 
when  the  lease  should  begin.  See,  also,  1  Chitty's  Practice, 
766,  775 ;  2  Do.,  69 ;  9  B.  &  Cress.,  603, 

So  in  this  statute,  we  think  that  it  should  be  construed  so 
as  to  carry  out  the  intention  of  the  legislature  as  gathered 
from  the  entire  Code,  and  do  justice  under  the  law,  fairly 
construed,  to  the  parties.  These  authorities  last  cited,  show 
that  where  a  man  is  served,  the  first  day  ought  to  be  counted 
because  he  knows  when  he  is  served,  and  has  that  day  to 
begin  to  prepare.  From  the  first  of  one  month  to  the  first 
of  the  next  month,  in  common  language  and  common  sense, 
is  always  one  month,  and  from  the  second  of  the  month  to 
the  second  of  the  next  does  not  vary  the  length  of  time — ^it 
is  a  month  still.  So  from  the  first  of  January  to  the  first 
of  April  is  three  montlis,  and  it  can  make  no  difference  if 
the  count  be  from  the  second  or  any  other  day  of  January 
to  the  second  or  any  corresponding  day  of  April.  If  the 
party  was  served  on  the  2d  of  January,  he  was  served  ia 
contemplation  of  law — no  fraction  of  a  day  being  counted 
in  such  cases — on  daylight,  daybreak  of  that  day,  or  rather 
perhaps  on  the  first  minute  after  12  o'clock  of  the  night  be- 
fore, and  he  had  three  full  calendar  months  up  to  daybreak 
of  the  2d  of  April,  or  the  first  minute  after  12  o'clock  of 
the  night  before. 

So  we  think  that  he  was  served  three  full  months  before 
the  2d  of  April,  the  first  day  of  the  next  term. 

It  is  obvious  that  the  point  is  purely  technical,  as  one  day 
in  three  months  could  make  no  practical  difference  in  pre- 
paring to  answer  the  rule ;  but  as  the  law  gives  full  three 
months,  we  have  measured  it  out  in  full,  as  we  understand 
it,  to  this  defendant,  and  we  think  that  he  has  had  it  all. 
We  lay  down  the  easily  understood  and  simple  rule,  that  in 
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Bach  cases  tbe  first  day  is  to  be  cocnted,  and  that  always 
from  the  first  or  second,  or  any  other  day  of  a  given  month, 
to  the  corresponding  day  of  any  following  month,  the  time 
will  be  computed  to  be  fnlly  one,  two,  or  three,  or  more  full 
months,  as  the  case  may  be. 

So  in  this  case,  we  hold  that  the  defendant  had  all  of  the 
months  of  February  and  March,  and  thirty  days  in  January, 
with  one  day  in  April,  to  stand  for  the  31st  of  January, 
making  three  fall  months  prior  to  the  first  day  of  the  next 
term,  and  we  reverse  the  judgment  to  set  aside  the  judg- 
ment of  foreclosure,  and  direct  that  the  judgment  of  fore- 
closure stand,  the  defendant  having  been  served  in  accord- 
ance with  the  law,  in  the  judgment  of  this  court. 

Judgment  reversed. 


William  H.  Tullbe,  plaintiff  in  error,  V9.  Alexandke  C. 
Cabteb,  defendant  in  error. 

1.  Where  the  plaintiff  in  trover  elects  to  take  an  alternative  verdict,  as 
provided  Tar  by  g  3564  of  the  Code,  the  defendant  has  the  right  to 
k\j  upon  sueh  a  verdict  being  rendered  as  nmy  be  discharged  by  the 
return  of  the  property  sued  for,  and  a  char^  of  the  court  limiting 
tbe  fiuding  to  the  value  of  the  property,  with  interest,  waa  error. 

8,  The  rule  as  to  damages  Is  this:  where  the  plulDtiff  is  content  to  re. 
cover  the  value  of  the  property  at  the  time  of  its  conversion,  and 
proves  ita  vatne  at  that  dale  only,  he  will  be  entitled  to  Interest  to  the 

.1 *  .1..  .  j_i .  I,.,.  I*  1..  '-•Toduces  teetimony  to  show  its  highest 

and  the  trhtl,  the  measure  of  damages 


ore  Judge  Pbeples.    Fulton  Su- 
nn, 1876. 
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D.  F.  &  W.  R.  Hammond,  for  defendant. 
Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant  to 
recover  the  possession  of  eleven  large  diamonds,  of  the  al- 
leged value  of  one  hundred  and  fifty  dollars  eaeli,  which 
the  plaintiff  alleged  the  defendant  had  converted  to  his  own 
use.  At  the  trial,  before  submitting  the  csuae  to  the  jury, 
the  plaintiff  elected  to  take  an  alternative  verdict  in  dam- 
ages, to  be  discharged  on  delivery  of  the  property  sued  for, 
as  provided  by  the  3564th  section  of  the  Code.  The  jury, 
under  the  charge  of  the  court,  found  a  verdict  for  the  plaintiff 
for  the  sum  of  $610.00.  The  defendant  made  a  motion  for 
a  new  trial  on  the  several  grounds  therein  stated,  which  was 
overruled  by  the  court,  and  the  defendant  excepted. 

1.  The  court  charged  the  jury,  amongst  other  things,  that 
"  if  the  plaintiff  has  satisfied  you  of  his  right  to  recover,  yon 
will  find  the  proven  value  of  the  property  sued  for  at  the  time 
of  conversion,  and  add  to  it  interest  on  the  same  at  seven  per 
cent.,  and  this,  when  added  together,  will  be  the  amount  of 
the  plaintiff's  recovery."  This  charge  of  the  court  wafi 
error.  By  the  3564th  section  of  the  Code,  it  is  declared, 
that  ^^  It  shall  be  at  the  option  of  the  plaintiff,  in  an  action 
to  recover  personal  property,  to  say,  upon  the  trial  thereof, 
whether  he  will  accept  an  alternative  verdict  for  the  prop- 
erty or  its  value,  or  whether  he  will  demand  a  verdict  for 
the  damages  alone,  or  for  the  property  alone,  and  its  hire, 
if  any ;  and  it  shall  be  the  duty  of  the  court  to  ioBtruct  the 
jury  to  render  the  verdict  as  the  plaintiff  may  thus  elect" 
The  3563d  section  of  the  Code  further  declares  that,  "In 
an  action  of  trover,  the  verdict  may  be  in  the  alternative— 
that  is,  it  must  be  for  the  value  of  the  property  sued  for, 
which  may  be  discharged  by  the  retura  of  the  property 
within  a  given  time  iq)ecified  in  the  vertiict"  In  thie  case, 
the  plaintiff  elected  to  take  an  alternative  verdict,  and  the 
court  should  have  so  instructed  the  jury  as  required  by  the 
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3564th  eection  of  the  Code,  before  cited.  The  defendant 
may  have  desired  to  return  the  property  sued  for,  and  for  that 
reason  may  not  have  contested  the  value  of  the  property  as 
he  mi^ht  have  done.  When  the  plaintiff,  at  the  commence* 
ment  of  the  trial,  gave  notice  of  his  election  to  take  an  alter- 
native verdict,  the  defendant  had  the  right  to  rely  upon  the 
court  to  instruct  the  jury  as  the  law  required  it  to  do  upon 
that  point  in  the  case,  and  give  him  the  right  to  discharge 
the  verdict  by  the  return  of  the  property  sued  for.  This 
the  court  did  not  do,  but,  on  the  contrary,  instructed  the 
jury  to  return  a  different  verdict,  which  the  defendant  could 
not  discharge  by  a  return  of  the  property  sued  for. 

2.  In  view  of  the  provisions  of  the  Code,  and  the  rulings 
of  tliis  court  heretofore  made,  the  rule  of  damages  in  actions 
for  the  recovery  of  personal  property  unlawfully  detained, 
is  as  follows,  to-wit :  When  the  plaintiff  is  content  to  recover 
the  value  of  the  property  sued  for  at  the  time  of  the  con- 
version thereof,  and  proves  its  value  at  that  time  only,  he 
will  be  entitled  to  recover  a  verdict  for  its  proven  value  at 
the  time  of  the  conversion,  and  interest  thereon  from  that 
time  up  to  the  time  of  trial.  But  if  the  plaintiff  is  not  con- 
tent to  recover  the  value  of  the  property  sued  for  at  the 
time  of  the  conversion  thereof  by  the  defendant,  and  intro- 
duces evidence  to  prove  the  highest  value  of  the  property 
sued  for  between  the  time  of  the  conversion  and  the  time  of 
trial,  as  he  may  do,  then  the  measure  of  damages  will  be 
such  proven  value  of  the  property  sued  for,  without  inter- 
est thereon. 

Let  the  judgment  of  the  court  below  be  reversed. 


John  H.  Newton,  plaintiff  in  error,  vs.  Jane  P.  Summey 

et  oZ.,  defendants  in  error. 

By  taking  homestead  in  land,  the  estate  of  the  debtor  is  not  enlarged, 
noi  19  any  lien  or  claim  divested  which  is  superior  to  the  homestead 
light.   Hence,  injunction  against  proceedings  by  the  debtor's  wife  to 
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bave  a  homestead  laid  off  and  aasigned  oat  of  premisea  lieiongiDg  to 
a  partDersbip  of  which  her  huabaod  is  a  member,  will  DOt  be  granted 
at  the  instance  of  another  member  of.  the  firm,  oq.  the  ground  that 
the  property  is  partnership  assets  and  needed  for  the  discharge  of 
partnership  liabilities.  The  property  will  be  no  less  subject  to  those 
liabilities  after  the  homestead  is  taken  than  it  waa  before,  if  for  any 
reason  they  are  superior  to  the  homestead  right,  and  if  th^  are  not 
superior  to  it,  the  exercise  of  the  right  ought  not  to  be^  and  canaot 
be,  enjoined. 

Injunction.  Homestead.  Partnerehip.  Before  J,nclge 
Rice.     At  Chambers.     Clarke  County.     August  16,  1877. 

Sufficiently  reported  in  the  opinion. 

L.  &  IL  Cobb,  for  plaintiff  in  error. 

S.  P.  Thurmond,  by  brief,  for  defendants. 

Bleckley,  Judge. 

In  1875.  one  of  the  members  of  a  firm,  being  indebted  to 
the  partnership,  conveyed  to  the  firm  certain  real  estate. 
He  then  gave  his  note,  payable  to  the  finn,  one  day  after 
date,  for  the  same  amount  as  his  previous  indebtedness^  but 
purporting  on  the  face  of  the  instrument  to  be  for  the  par- 
chase  money  of  this  property.  The  firm,  at  the  same  time, 
gave  him  a  bond  for  titles,  the  bond  reciting  a  contract  to 
convey  on  the  payment  of  the  note,  and  being  conditioned 
accordingly.  In  1877,  the  wife  of  this  partner  applied  for 
homestead  in  one  undivided  half  of  the  premises.  Pending 
the  application,  the  co-partner  filed  bis  bill,  and  prayed, 
among  other  things,  for  injunction  to  restrain  the  setting 
apart  of  homestead,  on  the  ground  that  the  paitnersbip  was 
deeply  in  debt,  that  none  of  the  note  had  been  paid,  that  the 
maker  was  insolvent,  that  the  firm  assets  were  insufficient 
to  discharge  the  partnership  liabilities,  that  these  liabilities 
were  being  pressed  by  creditors,  that  the  complainant's  indi- 
vidual means  liad,  to  some  extent,  been  already  applied  to 
the  satisfaction  of  firm  debts,  and  were  in  dan^r  of  being 
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still  further  encroached  upon,  and  that  the  premises  in  qnee- 
tion  were  first  liable  in  eqnity,  being  a  part  of  the  partner- 
ship assets.     The  bill  alleged  that  the  hnsband  had  been  re- 
qnoBted   to  object  to  the   homestead  proceedings,  and   had 
refused  to  do  bo.     The  injunction  was  denied  ;  and  it  is  that 
mlinfi  only  which  is  here  for  review.     In  so  far  as  the  bill 
seeks  to  settle  up  the  partnersliip  affairs,  and  to  bring  in 
this  property  by  decree  for  application  to  the  debts  of  the 
partnership,  the  ease  fe  not  now  before  us.     We  think  it 
certain  that  there  ie  no  power  to  grant  any  injunction  which 
would  enable  the  complainant  to  obtain  a  broader  decree  than 
lie  can  obtain  without  it.     If  the  homestead  right  would 
prevail  over  the  rights  of  firm  creditors,  and  over  the  right 
of  the  complainant  as  a  member  of  the  firm,  no  obstacle 
should  be  interposed,  by  injunction  or  otherwise,  to  the  due 
laying  off  and  aseigniiient  of  the  homestead.     On  the  other 
hand,  if  the  homestead  be  inferior  to  these  claims,  no  in- 
junction  is  needed,  for.  as  the  applicant  for  homestead  is  a 
party  to  the  bill,  she  will  be  bound  by  the  decree,  whatever  it 
may  be.     It  has  been  often  ruled  by  this  court,  in  effect,  that 
in  the  assignment  of  a  homestead  there  is  no  magic  by  which 
superior  liens  are  thrown  off,  or  deficient  titles  are  mtde 
perfect.     Those  whose  claims  outrank  the  homestead,  may 
stay  out  of  the  ordinary's  court,  and  nothing  there  done  will 
be  in  their  way.     39  Oa.,  386 ;  43  lb.,  58» ;  44  Ik,  14, 
663;  47 /J.,  452;  49/A.,3aO;  50 /A.,  81,  626(  51/&.,460; 
53  /*.,  486 ;  52  lb.,  605 ;  54  lb.,  551,  (also,  ob!i^  at  close 
of  opinion  on  p.  533);  55 /S.,  579;  56/J.,S59;  57 /J.,  601. 
'  able  argument  made  before  U8  by 
inant,  will  have  its  application  at  a 
t  under  the  view  we  take  of  the 
it  the  point  for  decision  is  only 
f  an  W  interim  injunction.     He 
Story  on  Part.,  §§  172, 173,  174, 
212,  224,  229,  478,  479,  329,  332 ; 
n.,  87 ;  23  Ala.,  524 ;  High  on  In  j., 
irt.,  §  349  ;  lb.,  §  97,  note;  lb., 
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§§  326,  328,  407;  Story's  Eq.,  §§  675,  676;  Col.  on  Part., 

5$S5 125, 126, 127 ;  1  Sum.,  173  ;  Lindley  on  Part.,  577y€tseq.; 

Story  on  Part.,  §  326,  note  ;  lb,,  §§  97, 98 ;  Parsons  on  Part., 

§5$  2;^,  236 ;  6  Vesey,  119 ;  10  lb.,  349 ;  11  lb.,  5 ;  23  N.  J., 

247 ;  15  Gratt.,  36  ;  3  Jones  Eq.,  440 ;    Gow  on  Part.,  51 ; 

16  B.  Monroe,  63;  7  Humph.,  204;  4  B.  Monroe,  488;  10 

Leigh,  406 ;  Coll.,  on  Part.,  §  135 ;  5  Metcalf,  562,  582 ;  24 

Ala.,  37;  21  lb.,  4:37;  11  Fla.,  124;  49  Me.,  108;  7  Conn., 

11 ;  10  Cueh.,  458;  9  Mass.,  107;  1  Dev.  Eq.,  103;  Story 

on  Part.,  §§  91  to  94,  98 ;  55  Ga.,  182 ;  67  N.  C,  140 :  Code, 

§§  2002,  2039 ;  1  B'kmpt  Reg.,  147 ;  6  lb.,  400 ;  9  /ft ,  270 ; 

10  lb.,  145;  12  lb.,  49;  13  Jb.,  295;  101  Mass.,  105;  9 

Kan.,  30 ;  44  Penn.  St.,  442 ;  27  Cal.,  418 ;  5  lb.,  244 ;  6 

lb.,  165,  417,  565 ;  32  lb.,  481 ;  17  N.  J.,  Eq.,  389 ;  57  Ga., 

229  ;  24  lb.,  625. 
Counsel  for  defendants  cited  Code,  §  1954;  34  Ga.,  279; 

9  lb.,  156 ;  1  lb.,  193 ;  26  lb.,  202 ;  10  lb.,  66 ;  47  lb.,  59 ; 

4  Kent.  Com.,  141;  5  Mass.,  109;  8  lb.,  159 ;  5  Binney, 
499 ;  2  Cowen,  246 ;  1  Wash.  R,  125 ;   9  Wheat.,  489 ; 

5  Gill  &  Johns.,  75 ;  49  Ga.,  589 ;  39  lb.,  386 ;  Code, 
§  2002 ;  47  Ga.,  229 ;  19  /*.,  14 ;  53  Ib.y  485 ;  West  vs. 
Bennett,  this  term. 

Judgment  affirmed. 


Robert  Williams  et  aL,  plaintiffs  in  error,  vs.  The  State  of 

G£«.>RGiA,  defendant  in  error. 

1.  Sayings  of  one  party  to  a  rencounter  just  before  its  occurrence,  within 
hearing  of  the  other,  may  be  admitted  as  part  of  the  re9  guta,  es- 
pecially when  the  objection  is  not  renewed  after  it  is  ascertained,  on 
inquiry,  by  the  presiding  judge,  that  the  sayings  were  within  hearing 
of  the  other  party,  and  the  judge  considered  the  objection  with- 
drawn. 

2.  Where  the  fight  sprang  out  of  the  fact  that  one  of  the  parties  rode  a 
mule  against  the  wishes  and  protestations  of  the  other,  it  is  not  ir- 
relevant, and  therefore  illegal,  for  the  court  to  charge  to  the  effect 
that  the  riding  the  mule  would  not  in  law  justify  the  assault. 
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3.  The  evidence  being  sufficient  to  support  the  verdict,  this  court  will 
not  set  It  aside  on  the  ground  that  it  is  against  the  weight  of  evidence, 
the  presiding  judge  being  satisfied  with  the  verdict. 

4.  Where  the  indictment  charges  three  persons  with  an  assault  with  In. 
tent  to  murder;  that  one  was  armed  with  an  az,  another  with  a 
knife,  and  a  third  with  a  stick;  that  they  all  struck  the  person  as- 
saulted, who  was  badly  wounded,  and  the  wound  described,  the  state 
will  not  be  forced  to  elect  with  which  weapon  (knife  or  ax)  it  will 
insist  that  the  crime  was  committed. 

Criminal  law.  Evidence.  Charge  of  court.  Practice  in 
the  Superior  Court.  New  trial.  Before  Judge  Pottle. 
ELancock  Superior  Court.     April  Term,  1877. 

Reported  in  the  opinion. 

J.  T.  Jordan,  for  plaintiffs  in  error. 

Seabobn  Reese,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

Three  defendants  were  indicted  for  assault  with  intent  to 
murder,  and  were  found  guilty.  They  made  a  motion  for  a 
new  trial  on  the  grounds  therein  alleged.  The  motion  was 
overruled,  and  they  excepted. 

1.  The  first  ground  is  the  admission  of  the  evidence  of  one 
Kendrick,  that  he* said  to  Wm.  Oriffin  (the  person  assaulted) 
"not  to  have  any  difficulty  with  these  boys.  He  said  he 
would  not,  but  asked  me, '  boss,  how  am  I  to  get  by  them 
without  a  difficulty  ?'  I  told  him  by  not  opening  his  mouth, 
and  if  he  went  by  without  opening  his  mouth  I  would  see 
to  it  that  they  should  not  bother  him."  The  evidence  was 
that  the  three  defendants  were  on  a  bridge,  which  Griffin 
had  passed  on  a  mule  about  which  there  was  some  dispute 
as  he  went  over  first ;  that  he  had  to  re-cross  the  bridge,  and 
that  this  conversation  occurred  on  his  return.  Before  the 
court  admitted  the  evidence,  he  inquired  if  the  conversation 
was  in  hearing  of  the  defendants.  The  reply  was,  that  they 
could  hear ;  and  thereupon  the  judge  admitted  it,  the  objec- 
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tion  not  being  renewed.  This  is  the  statement  of  the  judge, 
made  on  the  motion  for  a  new  ti-ial  and  entered  thereon  in 
certifying  to  the  grounds  thereof,  and  of  course  snch  state- 
ment must  prevail  with  us.  Tliat  being  so,  we  see  no  error 
in  the  ruVng  for  two  reasons ;  lii'st,  if  the  words  were  heard 
by  defendants  just  before  the  rencounter,  they  may  be  con- 
sidered part  of  tlie  res  gestw  ;  and,  secondly,  the  judge  sup- 
posed that  he  was  admitting  the  evidence  without  objection, 
as  the  objection  was  not  renewed  when  it  was  brought  out 
by  the  answer  to  his  question  that  defendants  could  hear 
what  was  said.  Besides,  it  was  not  matter  of  much  conse- 
quence to  defendants,  and  does  not  seem  calculated  to  have 
done  them  much  harm — certainly  not  enough  to  authorize 
a  new  trial.     The  second  ground  was  withdrawn. 

2.  The  third  ground  was  the  charge  to  the  effect  that  "the 
fact  that  Wm.  Griffin  took  the  mule  and  rode  it  over  defen- 
dants' objections  and  protestations,  did  not  justify  them  in 
assaulting  him  on  his  return  with  the  mule.''  It  is  insisted 
that  this  charge  was  irrelevant  and  hence  illegal.  It  ap- 
pears from  the  evidence  that  the  difficulty  arose  out  of  the 
fact  that  the  defendants  claimed  control  of  this  mule,  and 
Oriffin  rode  him  without  their  leave  and  against  their  will. 
Such  being  the  fact,  the  charge  was  legal  and  relevant. 

3.  We  do  not  think  the  verdict  contrary  to  the  evidence, 
as  the  fourth  and  iifth  grounds  allege.  Tliere  is  plenty  of 
evidence  to  support  the  finding,  and  we  decline  to  interfere 
on  these  grounds. 

4.  The  last  ground  is :  "  Because  the  court  erred  in  re- 
fusing to  sustain  defendants'  motion,  when  the  indictment 
was  read  to  the  jury,  to  require  the  state  to  elect  which 
weapon  charged  in  the  indictment  (* knife  or  ax')  they 
would  insist  the  crime  charged  was  committed  with."  We 
know  of  no  law  which  requires  such  election  to  be  made. 
The  indictment  charged  that  the  assault  was  made  with  a 
common  intent — one  defendant  had  an  ax,  and  another  a 
knife,  and  the  third  a  stick ;  the  gravamen  of  the  offenae 
was  the  assault  and  the  intent  to  murder,  and  it  was  wholly 
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immaterial  which  one  of  the  miirdeFous  weapons  inflicted 
the  wonnde,  if  the  indictment  charged  that  all  were  trying 
to  kill,  and  struck  with  some  weapon  likely  to  produce  death. 

Id  this  case  the  assaulted  person  was  badly  cnt,  and  it  is  a 
little  singular  that  he  recovered,  when  his  Hver  and  intes- 
tines came  out  of  the  wound  so  that  he  held  them  in  his 
hand.  The  defendants  are  fortunate  that  Griffin  did  not 
die,  and  that  they  are  not  nnder  sentence  to  be  hanged  for 
mnrder. 

Judgment  affinned. 


Gheen  T.  Dodd  et  al.,  assignees,  plaintiffs  in  error,  vs.  Cio- 
EKO  C.  Haumock  et  oL,  defendants  in  error. 

1.  The  United  States  courts  hnve  exclusive  jurisdiction  of  all  mattera 
and  proceediogs  In  bankruptcy. 

2.  Trover  by  the  sssigDees  of  a  baokrupt  is,  oh  ita  (ace,  auch  a  pro- 
ceeding WticD  brought  iu  a  state  court,  a  demurrer  thereto  (or 
want  of  Jurisdiction,  was  properly  sustained. 

BLSCKLsr,  Judge,  dissented. 

Jurisdiction,    Bankrupt.     Before 
>urt  of  Atlanta,    December  Term, 


sd  in  the  opinions,  it  is  only  nece»- 
>n  wa^  trover  in  the  statutory  form 
ss  assignees  in  bankruptcy  of,"  etc. 
in  plaintiffs. 

;  P.  L.  Mynatt;  Hbnbt  Hillyek, 
£Iay  &  Trippe,  for  defendants. 

assignees  in  bankruptcy  of  West, 


404    SUPREME  COURT  OF  GEORGIA. 

Dodd  €i  al.f  ami^eee,  tsu.  Hammock  et  al. 

Edwards  &  Co.,  brought  their  action  against  the  defendants 
to  recover  the  possession  of  certain  described  pereonal  prop- 
erty in  the  plaintiflEs'  declaration  mentioned,  of  the  alleged 
valne  of  $2,371.47,  to  which  property  the  plaintiffs  claim  title, 
and  which  the  defendants  refused  to  deliver  to  them.  The 
defendants  demurred  to  the  plaintiffs'  declaration  on  the 
ground  that  the  court  did  not  have  jurisdiction  of  the  case. 
The  court  sustained  the  demurrer,  and  the  plaintiffs  ex. 
cepted. 

The  question  presented  for  our  judgment  and  decision  in 
this  case,  is  whether  the  courts  of  this  state  have  concurrent 
jurisdiction  of  matters  and  proceedings  in  bankruptcy,  with 
the  courts  of  the  United  States,  so  far  as  the  collection  of 
the  assets  of  the  bankrupt  are  concerned,  when  the  amonnt 
thereof  exceeds  the  sum  of  five  hundred  dollars,  or  whether 
the  latter  courts  have  the  exclusive  jurisdiction  ? 

Whatever  may  have  been  the  concurrent  jurisdiction  of 
the  state  courts  with  the  courts  of  the  United  States  in 
such  cases  prior  to  the  adoption  of  the  revised  statutes  of 
the  United  States,  the  711th  section  thereof,  vested  the  «p- 
dtcsive  jurisdiction  in  the  courts  of  the  United  States.  The 
jurisdiction  conferred  upon  the  distict  courts  of  the  United 
States,  in  bankruptcy  cases,  by  the  act  of  1867,  was  "the 
collection  of  all  the  assets  of  the  bankrupt."  The  711th 
section  of  the  revised  statutes  declares,  that  ''the  jurisdic- 
tion vested  in  the  courts  of  the  United  States  in  the  cases 
and  proceedings  hereinaften  mentioned,  shall  be  exclusive 
of  the  courts  of  the  several  states."  One  of  the  cases  and 
proceedings  thereinafter  mentioned,  is  "of  all  matters  and 
proceedings  in  bankruptcy."  The  collection  of  all  the 
assets  of  the  bankrupt,  is  one  of  the  necessary  and  impo^ 
tant  matters  and  proceedings  of  the  bankrupt  court,  as  pro- 
vided by  the  bankrupt  act  of  1867,  and  the  711tli  section 
of  the  revised  statutes  of  the  United  States  declares,  that 
the  jurisdiction  vested  in  the  courts  of  the  Unified  States, 
"of  all  matters  and  proceedings  in  bankruptcy,  shall  be  ex- 
clusive of  the  courts  of  the  several  states."     That  such  was 
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the  intention  of  congress,  is  manifested  by  the  fact,  that 
snbscqnently  to  the  adoption  of  the  revised  statutes,  the 
act  of  22d  of  Jane,  1874,  was  passed,  which  provided  that 
the  bankmpt  conrt  having  charge  of  the  estate  of  any 
bankrupt,  may  direct  that  any  of  the  legal  assets  or  debts 
of  the  bankrupt,  when  the  same  does  not  exceed  jjve  hun- 
dred dollars,  shall  be  collected  in  the  courts  of  the  state 
where  such  bankmpt  resides.  If  congress  had  not  sup- 
posedy  that  by  the  adoption  of  the  Tilth  section  of  the 
revised  statutes,  hereinbefore  cited,  that  the  United  States 
courts  had  exclvsive  jurisdiction  of  all  matters  and  pro- 
ceedings in  bankruptcy,  the  act  of  tlie  22d  of  June,  1874, 
authorizing  the  bankrupt  court  to  direct  that  the  legal 
assets  of  the  bankrupt,  to  the  extent  of  five  hundred  dol- 
lars, should  be  collected  in  the  courts  of  the  state  in  which 
the  bankrupt  resided,  would  not  have  been  necessary,  as  the 
state  coui*ts  had  concurrent  jurisdiction  with  the  United 
States  courts,  to  collect  the  bankrupt's  assets  without  regard 
to  the  amount  thereof.  Claflin  vs.  Houseman,  assignee,  3d 
Otto's  Rep.,  130. 

But  it  has  been  suggested  that  any  plaintiff  has  the  legal 
right  to  sue  in  the  state  courts  for  a  deprivation  of  his  prop- 
erty, and  that  there  is  nothing  alleged  in  the  plaintiffs'  dec- 
laration which  will  take  this  case  out  of  that  general  rule. 
The  plaintiffs  sue  as  the  assignees  in  bankniptcy  of  West, 
Edwards  &  Co.,  and  claim  title  to  the  property  sued  for  in 
that  capacity.  The  plaintiffs  cannot  claim  title  to  the  prop- 
erty sued  for  as  the  assignees  in  bankruptcy  of  West,  Ed- 
wards &  Co.,  unless  there  had  been  an  adjudication  in  bank- 
ruptcy, adjudging  them  to  be  bankrupts  in  accordance  with 
the  provisions  of  the  bankrupt  act  of  1867,  and  thereby  vest- 
ing the  title  to  the  property  sued  for  in  the  plaintiffs  as  the 
assignees  in  bankruptcy  of  West,  Edwards  &  Co.,  under  the 
provisions  of  that  act.  It  necessarily  follows,  therefore, 
that  when  the  plaintiffs  claim  title  to  the  property  sued  for 
as  the  assignees  in  bankruptcy  of  West,  Edwards  &  Co.,  that 
they  claim  title  to  it  as  part  of  the  assets  of  the  adjudicated 
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bankrupts  whose  asei^ees  they  are.  West,  Edwards  &  Co. 
could  not,  in  any  legal  sense,  be  considered  bankrupts  until 
they  had  been  adjudicated  to  be  so  by  the  proper  tribunal, 
and  until  that  had  been  done  the  plaintiffs  could  not  have 
become  their  assignees  in  bankruptcy,  and  had  the  title  to 
their  property  vested  in  them  in  that  capacity,  so  as  to  au- 
thorize them  to  sue  for  it  as  they  have  done,  as  appears  upon 
the  face  of  tlieir  declaration.  The  suit  for  the  prop  ty 
mentioned  in  the  plaintiffs'  declaration  by  the  plaintiffs  as 
the  assignees  in  bankruptcy  of  W^t,  Edwards  &  Co.,  to 
which  they  claim  title  in  that  capacity,  relates  to  ^^  matteiB 
and  proceedings  in  bankruptcy"  of  which,  by  the  Tlltk 
section  of  the  revised  statutes  before  cited,  the  courts  of  the 
United  States  have  the  exchmve  jurisdiction.  See  the  ease 
of  Oleott,  assignee,  vs.  Maclean  et  aL,  National  Bankrupt 
Register,  1877,  page  79. 
Let  the  judgment  of  the  court  below  be  aflSrmed. 

Jackson,  Judge,  concurred,  but  furnished  no  written 
opinion. 

Bleckley,  Judge,  dissenting. 

I  dissent,  respectfully,  from  the  judgment  of  the  court 
just  pronounced.  It  seems  to  me  that  when  assignees  in 
bankruptcy  sue,  in  trover  or  statutory  complaint,  for  prop- 
erty to  which  they  claim  title  as  assignees,  there  is  no  legal 
necessiti/  for  treating  the  suit  as  a  proceeding  in  bankruptcy, 
or  the  subject  as  a  matter  in  bankruptcy.  The  assignees  have 
tlie  legal  title — they  are  owners.  For  aught  that  appears  on 
the  face  of  the  declaration  before  us,  the  plaintiffs,  as  as- 
signees, may  once  have  had  the  actual  possession.  Because 
they  sue  as  assignees,  it  does  not  follow  that  they  are  for  the 
first  time  endeavoring  to  reduce  the  assets  to  possession ; 
their  real  grievance  may  be  that  they  have  been  deprived  of 
an  existing  possession,  which  they  now  seek  to  re-establish, 
or  to  recover  damages  instead.  It  cannot  harm  a  suit  for  this 
purpose,  that  the  plaintiffs  disclose  in  their  declaration  the 
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nature  of  their  title,  and  sue  in  their  real  character.  The 
declaration  pursues  the  fonn  laid  down  in  our  Code ;  and 
under  it,  any  evidence  is  admissible  that  will  establish  a  con- 
version on  the  part  of  tlie  defendant  against  the  plaintiffs^ 
right.  There  is  no  hint  in  the  pleadings  that  the  cause  of 
action  involves  any  tort  or  transaction  prior  in  date  to  the 
adjudication  of  bankruptcy,  or  even  to  the  appointment  of 
the  assignees.  On  its  face^  the  declaration  is  simply  a  suit 
by  the  owners  of  personal  property  against  a  wrongdoer. 
The  wrong  is  not  alleged  to  be  a  breach  of  tlie  bankrupt 
act  of  the  United  States.  To  assume  that  it  will  turn  out 
in  evidence  to  be  of  that  special  class,  seems  to  me  unwar- 
ranted. Why  should  it  not  as  well  be  a  more  general  tort — 
one  that  violates  the  property  laws  of  the  state,  and  is,  there- 
fore, amenable  to  the  ordinary  principles  of  jurisprudence  I 
It  cannot  be  that  the  property  of  assignees  in  bankruptcy  is 
out  of  the  protection  of  the  state — that  to  steal  it  is  not  lar- 
ceny, or  to  seize  and  appropriate  it  is  not  a  conversion.  If 
the  plaintiffs  liave  title,  as  they  allege,  why  should  that  title 
not  serve  them  in  the  courts  of  Georgia  against  a  wrong- 
doer, though  one  of  its  links  be  the  adjudication  in  bank- 
ruptcy and  the  consequent  deed  of  assignment  ?  Purchasei*8 
under  them  would  derive  title  depending,  in  part,  upon  these 
same  elements.  Would  our  courts  hesitate  to  entertain  ac- 
tions of  trover  in  behalf  of  such  purcliasers,  because  their 
title  could  not  be  made  out  without  tracing  it  through  the 
assignees  and  the  deed  of  assignment  ? 

In  my  view  of  the  present  action,  it  is  as  remote  from  a 
proceeding  or  matter  in  bankruptcy,  as  would  be  the  suit  of 
an  administrator,  for  a  like  cause  of-  action,  from  the  mat- 
ters of  administration  of  which  the  court  of  ordinary  has 
exclusive  cognizance.  Under  the  Code.  §331,  par.  10,  the 
exclusive  jurisdiction  of  this  latter  court  is  made  to  extend  to 
all  such  "  matters  and  things  as  appertain  or  relate  to  estates 
of  deceased  persons."  See  substantially  the  same  language 
in  Cobb's  Dig.,  283,  284.  Yet  administrators,  as  such,  sue, 
and  have  always  sued,  for  property  or  money,  in  the  supe- 
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nor,  county,  city  and  justice's  courts,  just  as  other  plaintiffs. 
It  has  never  been  suggested  that  their  suits  were  not  ordi- 
nary civil  cases,  or  that  the  subjects  of  them  were  compre- 
hended under  the  tenns,  "matters  and  things"  which  "ap- 
pertain or  relate  to  estates  of  deceased  person? "  In  Eng- 
land, assignees  in  bankruptcy  have,  I  think,  always  sued  in 
the  various  courts  of  law,  with  as  little  restriction  as  other 
people.  Receivers  in  equity,  when  authorized  to  sue  at  all, 
are  allowed  to  enter  the  appropriate  local  tribunals,  and  the 
actions  they  bring  are  not  considered  as  part  of  the  proceed- 
ings in  which  they  were  appointed,  but  complete  suits  in 
and  of  themselves. 

As  to  the  proviso  in  the  amendment  to  the  bankrupt  act, 
which  empowers  the  district  court  to  send  assignees  into  the 
state  courts  to  sue  small  claims,  I  regard  it  as  very  satisfac- 
tory evidence  that,  in  the  view  of  congress,  the  jurisdiction 
of  those  courts  was  not  before  taken  away  or  inhibited. 
The  object  of  th&  proviso  was  not  to  open  the  state  courts, 
but  to  keep  assignees  from  entering  the  federal  courts  un- 
necessarily. The  language  of  the  proviso  plainly  recognizes 
the  state  couits  as  already  having  jurisdiction  in  the  class  of 
cases  with  which  it  deals.     No  restriction  is  thereby  taken  i 

off  of  the  state  courts,  or  put  on.  Nothing  is  said  as  to  what 
those  courts  may  or  may  not  do.  Assignees  are  told  what 
they  shall  do,  if  ordered  by  the  proper  district  court.  They 
can  do  the  same  thing  without  orders,  but  must  do  it  in 
case  orders  are  addressed  to  them.  The  district  court  can 
turn  them  away  from  that  court  and  oblige  them  to  resort 
to  the  state  tribunals,  a  power  which  did  not  formerly  exist 


William  G.  Raoul,  plaintiff  in  error,  vs.  E.  M.  Newman, 

defendant  in  error. 

1.  When  the  action  is  on  an  account  for  services,  etc.,  and  the  plea 
is  *•  not  indebted,"  the  charge  of  the  court  should  not  concentrate 
the  attention  of  the  jury  upon  the  single  question  of  whether  there 
was  or  WHS  not  a  contract  of  employment 
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2.  When  the  value  of  services  is  an  essential  element  of  the  plaintiff's 
case,  and  the  plaintiff  himself  is  the  only  witness  on  the  point,  it  is 
error  for  the  court  to  say  to  the  jury  that  there  seems  to  be  no  con- 
flict in  the  evidence  as  to  value,  and  that  they  should  render  a  ver- 
dict for  the  value  proved,  if  they  find  that  the  plaintiff  was  employed 
by  the  defendant  This  is  to  express  an  opinion  that  some  value 
has  been  proved,  and  that  the  plaintiff's  testimony  is  credible. 

8.  Where  the  plaintiff,  if  employed  at  all  on  the  defendant's  credit, 
was  called  to  treat  a  minor  in  a  sudden  and  dangerous  emergency, 
when  the  father  was  absent,  the  scope  and  duration  of  the  employ- 
ment are  no  less  material  than  the  fact  of  employment  itself.  It 
ought  to  be  decided  by  the  jury  whether,  under  the  circumstances, 
the  arrival  of  the  father  terminated  the  engagement,  and  if  not, 
whether  it  continued  operative  after  the  services  immediately  ne- 
cessary were  rendered 

4.  The  mere  fact  that  .the  defendant  employed  the  plaintiff  as  a  phy- 
sician, is  not  decisive  of  the  liability  of  the  former  to  be  personally 
responsible  for  the  compensation.  If  there  was  a  great  and  over- 
whelming calamity  to  the  child  of  an  absent  parent,  rendering  med- 
ical aid  instantly  necessary,  and  the  plaintiff  comprehended  the  sit- 
uation, and  entered  on  the  service  without  reasonable  cause  to  be- 
lieve that  the  defendant  was  engaging  his  own  credit,  the  parent 
would  be  responsible  as  for  necessaries,  and  the  defendant  would 
be  treated  as  his  agent  to  call  the  physician. 

Charge  of  court.  Contracts.  Principal  and  agent.  Pa- 
rent and  child.  Before  Judge  Hill.  Bibb  Superior  Court. 
April  Term,  1877. 

This  was  complaint  by  Newman  against  Raoul,  on  an  ac- 
count for  medical  services  rendered  one  Kit  Rutland,  on  the 
employment  of  the  defendant.  The  jury  found  for  the 
plaintiff  $425.00.  The  defendant  moved  for  a  new  trial,  on 
numerous  grounds,  but  mainly  because  of  alleged  errors  in 
the  charge  of  the  court.  The  charge,  so  far  as  material,  is 
set  forth  in  the  opinion.  The  motion  was  overruled,  and 
the  defendant  excepted. 


Lyon  &  Nisbet,  for  plaintiff  in  error. 
Dessau  &  Stbohecker,  for  defendant. 
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Bleckley,  Judge.  • 

The  defendant  in  error  is  a  physician,  and  the  action  was 
by  him  against  the  plaintiff  in  error,  for  a  surgical  and 
medical  bill,  amounting  to  $425.00.  The  patient  treated 
was  a  negro  boy,  thirteen  or  fourteen  years  of  age,  and  the 
occasion  for  treatment  arose  from  injuries  received  by  the 
boy  on  the  track  of  the  Central  Railroad,  in  the  yard  of  the 
company's  warehouse.  Both  his  thighs  were  broken,  his 
arm  was  crushed,  his  hand  was  badly  mangled,  and  his  scro- 
tum was  torn  asunder,  so  that  his  testicles  rested  on  the 
thighs.  The  evidence  is  in  strong  and  stubborn  conflict  as 
to  some  of  the  material  facts ;  but  stated  most  favorably  for 
the  physician,  the  case  is  briefly  this :  He  and  the  plaintiff 
in  error  were  strangers.  The  latter  was  an  officer  of  the 
Central  Eailroad,  and  casually  noticed  a  crowd  collected 
about  where  the  boy  was  hurt — ^he  not  knowing  of  it  before. 
On  going  up  to  see  what  was  the  matter,  and  discovering 
the  boy's  condition,  he  requested  some  one  to  run  for  a 
doctor.  A  negro  who  heard  the  request,  or  to  whom  it  was 
addressed,  went  and  called  in  Dr.  Newman,  the  defendant 
in  error.  The  officer,  in  the  meantime,  applied  himself  to 
afford  such  relief  to  the  sufferer  as  he  could.  While  so 
engaged,  he  Called  out  to  know  if  the  doctor  had  come. 
In  response  Dr.  Newman  presented  himself,  and  said  he 
was  a  physician.  The  officer  replied,  "All  right ;  go  a-head ; 
do  what  you  can  for  the  boy."  Some  consultation  followed, 
in  which  Dr.  Newman  suggested  that  the  patient  ought  to 
be  removed.  The  officer  concurred,  procured  a  wagon  for 
the  purpose,  and  the  boy  was  put  into  the  wagon.  About 
that  time  the  boy's  father  arrived.  Another  physician — Dr. 
Holmes — having  also  arrived,  the  father  was  requested  by 
Dr.  Holmes,  to  take  his  choice.  The  father  answered  that 
he  had  no  choice ;  that  he  did  not  know  either  of  them, 
but  that  as  Dr.  Newman  was  first,  he  supposed  he  was  the 
one.  Dr.  Holmes  then  retired,  as  did  the  officer,  and 
neither  of  them  interfered  further.     The  boy  was  removed 
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in  the  wa^on  to  his  father's  house,  or  some  other,  and  Dr. 
Newman  there  dressed  his  wounds,  performed  the  needful 
surgical  operations,  and  treated  him  until  he  was  cured. 
His  bill,  as  declared  upon,  amounts  to  $290.00  for  reducing 
fractures ;  $80.00  for  replacing  testicles  and  stitcliing  scro- 
tum; $30.00  for  setting  and  stitching  the  mangled  hand; 
and  $75.00  for  twenty-iive  visits,  redressing  wounds,  and 
furnishing  medicines.  He  applied  to  the  father  for  money, 
and  obtained  as  much  as  fifteen  dollars,  but  it  was  taken  as 
a  loan,  and  a  note  was  given.  He  made  out  no  account 
against  the  father,  and  did  not  consider  him  as  his  debtor 
for  anything.  He,  however,  did  make  out  a  bill  against 
the  Central  Railroad  Company,  and  requested  the  plaintiff 
in  error  to  approve  it,  and  also  corresponded  on  the  subject 
with  the  president  of  the  company.  The  officer  refused  to 
approve,  and  the  president  refused  to  pay.  Dr.  Newman 
then  brought  his  action  against  the  officer  for  the  amount 
of  the  bill,  treating  it  as  a  demand  against  him  personally. 
On  the  question  of  amount,  the  only  evidence  was  that  of 
the  physician  himself,  and  he  ^  testified  it  was  reasonable, 
etc.  Neither  the  railroad  company,  nor  the  plaintiff  in 
error,  so  far  as  appears,  had  any  interest  in  the  boy  or  in 
his  services. 

The  court  charged  the  jury,  after  some  preliminary  ob-  . 
8ervations,  thus:  "There  seems  to  be  no  conflict  of  evi- 
dence about  the  value  of  the  services,  or  that  the  plaintiff  ren- 
dered them.  The  contest  for  your  attention  is,  whether 
the  plaintiff  was  employed  by  the  defendant,  Mr.  Raoul, 
to  attend  to  the  case.  If  there  be  any  conflict  of  testimony 
in  the  case,  it  is  your  duty  t »  reconcile  it  if  you  car,  and 
fiad  what  is  the  truth.  Inquire  if  the  plaintiff  rendered 
the  services,  and  if  so,  how  he  came  to  do  so.  What  are 
the  facts  and  circumstances  under  which  he  took  charge 
of  the  case?  If  you  find  that  he  was  employed  by  Mr. 
Raoul,  the  defendant,  then  find  a  verdict  for  the  plaintiff, 
and  find  the  amount  and  value  of  the  services  proved.     If 

you  find  that  he  was  not  employed  by  Mr.  Eaoul ;  that  he 
26 
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had  nothing  to  do  with  it ;  that  plaintiff  went  there  on  his 
own  account,  and  engaged,  on  his  own  volition,  in  the  mat- 
ter, then  your  verdict  should  be  for  the  defendant.  The 
defendant  denies  the  claim  set  up  by  plaintiff — denies  that 
he  sent  for  him  to  take  charge  of  the  case — and  if  you  so 
find,  as  claimed  by  defendant,  then  you  wiU  find  for  defen- 
dant. 

1.  The  plea  was  "  not  indebted,"  and  the  plaintifPs 
whole  case  was  thus  in  issue.  It  was,  therefore,  error  to 
narrow  the  inquiry,  by  instructing  the  jury,  that  the  eon- 
test  for  their  attention  was,  whether  the  plaintiff  was  em- 
ployed by  the  defendant. 

2.  Again,  the  plaintiff  could  not  recover  without  estab- 
lishing the  value  of  his  services.  The  court  said  to  the 
jury  that  there  seemed  to  be  no  conflict  of  evidence  aboat 
the  value  of  the  services,  or  that  the  plaintiff  rendered 
them  ;  and  then  went  on  to  direct  a  finding  for  the  plaintiff 
for  the  amount  and  value  of  the  services  proved,  on  the 
sole  condition  that  the  jury  should  find  that  the  plaintiff 
was  employed  by  the  defendant.  What  was  this  but  a  di- 
rect expression  of  opinion  by  the  court  that  a  material  fact 
in4he  case,  namely,  the  value  of  the  services^  was  made  out 
by  the  evidence  ?  The  plaintiff  had  been  pointedly  con- 
tradicted by  the  defendant  as  to  the  defendant's  declarations 
at  the  time  of  the  alleged  employment.  How  could  the 
court  know  but  what  the  plaintiff  stood  discredited  by  that 
contradiction?  and  if  he  did,  there  was  no  credible  evi- 
dence at  all  before  the  jury,  either  as  to  what  specific  ser- 
vices he  performed,  or  what  wafi  their  value.  Or  the  jury 
might  have  thought  that  the  plaintiff's  testimony  needed  no 
discounting  on  other  points  of  the  case,  but  that  his  interest 
subjected  it  to  more  or  less  discount  on  the  question  of 
value,  as  to  which  he  was  the  sole  witness.  Having  that 
wliole  field  to  himself,  the  jury,  but  for  the  intimation  of 
the  court,  might  have  believed  that  it  required  to  be  very 
closely  scrutinized  by  them. 

3.  Besides,  though  it  were  true  that  the  defendant  em- 
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ployed  the  plairitiflE  in  the  exact  terms  testified  to  by  the 
latter,  "  All  right,  go  ahead,  do  what  you  can  for  the  boy," 
and  though  it  were  true  that  both  parties  understood  that 
the  employment  was  on  the  defendant's  responsibility  and 
personal  credit,  yet,  it  would  not  follow  that  the  plaintiff, 
under  such  employment,  would  have  a  right  to  render  any 
more  service  than  the  pressing  emergencies  of  the  occasion 
called  for.  It  would  be  strange  if,  without  any  further  com- 
munication between  the  parties  on  the  subject,  (and  none 
seems  to  have  taken  place,)  the  plaintiff  could  go  on  to  the 
extent  of  twenty-five  visits,  and  debit  the  defendant  with 
his  whole  bill.  It  may  admit  of  serious  question  whether 
the  employment  continued  to  operate  beyond  the  time  when 
the  boy's  father  arrived,  and  took  charge  of  his  son.  Per- 
haps, in  the  opinion  of  a  jury,  that  might  be  naturally  and 
rationally  the  period  at  which  the  engagement  would  ter- 
minate, as  between  the  plaintiff  and  the  defendant.  At  all 
events,  the  extetit  and  duration  of  the  engagement  were  no 
less  for  the  consideration  of  the  jury,  than  was  the  question 
whether  there  wa?  an  engagement  at  all. 

4.  It  seems,  moreover,  to  have  been  thought  by  the  court 
that  any  employment  of  the  plaintiff  by  the  defendant,  how 
ever  it  may  have  been  intended  and  understood  at  the  time, 
would  render  the  defendant  personally  liable.  This  is  not 
correct.  The  jury  ought  to  consider  all  the  circumstances, 
and  determine  whether  the  plaintiff  believed,  and  had  a 
right  to  believe,  that  the  defendant  was  offering  his  own 
credit.  If,  in  the  presence  of  a  great  and  overwhelming 
calamity  to  a  human  being,  the  defendant  was  merely  acting 
for  the  absent  father,  and  the  plaintiff  so  understood  it,  the 
father  would  be  liable  for  any  necessary  services  rendered 
by  the  physician,  and  the  defendant  would  not  be  liable  for 
anything  done  by  the  physician  after  he  became  enlightened 
as  to  the  true  situation.  For  coming  to  the  spot  when  sent 
for  by  the  defendant,  he  "would  be  entitled  to  fair  and 
reasonable  compensation,  if  he  came  upon  a  bare  message, 
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(Jited  for  defendant  in  error,  Code,  §§  2714,  2720,2T3J>, 
2740;  3  Johns.,  104;  12  Ga.,  52;  1  Sel.  JS.  P.,  43;  3  Bos. 
&  Puller,  243 ;  2  Peters,  182 ;  1  Hilliard  on  Cont.,  250, 251 ; 
1  Addison  on  Cont.,  23 ;  30  Ga.,  420 ;  57  /J.,  52. 

Judgment  reversed. 


Angus  M.  Perkerson,  sheriff,  plaintiff  in  error,  vs.  Baimxin 
II.  OvERBY  et  al.,  defendants  in  error. 

IVbun  it  appeared  from  the  answer  of  the  sheriff,  which  was  not  tra- 
versed,  that  a  city  lot  had  been  levied  on  by  him,  and  an  undivided 
half  thereof  claimed  by  a  third  person  on  the  day  of  Bale,  and  tliat 
he  proceeded  to  sell  the  other  half  without  re-levying  and  re-adver- 
tising, and  that  it  was  bid  off  by  the  plaintiff  in  Ji.  fa.,  and  that  be. 
the  sheriff,  thinking  it  doulitful  thai  he  could  lawfully  sell  the  Mo- 
di vidcd  half  without  levying  and  advertising  again,  declined  to 
make  a  deed  to  the  purchaser,  and  to  receive  the  money  for  the 
property  sold,  and  when  it  did  not  appear  that  the  purchaser  ob- 
jected to  the  payment  of  the  money,  and  the  reception  of  the  deed, 
and  when  the  plaintiffs  in  older  Ji.  fas.  ruled  the  sheriff  for  the 
money : 

Meld,  that  the  rule  was  rightly  made  absolute,  and  the  judgment  ma- 
king it  absolute  should  not  be  arrested. 

Sep  concurring  opinion  of  Blkcki^et,  Judge. 

Sheriffs.     Levy  and  sale.     Before  Jndge  Peeples.    Ful- 
ton Superior  Court.     October  Term,  187G. 

Reported  in  the  opinions. 

P.  L.  Mynait,  for  plaintiff  in  error. 

W.  T.  Trippe  ;  McCay  &  Trippe,  for  defendants. 
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without  being  advised  of  the  circumstances  under  which  it  ^ 

was  sent. 

We  need  not  deal  further  with  the  grounds  of  the  motion  j 

for  new  trial.     For  error  in  the  charge,  the  new  trial  should 
have  been  granted.  | 


AUGUST  TERM,  1877.  415 


Perkcnon,  nherifl,  c*.  Overby  el  at. 


Jackson,  Judge. 

B.  H.  and  N.  Overby  and  others,  plaintiffs  in  fi.fa,^  ruled 
Perkerson,  the  sheriff  of  Fulton  county,  for  money  alleged 
to  he  in  his  hands  in  law,  under  the  facts  following:  John 
II.  James  had  had  a  Ji,  fa.  on  a  judgment  younger  than 
the  Overbys'  and  others,  levied  upon  a  city  lot  in  Atlanta, 
described  as  a  whole  lot.  On  the  day  of  sale,  an  undivided 
half  thereof  was  claimed  by  a  third  person,  and  the  slieriff, 
without  levying  again  or  re-advertising,  sold  the  other  un- 
divided half,  and  John  11.  James  bought  it.  The  sheriff, 
in  answer  to  the  rule,  stated  that  he  became  doubtful  of  his 
right  to  sell  the  other  half  without  re-advertising,  and 
therefore  declined  to  make  a  deed  to  James,  and  to  receive 
the  money  for  the  half  lot.  It  does  not  appear  from  the 
record,  that  James  objected  to  taking  the  deed  and  paying 
the  money,  but  it  appears  that  the  sheriff  declined  himself 
to  make  the  deed  and  receive  the  money.  The  court  be- 
low, at  the  instance  of  the  plaintiffs  in  older  judgments, 
made  the  rule  absolute  against  the  sheriff,  and  at  the  same 
terra,  afterwards,  refused  a  motion  to  arrest  the  judgment 
which  made  the  rule  absolute.  The  judgment  making  the 
rule  al)solute,  and  the  refusal  to  arrest  it,  are  the  rulings 
excepted  to. 

Can  a  sheriff  sell  an  undivided  half  lot  under  a  levy  of 
the  whole  lot  ? 

The  Code,  §3040,  requires  the  sheriff,  when  he  levies,  to 
describe  plainly  the  property  levied  on,  and  the  amount  of 
the  interest  of  defendant  therein.  But  it  seems  to  be 
weH  settled  that  less  than  the  whole  levy  may  be  sold.  In 
'20  G^tf.,  591,  Judge  Lumpkin  says  that  "both  at  sheriffs' 
and  administrators'  sales,  nothing  is  more  common  than  to 
^\\  lesa  property  than  is  advertised.  And  we  doubt  not 
the  right  of  the  administrator,  in  this  case,  to  limit  the  sale 
to  twenty  acres,  or  any  other  quantity."  Well,  if  a  divided 
half  can  be  sold  under  a  levy  of  the  whole,  why  cannot  an 
undivided  half?     The  land  described  in  the  levy  is  more, 


»i 


416  SUPREME  COURT  OF  GEORGIA. 

Perkcnon,  sheriff,  ««.  Orerby  «t  of. 

and  the  interest  8old  would  be  less,  in  both  cases,  than  that 
levied  on.  If  half  were  claimed — a  divided  half — the 
other  half  could  be  sold ;  though  the  interest  described  in 
the  levy  were  the  whole  lot.  So  an  undivided  half,  it 
would  seem,  under  the  decision  in  20  Ga.j  might  be  sold. 
It  is  covered  by  the  levy.  It  is  less  than  the  levy.  It  is  a 
part  of  the  land  levied  on,  capable  of  being  partitioned, 
and  just  as  clearly  defined  and  ca]>able  of  description  in  a 
deed,  as  if  marked  with  metes  and  bounds. 

Whatley  vs.  New8om.j  10  Ga.,  77,  simply  decides  that  the 
interest  sold  must  be  capable  of  being  described ;  and  in 
that  case,  "  the  interest  only  of  Whatley  was  levied  on  and 
sold,  and  conveyed  by  the  deed,  without  specifying  what 
that  interest  was."  It  would  seem,  if  the  interest  had  been 
specified,  it  would  have  conveyed  the  title ;  and  here  the 
interest  sold  was  an  undivided  half,  and  it  seems  to  have 
been  included  in  the  description  of  the  land  in  the  levy, 
and  would  hence  pass  the  defendant's  title. 

But  however  this  may  be,  it  does  not  seem  that  the  pur- 
chaser made  objection  to  taking  the  deed  and  paying  the 
money ;  why,  then,  should  the  sheriflf  not  make  the  deed, 
and  receive  it,  and  hold  it,  subject  to  the  order  of  the  court, 
especially  as  a  junior  plaintiff  in  ji.  fa,  bought  it,  and  older 
judgments  were  placed  in  his  hands  ?  We  think  that  it  was 
his  duty  to  take  the  money  and  make  the  deed,  and  if  legal 
questions  arose  thereon,  let  the  several  plaintiffs  in  ^.yi., 
and  the  purchaser  and  defendant,  if  they  saw  fit,  or  any  of 
them  saw  fit,  make  those  questions. 

It  is  said,  however,  that  on  this  money  rule,  these  plain- 
tiffs must  show  injury.  We  think  they  do.  The  land  of 
the  defendant  was  sold.  If  they  levied  on  it  again,  they 
might,  and  probably  would,  meet  a  lawsuit.  It  is  ranch 
safer,  we  think,  that  the  sheriff  shall  bring  the  money  into 
court  and  hold  it  subject  to  the  order  of  the  court  and  the 
rights  of  all  parties  in  respect  thereto,  than  to  act  in  l)ehalf 
of  one  of  the  parties  as  a  sort  of  guardian  of  that  party's 
interest,  without  even  a  request  from  that  party  so  to  da 


We   can   aee   how   tliere   might 
sheriff  and  the  parties  if  a  door  s 
it,  and  we  think  it  had  hetter  be 
affirm  the  jndgment. 
Judgment  affirmed. 

Bleckley,  Jndgc,  concurring. 

Upon  a  bare  donbt,  I  do  u 
ing  from  a  judgment  of  affirm 
ever,  my  doaht  is  so  near  a  cor 
it,  my  sense  of  duty  obliges  me  t 
to  indicate  the  grounds  of  it. 
sell  illegally,  and  discovered  his 
money  and  making  a  conveyance 
to  decline  to  consummate  the  ss 
Ga.,  629,  On  the  assumption  ■ 
law,  he  was  not  too  late  to  cor 
not,  as  against  the  movants  in  tli 
quired  liim  to  sell.  Their  exeeii 
nor  was  lie  in  any  default  for  no 
claim  was  upon  the  proceeds  of  t 
now  any  rights  against  the  8h( 
either  an  illegal  sale  which  wat 
execnting  a  conveyance  or  actu 
money,  or  a  legal  one  wliich,  if  r 
of  incompleteness  by  reason  of  e 
sion  of  the  sheriff,  oecnrring  afte 
to  sale  and  bid  off.  Thus  far, 
doubt ;  but  here  the  donbt  begin 
it  went,  legal  ?  Ought  the  sheriJ 
by  executing  a  conveyance,  an 
money!  The  levy  was  upon  the  1 
estate  in  severalty.  The  sale  i 
tliat  is.  upon  an  estate  in  cummo 
had  neither  been  levied  npun 
been,  persons  might  have  atten 
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dale,  whose  attendance  was  not  induced  by  the  advertise- 
ment as  published.  Thus,  the  departure,  in  making  the 
sale,  from  the  terms  of  the  levy  aud  advertisement,  may 
have  occasioned  injury  to  the  defendant  in  ^./l/.,  and  to 
other  interested  parties.  The  Code,  §  3640,  is  express,  that 
the  entry  of  levy  shall  plainly  describe,  not  the  proj^erty 
only,  but  also  the  amount  of  the  defendant's  interest  therein. 
Until  the  claim  was  interposed,  there  had  been  no  step 
taken  which  looked  towards  selling  an  undivided  interest 
Could  the  sheriff,  after  receiving  the  claim,  legally  expose 
to  sale  an  estate  in  coiimiou,  without  stopping  to  cut  down 
the  levy  or  to  re-advertise  ?  If  he  had  on  his  hands  a  levy 
that,  by  reason  of  the  interposition  of  a  claim,  he  could  not 
execute,  as  a  whole,  with  res[)ect  to  a  single}  foot  of  the  land 
embraced  in  it,  should  he  not  have  i*eturned  the  papers  to 
the  court  for  a  trial  of  the  claim,  as  directed  by  section  3736 
of  the  Code,  at  the  same  time  postponing  the  sale,  as  di- 
rected by  section  3727?  Or,  if  this  was  not  his  duty, 
should  he  have  received  the  claim  at  all,  as  it  did  not  affirm 
title  in  the  claimant  to  the  property  levied  upon,  but  only 
to  an  undivided  estate  or  interest  therein?  Throughout 
the  claim  laws  (Code,  section  3725  to  3740),  is  not  the  word 
property  used  in  the  sense  of  thing,  and  never  in  the  seuse 
of  interest  or  estate  ?  And  is  the  remedy  afforded  by  the 
claim  laws  applicable,  where  the  claimant  or  claimants  do 
not  claim  the  thing  itself,  but  only  a  joint  interest  in  it 
with  the  defendant  in  cxicution  ?  Suppose  one-half  or 
one-te^th  of  a  horse,  or  of  any  like  property,  to  be  claimed,  - 
what  is  the  sheriff  to  do?  What  is  an  administrator  or  a 
trustee  to  do  in  similar  cases  ?  It  would  certainly  tend  to 
great  confusion,  for  officers  or  agents  of  the  law  to  sell  a 
less  estate  in  things  than  the  proprietor  really  owned,  or  to 
sell  a  part  of  his  interest  at  one  time  and  the  balance  at 
another.  It  is  not  clear,  because  less  property  can  be  sold 
than  is  levied  upon  and  advertised,  that  a  less  estate  can  be 
sold.  To  cut  up  goods  or  lands  into  lots  or  parcels,  is  not  nn- 
common ;  but  to  produce  a  divided  ownership  by  legal  pro- 
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cess  is,  and  ouglit  to  be,  of  rare  occurrence.  If  a  claim  can 
be  used  to  arrest  the  sale  of  an  undivided  half,  when  the 
whole  is  levied  upon,  would  it  not  be  better  to  sell  nothing 
until  it  is  ascertained  what  estate  ought  to  be  sold  'i 


The  Hand  Gold  Mining  Company,  plaintiff  in  error,  vjk. 
John  A.  Pakkku  et  al.,  defendants  iu  error. 

A  provision  in  the  charier  of  a  mining  company,  that  the  right-of-way 
ovc^  unoccupied  lands,  for  the  carriage  of  water  necessarily  used  in 
gold  mining,  might  be  appropriated  by  the  payment  of  just  compen- 
sation, is  not  an  unconstitutional  exercise  of  the  right  of  eminent 
domain.  The  development  of  the  mineral  resources  of  the  state,  and 
the  production  of  the  metal  from  which  our  constitutional  currency 
is  stamped,  are  of  public  benefit. 

Injunction.  Eminent  domain.  Corporations.  Constitu- 
tional law.  Before  Judge  Lestp:r.  Lumpkin  County.  At 
Chaml>ers.     September  8,  1877. 

Reported  in  the  decision. 

W.  P.  Pkice  ;  H.  P.  Bkll  ;  McCay  &  Tkippk,  for  plain- 
tiff in  error. 

C.  D.  PuiLLiPs;  WiER  Boyd,  for  defendants. 

Wakner,  Chief  Justice. 

The  complainants  tiled  their  bill  against  the  defendant,  in 
which  they  alleged  that  they  were  the  owners  of  certain  de- 
scribed lots  of  land,  in  the  county  of  Lumpkin,  which  are  of 
great  value  for  mining  purposes ;  that  the  defendant  has 
notified  them,  in  consequence  of  their  refusal  to  grant  it  the 
ri^htof-way  over  their  land  for  the  purposes  specitied  in  its 
charter,  to  appoint  an  appraiser  to  assess  the  damages,  etc. 
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and  that,  in  default  of  their  making  such  appointment,  ap- 
plication would  be  made  to  the  ordinary  to  make  the  appoint- 
ment of  an  appraiser,  in  accordance  with  the  terms  of  its 
charter,  which  the  complainants  allege  is  unconstitutional, 
null  and  void,  so  far  as  it  authorizes  the  defendant  to  take 
private  property  for  the  use  of  its  company  for  the  pur- 
poses specified  therein.  The  complainants  prayed  for  a  per- 
petual injunction  to  restrain  the  defendant,  its  agents  and 
servants,  from  all  further  efforts  to  construct  its  flumes,  ditches 
and  canals  over  or  through  the  complainants'  said  described 
lands.  The  clmncellor  granted  the  injunction  prayed  for,  on 
the  ground  that  the  act  of  1874,  granting  the  defendant's  char- 
ter, in  so  far  as  it  authorized  the  taking  of  private  property 
for  the  purposes  as  therein  expressed,  was  unconstitutional 
and  void,  whereupon  the  defendant  excepted. 

The  first  section  of  the  act  incorporates  "  The  Hand  Gold 
Mining  Company"  for  the  purpose  of  diverting  or  turning 
the  waters  of  Yahoola  river  and  the  waters  of  Cane  creek 
from  their  natural  channel,  by  dam,  ditch  or  aqueduct  of 
any  kind,  so  as  to  work  for  gold  or  any  other  valuable  min- 
eral, according  to  the  hydraulic  process,  in  the  county  of 
Lumpkin,  on  any  lands  it  now  owns,  or  may  hereafter  own, 
or  that  it  may  be  possessed  of  either  by  purchase  or  lease. 
The  fourth 'section  of  the  act  grants  the  power  to  said  com- 
pany to  construct  through  or  over  any  vacant  lands  in  said 
county  of  Lumpkin,  not  represented  by  any  legal  owner  or 
claimant,  its  main  canal,  ditch,  flume,  trestle-work  or  aque- 
duct, for  the  purpose  of  developing  the  mineral  resources 
of  the  adjacent  lands,  and  also  provides  for  the  assessment 
of  damages  for  the  lands  thus  taken.  The  fifth  section  of 
the  act  provides  that  if  any  person  shall  refuse  to  grant  to 
said  company  the  right-of-way  through  his  lands,  or  en- 
deavor to  require  exorbitant  damages  from  said  company 
for  any  right  or  privilege  necessary  for  the  successful  pros- 
ecution of  said  mining  operation,  then  it  provides  for  the 
appointment  of  arbitrators  to  assess  the  damages,  with  the 
right  of  an  appeal  from  their  decision  by  either  party  to  the 
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assembly  have  granted  the  power  to  tlie  defendant,  in  its 
eliarter,  to  take  private  property  for  the  use  of  its  di  tch  or 
canal,  as  therein  specified,  for  the  exchis-he  use  of  tlie  de- 
fendant?    The  legal  presumption  to  start  with  is,  th^t  the 
general  assemhl},  in  tJie  exercise  of  its  right  of  eiK:iinent 
domain,  as  expressed  in  the  defendant's  charter,  had     suffi- 
cient evidence  before  it,  that  to  do  so,  would  be  for  the  use 
of  the  public,  or  for  the  public  good.     There  were  ele/en 
witnesses  sworn  for  the  defendant,  besides  the  defenclaut  8 
president,  some  of  whom  were  experienced  miners,  »11  ^* 
them  stating,  in  substance,  that  owing  to  the  scarcity  of 
water  on  the  gold  lands  in  question,  the  same  cannot  be 
successfullv  worked,  and  that  water  cannot  be  obtained  for 
that  purpose  from  any  other  source,  than  by  means  of  de- 
fendant's ditch  or  c^nal,  and  that  the  same  would  ^reatly^ 
facilitate  the  production  of  gold  on  said  lands.     There  "^^^ 
but  two  witnesses  examined  by  the  complainants,  ricitner 
of   whom  denied  the  statements  of   the  defendant's  ^^ ' 
nesses  as  to  the  benefit  which  would  result  from  tho  *^^ 
dwction  of  the  water,  by  defendant's  ditch  or  cau^^?  ^^. 
the  gold  belt  of  territory,  but  said  it  would,  in  their  of 
ion,  injure  the  value  of  complainants'  land.     The  e^i^^ 
in  the  record,  that  the  introduction  of  the  water   ^^  . 
defendant's  ditch  or  canal,  into  the  gold  belt  in  qti^^     ,^ 
would  greatly  facilitate  and  increase  the  productiou  o*    »  ^^ 
in  that  part  of  the  country,  most  strongly  preponde^'^'^^^^,  ^ 
favor  of  the  legislative  theory,  that  it  would  be    f  ^^     ^ 
public  good.     By  the  constitution  of    1868,  the    f^^^^  jgg^ 
assembly  have  the  power  to  incorporate  mining  covtx'P^      ^j. 
and  from  the  number  of  companies  that  have  beet*    *      ^m 
porated,  and  the  privileges  therein  granted,  it  woul^       ^j^at 
to  have  been  the  policy  of  the  state  to  encourage      ^cfi- 
branch  of  industry,  by  inducing  the  investment  of    ^^^      jta 
tic  and  foreign  capital  for  the  purpose  of  develop* ^^^^X»l 
hidden  wealth,  for  the  benefit  of  her  people.     The  ^^^^  o^ 
assembly  must  be  presumed  to  have  known  the  ^^^^^^ 
the  gold  lands  in  the  belt  of  territory  in  question,      ^ 
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as  its  topograpliy,  its  condition,  the  scarcity  of  water  thereon, 
as  well  as  the  necessi  y  which  existed  for  its  introduction 
by  the  means  proposed  by  the  defendant  to  enable  it  suc- 
cessfully to  work  its  own  lands  in  that  gold  belt,  for  the  gold 
which  was  imbedded  in  the  bowels  of  the  earth,  and  which 
would  not  do  the  defendant  or  any  one  else  any  good,  so 
long  as  it  remained  there  undeveloped.  Therefore,  in  view, 
not  only  of  the  benefit  that  would  primarily  result  to  the 
defendant,  by  enabling  it  to  extract  the  precious  metal  from 
the  bowels  of  the  earth  on  its  own  land,  where  it  was  doing 
nobody  any  good,  but  also  in  view  of  the  public  good  which 
would  necessarily  result  in  an  increase  of  the  constitutional 
currency  of  the  country,  and  thereby  add  to  the  perma- 
nent wealth  of  the  state,  the  general  assembly,  by  its  act  of 
incorporation,  proposed  to  the  defendant  that  if  it  would 
invest  its  capital  for  the  purpose  of  constructing  a  ditch,  or 
canal,  from  the  Yahoola  river  and  Cane  creek,  so  as  to  con- 
vej-  the  waters  thereof  to  its  own  lands  in  the  county  of 
Lumpkin,  as  before  described,  so  as  to  enable  it  successfully 
to  work  for  gold  according  to  the  hydraulic  process  thereon, 
that  it  would  exercise  the  right  of  eminent  domain  in  its 
behalf,  in  granting  to  it  the  right  of  way  for  its  ditch,  or  \ 

canal,  for  the  conveyance  of  the  water,  as  aforesiiid,  and  for 
the  purpose  aforesaid,  upon  its  making  just  compensation, 
as  provided  in  the  act,  for  any  private  property  that  might 
be  taken  for  the  right  of  way  for  said  ditch  or  canal.  The 
.defendant  accepted  the  terms  of  the  charter,  and  has  ex- 
pended a  large  amount  of  money  in  constructing  said  ditch, 
or  e^nal,  and  was  progressing  with  it  to  its  completion  when 
restrained  by  the  injunction  prayed  for  by  the  complain- 
ants. The  right  of  eminent  domain  may  be  exercised  by 
the  general  assembly  in  this  state  when  it  is  for  the  public 
good,  either  through  the  officers  of  the  state,  or  through 
the  medium  of  corporate  bodies,  or  by  means  of  individual 
enterprise :  provided,  always,  that  just  compensation  is 
made  for  the  property  taken.  Code,  §§2,222,  2,223,  2,224. 
Yming  vs.  McKenzie  d&  HarHsoii  et aL,  Zd  KMy^s  liep,^  31 ; 
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6th  Ga.  Rep.^  130.  Did  the  general  assembly,  in  the  exer- 
cise of  the  right  of  eminent  domain,  in  granting  the  right 
of  way  for  the  defendant's  ditch,  or  canal,  in  the  manner 
and  for  the  purpose  expressed  in  its  charter,  upon  just 
compensation  being  made  therefor,  violate  the  constitution 
of  the  state  ?  In  other  words,  was  the  grant  of  the  right 
of  way  to  the  defendant  to  construct  its  ditch,  or  canal,  for 
the  purpose  therein  expressed,  made  for  the  exclusive  use 
and  benefit  of  the  defendant,  or  was  the  main  inducement 
in  making  the  grant  by  the  general  assembly,  the  pubhc 
good,  to-wit :  the  increased  production  of  gold  for  the  use 
of  the  public  ?  Gold  and  silver  is  the  constitutional  cur- 
rency of  the  country,  and  to  facilitate  the  production  of 
gold  from  the  mines  in  which  it  is  imbedded,  for  the  use  of 
tlie  public,  is  for  the  public  good,  though  done  through  the 
medium  of  a  corporation,  or  individual  enterprise. 

The  increased  production  of  gold  from  the  mines  of  Lump- 
kin county,  by  the  means  as  provided  for  in  the  defendant's 
charter,  must  necessarily  be  for  the  public  good,  inasmuch 
as  it  will  increase,  for  the  use  of  the  public,  a  safe,  sound, 
constitutional  circulating  medium,  which  is  of  vital  impor- 
tance to  the  permanent  welfare  and  prosperity  of  the  people 
of  the  state  of  Georgia,  as  well  as  of  the  people  of  the  United 
States.  But  if  there  was  any  reasonable  doubt  as  to  the  ex- 
ercise of  the  right  of  eminent  domain  by  the  general  assem- 
bly, as  provided  in  the  defendant's  charter,  being  for  the 
public  good,  (and  we  think  there  can  be  none,  in  view  of 
the  evidence  in  the  record,)  still  that  doubt  should  be  re- 
solved in  favor  of  the  constitutionality  of  the  act.  The  de- 
fendant's charter  was  granted  since  the  adoption  of  the 
Code,  and  if  it  should  abuse  the  privileges  granted  to  it,  as 
was  suggested  on  the  argument,  it  will  be  competent  for  the 
general  assembly  to  withdraw  the  franchise  granted,  or  mod- 
ify the  same  at  its  pleasure,  as  was  held  by  this  court  in 
49  Ga.  Rep.,  151. 

The  case  of  Loughridge  vs.  Harris,  in  the  42  Ga.,  Ref^, 
500,  cited  by  the  defendants  in  error,  was  wholly  unlike  thQ 
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case  now  before  us,  in  several  of  its  important  features,  one 
of  which  notably  is,  that,  by  the  act  of  1869,  manufacturing 
companies  and  individuals,  were  authorized  to  judge  of  the 
expediency  of  exercising  the  right  of  eminent  domain,  in- 
stead of  the  general  assembly,  provided  the  company,  or  in- 
dividual, owned  both  banks  of  the  stream  on  which  the 
mill  or  mills  were  to  be  erected.     In  view  of  the  evidence 
contained  in  the  record,  as  to  the  necessity  for  the  general 
assembly  to  exercise  the  right  of  eminent  domain,  in  grant- 
ing the  right  of  way  for  the  defendant's  ditch  or  canal,  to 
convey  the  water  from  Yahoola  river  and  Cane  creek  into  the 
gold  belt  of  territory  in  the  county  of  Lumpkin,  for  the  suc- 
cessful working  of  the  valuable  gold  mines  to  be  found 
there,  so  as  to  increase  the  production  of  gold  for  the  use 
of  the  public  through  the  medium  of  the  defendant's  corpo- 
ration, the  general  assembly  did  not  exceed  its  constitutional 
power  in  making  the  grant  to  the  defendant  of  the  right-of- 
way,  as  expressed  in  its  charter,  for  the  purpose  and  upon 
the  terms  as  therein  expressed.     Let  the  defendant's  ditch 
or  canal  be  constructed  in  pursuance  of  the  grant  in  the  de- 
fendant's charter,  and  let  the  water  from  Yahoola  river  and 
Cane  creek  flow  therein  into  the  gold  belt  of  Lumpkin 
county,  where,  in  the  judgment  of  the  general  assembly  of 
the  state,  the  public  good  require^  it  should  flow,  so  as  to 
enable  the  defendant  to  increase  the  production  of  gold  on 
its  own  land,  not  only  for  its  own  use  and  benefit,  but, 
tlirough  its  agency  and  organization,  for  the  use  and  benefit 
of  the  public,  which,  at  the  present  moment,  is  greatly  in  j^j 

need  of  ,an  increase  of  that  constitutional  currency  recog-  i 

nized  by  the  fathers  of  the  republic  in  1787  as  being  of  | 

vital  importance  to  the  welfare  and  permanent  prosperity 
of  the  people. 

Let  the  judgment  of  the  court  below  granting  the  injunc- 
tion be  reversed. 
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Ella  Goins,  by  next    friend,  plaintiff  in    error,  vs.   The  ^ 

Wkstern  Railroad  Company  of  Alabama,  defendant  m 
error. 

A  railroad  company  permitted  excursion  tickets  to  be  sold  at  one  dol- 
lar each,  which  entitled  the  holders  to  pass  over  the  road  from  Co- 
lumbus, Ga.,  to  Opelika,  Ala.,  and  return.  A  part  of  the  contract 
was,  that  holders  not  choosing  to  return  on  the  excursion  train,  mig**^ 
come  back  on  any  regular  train  the  next  day.  Among  tho»e  who 
exercised  this  option,  was  a*  young  lady,  who  got  aboard  the  fir®* 
regular  train  next  day,  and  wjis  informed  by  the  conductor  that* 
without  making  himself  responsible,  he  could  not  pass  her  on  sn 
excursion  ticket,  as  his  orders  were  not  to  do  so,  and  that  she  would 
have  to  pay  the  usual  fare  to  Columbus,  whidi  was  $  1 .50.  Being  wltn- 
out  money,  she  ICit  the  train,  and  waited  for  the  next  one.  On  i^^*  ^*^ 
ticket  was  recognized,  and  she  returned  to  Columbus.  It  left  Ope"" 
at  11  o'clock  at  night ,  and  arrived  at  Columbus  at  1.30  A.  M.  TUe  tra**^ 
whose  conductor  refused  to  carry  her,  was  twelve  or  thirteen  ^^*V 
earlier.  The  pecuniary  value  of  her  time  was  $1.80  a  d»y- 
was  about  seventeen  years  of  age.  Her  fatlier  was  def*^  • 
mother  living.  She  was  absent  on  the  excursion  wit**  "^ 
friends,  and  without  auy  special  protector.  To  the  house  of  *  ^^ 
tive  who  resided  about  one  mile  from  Opelika,  she  walK^  * 
being  refused  a  passage  on  the  morning  train,  and  there  s"*®.  ,  ^ 
mained  until  the  proper  time  for  leaving,  in  order  to  take  I J»^  ^  ot 
train.  The  conductor  was  polite.  He  refused,  because  he  1***^  ^_ 
been  informed  of  the  contract,  the  tickets  not  indicating  it,  ^^  ^^ 
cause,  on  telegraphing  from  Opelika  to  the  general  ticket  ^^^^^\u 
Montgomery,  the  latter  Replied  with  instructions  not  to  to^^^Z^^ 
the  tickets.  The  agent  at  Columbus,  by  whom  the  contr^^  g^i 
made,  had  failed  to  report  all  the  terms  of  it,  but  before  t  J*^       p|i 


train  passed  Opelika,  he  explained  to  his  superiors  by  tel^i^       jol 
and  there  was  no  further  misunderstanding.     In  a  suit  in  f**'X,--iDa- 


the  young  lady,  by  her  next  friend,  against  the  company  fof  *^  rf^ 
ages,  the  jury  returned  a  verdict  for  one  thousand  dollar^'  jjc^ 
court  granted  a  new  trial,  on  the  sole  ground  that  the  damag^^  ^^^b' 
excessive.  In  the  opinion  of  the  supreme  court,  they  were  ^^  ^ft- 
excessive  ;  and  it  was  not  only  the  right,  but  the  duty,  of  tt^^ 
siding  judge  to  order  a  new  trial. 


New  trial.     Damages.     Before  Judge  Crawford. 
cogee  Superior  Court.     May  Term,  1877. 

Eeport  unnecessary. 


>t*»^ 
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HiLLiARD  &  RcssELL ;  R.  A.  Russell,  for  plaintiff  in 
error. 

Joseph  F.  Pou  ;  Peabody  &  Brannon,  for  defendant. 

Bleckley,  Judge. 

In  the  administration  of  justice,  the  same  protection  must 
l)e  extended  to  corporations  as  to  natural  persons.  All 
suitors  are  equal  before  the  law.  A  court  should  hesitate 
as  little  to  set  aside  an  excessive  verdict  when  it  is  asrainst 
a  corporation  as  when  it  is  in  favor  of  a  corporation.  Wild 
and  extravagant  recoveries  for  injuries  that,  in  themselves 
and  in  their  consequences,  are  moderate,  are  not  to  be  up- 
held against  anybody,  or  in  favor  of  anybody.  In  this 
state,  the  judges  are  swoni  to  administer  justice  without  \ 

respect  to  persons,  and  to  do  equal  right  to  the  poor  and  to  , 

the  rich.     Judge  Crawford,  as  it  appears  to  us,  acted  in  the  \ 

true   spirit   of    this  oath,   when  he  set  aside  the  verdict.  [ 

On  the  facts  in  the  record,  our  opinion  is  that  the  damages  [ 

were  not  simply  excessive,  but  grossly  excessive. 

Counsel  cited  31  Ga.,  369  ;  Code,  §  2947  ;  29  Ga.,  294 ; 
37  lb.,  607;  30  74.,  212;  11 /J.,  537;  Code,  §§3066, 
3067  ;  5  Mason,  177 ;  32  Ga.,  472  ;  44  Miss.,  467 ;  36  //>., 
666  ;  40  lb.,  375,  395 ;  16  How.,  469  ;  23  Penn.,  147;  Ang. 
it  Ames  on  Cor.  §  568. 

Judgment  affirmed. 


Isaac  C.  Harris,  plaintiff  in  error,  vs.  Littleberry  Hines, 

defendant  in  error. 

The  dismissal  of  a  bill  in  equity  carries  the  whole  ease  out  of  court, 
including  the  answer  of  defendant  thereto,  if  said  answer  contain  no 
set-off  or  other  prayer  for  relief  in  the  nature  of  a  cross-bill ;  and  the 
defendant  cannot,  five  years  after  the  dismissal  of  the  bill,  be  made 
a  party  thereto,  and  then  file  a  cross-bill,  or  answer  in  the  nature  of 
27 
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a  cross-bill,  against  complainant.  It  does  not  alter  tbe  case  that  the 
original  bill  was  served  on  defendant's  agent  acting  under  a  power  of 
attorney  from  him,  he  being  a  non-resident,  and  that  the  agent  an- 
swered the  original  bill  for  defendant^  and  has  since  died.  The  new 
answer,  in  the  nature  of  a  cross-bill,  cannot  be  engrafted  upon  the 
old  answer,  which  contained  no  set-off  or  other  prayer  for  relief,  but 
only  a  prayer  to  be  dismissed  with  costs. 

Equity.  Practice  in  the  Superior  Court.  Before  Judge 
Clabk.     Lee  Superior  Court.    March  Term,  1877. 

It  is  to  be  inferred  from  the  record  that  a  bill  for  injunc- 
tion had  been  filed  by  Harris  against  one  McLeod  and  Rich- 
ardson as  agent  of  Hines,  a  Texan  ;  the  bill  itself  is  not  in 
the  record.  On  March  25, 1867,  Kichardson  filed  an  answer 
alleging,  in  brief,  as  follows :  In  1859,  he,  as  agent,  sold  to 
McLeod  tlie  land  involved  in  this  controversy ;  he  took  notes 
for  the  purchase  money,  and  gave  bond  for  titles.  The 
notes  were  never  paid ;  McLeod  was  unable  to  pay  them ; 
the  parties  agreed  to  rescind  the  trade ;  it  was  done ;  the 
papers  were  surrendered.  Defendant  denies  all  privity  in, 
or  consent  to,  the  trade  between  McLeod  and  Harris,  or 
knowledge  thereof,  except  from  rumor.  McLeod  having 
put  some  improvements  on  the  place,  defendant  allowed 
him  to  tarry  awhile  as  a  tenant  at  will,  that  he  might  not 
lose  all  benefit  of  his  handiwork.  He  sold  the  land,  and 
Harris  bought  with  notice.  Under  the  agreement  men- 
tioned, McLeod  returned  the  premises  to  defendant,  who 
placed  his  son  and  another  in  possession.  In  the  absence  of 
the  agents,  Harris  seized  the  place  and  became  master  of 
the  situation  He  has  since  retained  it.  He  is  insolvent 
After  these  allegations,  defendant  contented  himself  with 
a  single  prayer — to  be  dismissed  with  his  costs,  in  the  osual 
form.  It  seems  to  be  understood  in  the  record  that  the  bill 
was  dismissed  about  1870 — ^no  dismissal  appears,  but  it  is 
treated  as  having  taken  place. 

In  1874^  an  order  was  granted  making  Hines  a  party  de- 
fendant in  place  of  Richardson,  and  time  granted  him  to 
amend  the  answer.     In  1875,  he  did  so,  allegiii^,  besides  the 
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facts  above  stated,  that,  in  the  progress  of  the  litigation, 
complainant  had  been  compelled  to  give  to  Richardson  two 
bonds  for  the  payment  of  rent,  amounting  to  $1,500.00; 
that  he  was  insolvent,  but  the  bonds  were  good ;  that  he  had 
wrongfully  held  the  place  since  1867,  of  the  annual  value 
of  $1,000.00.  The  answer  was  in  the  nature  of  a  cross-bill, 
and  prayed  that  the  bonds  given  by  complainant  might  be 
used  for  this  defendant's  protection ;  that  the  place  be  de- 
creed to  him,  and  an  account  and  settlement  be  had  for  rent. 

The  jury  found  for  Hines  the  premises  in  dispute  and 
$2,075.70  fuesne  profits.  Harris  moved  for  a  new  trial ;  the 
motion  was  overruled,  and  he  excepted. 

For  the  other  facts  see  the  opinion. 

W.  A.  Hawkins,  for  plaintiff  in  error. 

G.  W.  Warwick  ;  Fked  H.  West,  for  defendant. 
Jackson,  Judge. 

Harris  filed  a  bill  against  McLeod  and  Richardson,  as 
agent  for  Hines,  who  resided  in  Texas,  to  quiet  the  posses- 
sion of  a  certain  tract  of  land  Harris  bought  of  McLeod, 
and  McLeod  of  Richardson,  as  agent,  the  title  being  in 
Hines.  This  bill  was  brought  to  Lee  superior  court  in  1867, 
and  Richardson  answered  it,  but  set  up  no  equitable  set-off, 
and  prayed  for  no  relief  at  all  in  the  answer ;  but  the  an 
Bwer  was  simply  and  solely  defensive  to  the  bill,  and  the 
only  prayer  therein  was  the  usual  prayei*  to  be  dismissed 
with  costs.  Afterwards  Richardson  died,  and  in  1874  Hines 
moved  to  be  made  a  party  to  the  bill,  and  to  be  allowed  to 
answer  in  the  nature  of  a  cross-bill  and  to  pray  for  relief. 
This  motion  was  granted,  and  Hines  obtained  a  decree  for 
relief  against  Harris,  turning  him  out  of  possession  and  re- 
covering rents  from  him  to  a  large  amount.  The  grounds 
upon  which  he  was  made  a  party,  and  was  permitted  to  re- 
vive the  dismissed  bill,  were  to  the  effect  that  Richardson, 
his  agent,  was  dead ;  that  Harris  was  insolvent,  and  had  given 
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bonds  and  security  to  secure  tlie  rents  in  the  original  bill, 
and  that,  witliout  the  aid  of  these  sct^.nrities,  he,  Hines, 
Avould  be  remediless — the  land  being  badly  worn,  and  Har- 
ris not  able  to  respond  for  rents ;  all  of  which  will  more  fully 
appear  from  the  pleadings  and  facts  reported. 

Stripped  of  all  surplusage^  the  question  is  made  by  the 
bill  of  exceptions,  which  brings  the  case  here,  can  a  bill 
which  was  dismissed  by  the  complainant  four  or  live  years 
before,  be  revived  by  the  defendant  who  answered  the 
same,  but  in  the  answer  set  up  no  set-off  or  other  aggressive 
equity,  and  prayed  for  no  relief  whatever  but  to  be  dis- 
missed with  c(«ts — can  such  a  bill  be  revived  for  the  pur- 
pose of  engrafting  a  cross-bill,  or  answer  praying  relief, 
upon  an  answer  which  was  purely  defensive,  and  prayed 
for  nothing  but  to  depart  with  costs? 

The  only  prayer  he  made  in  the  original  answer,  through 
his  agent,  he  had  granted  him ;  that  is,  to  be  thence  dis- 
missed with  his  reasonable  costs.  He  was  thence  dismissed 
with  liis  reasonable  costs ;  for  when  the  complainant  dis- 
missed the  bill,  of  course  it  was  at  complainant's  own  costs, 
and  defendant  had  none  to  pay.  It  would  be  strange  if  a 
party  could  successfully  complain  of  his  own  prayer  in  his 
own  pleadings  being  granted  by  the  court.  He  got  what 
he  asked,  and  must  not  complain  that  he  did  not  ask  aright. 

The  Code — section  4130 — declares  that  *'  a  complainant 
may  dismiss  his  bill  at  any  time,  either  in  term  or  vacation, 
BO  that  he  does  not  thereby  prejudice  any  right  of  the  de- 
fendant. If  equitable  claims,  by  way  of  set-off  or  other- 
wise, have  been  set  up  by  the  answer,  the  dismissal  of  the 
bill  shall  not  intei*fere  with  the  defendant's  right  to  a  hearing 
and  trial  on  such  claims  in  that  proceeding."  But  in  this 
case  no  right  of  defendant  was  prejudiced ;  he  got  all  he 
asked  for ;  and  no  equitable  claiin^  either  of  9et-qff  or  other- 
wise^ teas  set  up  in  the  answer.  Therefore,  the  complain- 
ant had  Icearly  the  right  to  dismiss  the  bill,  and  such  dis- 
missal carried  with  it  the  whole  proceedings — ^all  the  case — 
plea,  answer,  and  everything  else. 
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It  cannot  alter  the  principle  that  tlie  defendants  agent  in 
Georgia  was  sued  in  the  original  hill,  and  that  he  made  the 
defective,  or  merely  defensive,  answer  tliereto.  The  only 
way  that  this  defendant  could  possihly  come  in  as  a  defen- 
dant at  all,  must  be  through  this  agent.  If  lie  was  not  sued 
in  the  person  of  his  agent,  he  had  no  right  to  be  made  a 
d^fendunt  to  the  bill ;  if  he  was  sued  in  the  person  of  the 
agent,  he  is,  of  course,  bound  by  the  answer  the  agent  made, 
and  the  answer  to  the  prayer  he  invoked. 

Nor  can  it  make  any  difference  that  the  agent  died  after 
the  bill  was  dismissed. 

But  the  defendant  in  error  invokes  the  aid  of  section 
4177  of  the  Code.  That  section  declares  that  "no  mere 
formality,  or  omission  of  a  formality,  shall  vitiate  or  delay 
a  proceeding  in  equity,  but  the  same  liberality  as  to  amend- 
ment shall  be  allowed  therein  as  in  a  proceeding  at  law." 
But  the  trouble  here  is,  that  there  was  nothing  in  court  to 
amend  by.  The  case  was  dead.  The  attempt  was  to  en- 
graft a  live  branch  on  a  dead  tree.  The  case  was  out  of 
court;  the  answer  of  the  agent  was  out  of  court,  and  when 
the  new  answer  was  engrafted  on  the  old  one,  it  was  fas- 
tened to  a  thing  out  of  court.  It  is  no  formality,  or  omis- 
sion of  a  formality,  but  goes  to  the  root  and  heart  of  all 
judicial  proceedings  in  equity;  for  if,  at  the  end  of  four 
or  five  years,  a  person  interested  can  be  made  a  party  to  a 
dismissed  bill,  and  revive  it  for  that  purpose,  under  the 
facts  disclosed  in  this  record,  and  renew  litigation  thereon, 
he  may  do  so  in  any  case  where  he  can  bring  in  new  equi- 
ties and  new  prayers,  which  demand  equitable  relief,  and  no 
case  would  end. 

We  do  not  say  what  Hines  may  or  may  not  do  oi«  an 
original  bill  of  his  own.  We  merely  rule  that  he  Las  no 
standing  at  all  in  court  on  a  cross-bill  tied  on  to  this  dis^ 
missed  bill. 

As  this  is  vital  to  the  case  this  record  makes,  it  is  unnec- 
essary to  look  further. 

Judgment  reversed. 


A 
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Amm  £.  EtYEA  et  al.,  admiQietmtore,pIa 
TuoMAB  D.  WiLLiAMaoN,  defond 

(Bleckley,  Jadge,  hAvIng  been  of  coodsal.  H 

i  deputy  marshal  o(  the  Uaitcd  States  caanot  1 
official  duty.     Such  acllona  should  be  aga 

Actions.     Officers.      Marshals.     Depi 
Peeples.     Fulton  Superior  Court.     Oi 

Reported  in  tlie  decision. 

Henkt  Hillyeb,  for  plaintiffs  in  erro 

A.  W.  Hammond  &  Sou,  for  defenda 

Waenee,  Chief  Jastice. 

The  plaintiff  brought  his  action  aga 
to  recover  the  proceeds  of  certain  tot 
leged  had  been  seized  by  the  defendants* 
States  deputy  marshal,  for  a  violation  ol 
revenne  laws.  Pending  the  litigation 
the  seizure  of  the  tobacco,  by  consent,  a 
was  obtained,  ordering  the  tobacco  to  b 
ceeds  paid  into  the  hands  of  the  regit 
abide  the  result  of  the  investigation  a 
bacco  was  subject  to  be  forfeited.  O 
issue  on  the  26th  of  May,  1871,  there  v 
forfeiture  of  the  tobacco,  and  rni  the 
was  passed  for  the  payment  of  $929,60, 
tobacco,  to  Williamson,  the  plaintiff, 
evidence  in  the  (ccord,  that  the  defc 
deputy  marshal,  did  not  pay  into  the  h 
the  proceeds  of  the  sale  of  the  tobacc 
to  do,  bnt  retained  it  in  his  own  hands,  n 
of  which  the  plaintiff's  action  was 
trial  of  the  case,  the  defendants  made 
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snit,  which  wae  overrnled  by  the  court,  and  they  excepted. 
The  defendants  also  excepted  to  the  rnling  oot  of  the  evi- 
dence of  Smith  and  GiUespie  by  the  court,  as  set  forth  in 
the  record.  The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  $670.16. 

The  main  controllinji; question  in  the  case,  is  whetberthe 
plaintiff  was  entitled  to  maintain  his  action  against  the  de- 
fendants' intestate  as  deputy  marshal,  on  the  statement  of 
facts  contained  in  the   record  ?     By  the  common  law  an 
action  could  not  be  maintained  directly  against  a  deputy  or 
□nder-fiheriff,  for  a  breach  of  duty  of  the  office  of  sheriff, 
but  must  have  been  brought  against  the  sheriff,  though  the 
defanit  was  occasioned  by  the  act  of  the  deputy  or  nnder- 
sheriff.      Cameron  ««.  Reynolds,  Ist  Cowper's  Rep.  438. 
Crocker  on  Sheriffs,  section  19.    It  required  a  statute  in 
this  state  to  authorize  a  deputy  or  under-sheriff  to  be  sned 
by  the  party  aggrieved,  for  a  breach  of  official  duty.     See 
Code,  section  'i9iS.    By  tbe  acts  of  congress,  of  1793  and 
1861,  the  marshals  of  the  several  districts,  and  their  depa- 
ties,  have  the  same  powers  in  executing  the  laws  of  the 
United  States  as  sheriffs  and  their  deputies  in  the  several 
states  have,  by  law,  in  executing  the  laws  of  the  respective 
-'  '  -     "----""''  '.ut«a  United  States,  section  788.    There 
United  States,  that  we  have  been  able 
rizes  a  deputy  marshal  to  be  sued  for 
loty.    The  acts  of  1795  and  1861,  be- 
nfer  any  such  authority.     The  liability 
a  sued  for  a  breach  of  official  duty  oc- 
or  deputy,  is  the  same  as  that  of  sheriff 
so  far  as  we  can  discover.    It  was  insia- 
for  the  defendant  in  error,  that  he  found 
ids  of  the  intestate  of  the  plaintiffs  in 
ed  to  recover  it  unless  he  could  show 
ver  to  the  marshal,  his  principal.     But 
trial  showed  that  he  had  received  the 
capacity  as  deputy  marshal,  and  that  it 
cial  duty  in  not  paying  over  the  pro- 
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ceeds  of  the  sale  of  the  tobacco  to  the  register  of  the  court, 
as  the  order  of  the  court  required  him  to  do.  The  evi- 
dence at  the  trial,  disclosed  tlie  fact  that  the  money  in  the 
hands  of  the  defendants'  intestate,  had  been  received  bv 
him  in  his  official  capacity  as  deputy  marshal,  and  that  it 
was  a  breach  of  official  duty  in  not  paying  the  money  over 
to  the  register,  under  the  order  of  the  court,  for  which  the 
marshal  was  liable,  and  there  being  no  legal  authority  to  sue 
the  defendants'  intestate,  as  deputy  marshal,  for  a  breach  of 
that  official  duty,  the  court  erred  in  overruling  the  defen- 
dants' motion  for  a  non-suit  on  the  statement  of  facts  con- 
tained in  the  record. 

Whether  a  United  States  marshal  is  liable  to  be  sued  in  a 
state  court  for  a  breach  of  duty  in  not  obeying  the  orders 
of  a  district  court  of  the  United  States,  requiring  him  to 
pay  over  m(»ney  to  the  register  of  that  court,  we  express 
no  opinion.  The  view  which  we  have  taken  of  the  main 
question  in  this  case,  renders  it  unnecessary  to  express  any 
opinion  in  regard  to  the  exceptions  ruling  out  the  testimony 
of  Smith  and  Gillespie. 

Let  the  judgment  of  the  court  below  be  reversed. 


Charles  L.  Dendy,  plaintiff  in  error,  vs.  Gamble  &  Cope- 
land,  defendants  in  error. 

1.  A  special  plea  by  a  surety,  that  he  signed  the  note  sued  upon  to  en- 
courage the  principal  to  pay  it,  and  that  it  was  well  understood  by 
the  payee  and  the  surety  that  the  latter  was  not  to  be  liable  on  the 
note,  is  not  a  defense  to  the  action,  and  may  be  stricken  on  demur- 
rer; the  note  being  an  absolute  promise  to  pay,  no  written  qualifi- 
cation or  modification  of  its  terms  being  alleged,  and  no  fraud  or 
mistake  in  reducing  the  real  contract  between  the  parties  to  writing 
being  set  up  in  the  plea 

2.  A  plea  that  the  defendant  is  not  indebted,  is  not  a  plea  of  the  general 
issue,  when  it  proceeds  to  set  forth  specially  certain  facts  as  consti- 
tuting the  reason  why  he  is  not  indebted.  In  such  case  there  are  not 
two  pleas,  but  one. 
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Davis  alone  to  pay  it.  Snbsequentij  .  .  .  Gamble  & 
Copeland  sent  the  said  Davis  with  the  note  for  him  to  sign, 
and  he  signed  it,  simply  as  aforesaid ;  .  .  .  and  it  was 
well  understood  by  said  plaintiffs  and  this  defendant,  as 
aforesaid,  that  the  respondent  was  not  to  be  liable  on  said 
note."  The  note,  however,  is  absolute  and  unconditional. 
It  is  an  express  contract,  on  the  part  of  both  principal  and 
surety,  to  pay  a  sum  of  money  on  or  before  a  given  day,  less 
than  a  month  after  its  date.  When  a  man's  real  contract  is 
not  to  pay,  what  sense  or  reason  is  there  in  signing  a  writ- 
ten contract  that  he  will  pay  ?  To  allow  such  a  defense  as  this 
to  be  effective  would  be  to  overthrow  the  most  trustworthy 
monuments  of  the  engagements  of  men  to  men.  What  se- 
curity would  the  most  solemn  writings  any  longer  afford  i 
In  striking  the  plea,  on  demurrer,  the  court  made  the  only 
proper  disposition  of  it.  See  Ma/asfield  vb.  Barber^  (this 
term,)  and  cases  therein  cited. 

2.  It  is  suggested  in  the  brief  of  counsel,  that  it  was  cer- 
tainly error  to  strike  the  whole  answer,  as  it  embraced  a 
plea  of  the  general  issue,  as  well  as  a  special  plea.  But  the 
"  not  indebted,"  with  which  the  answer  set  out  was  not  a 
separate  plea,  but  a  part  of  the  special  plea  itself.  The  two 
parts  were  connected  by  language  which  plainly  imported 
that  the  particular  facts  narrated,  were  intended  to  stand  for 
premises  from  which  the  conclusion  of  "  not  indebted  "  was 
supposed  to  follow.     There  was  one  plea  only,  not  two. 

Judgment  affirmed. 


The  Central  Bailboad  and  Banking  Compant,  plaintiff  in 
error,  vs.  Maby  J.  Seabs,  defendant  in  error. 

1.  Though  recitals  of  facts  in  the  grounds  of  the  motion  for  a  new  trial 
be  not  sufflctently  certified  as  true  in  the  bill  of  exceptions,  yet  If  the 
record  shows,  by  the  judge's  indorsement  on  the  motion,  that  they 
are  "approved "  by  him,  such  approval  is  a  sufficient  veriflcatioiL 

2.  Where  the  question  is  in  respect  to  the  fault  of  the  husband  of  plain- 


438  SUPREME  COURT  OF  GEORGIA. 


The  Central  Railroad  and  Banking  C<    •    Scant. 


would  uncouple  the  cars  for  him.  As  the  train  backed  up 
to  the  point  where  this  was  done,  it  was  going  a  little  faster 
than  usual.  Deceased,  standing  beside  the  track,  said  to 
the  engineer,  "  hold  up  I "  and  signaled  for  him  to  stop ;  he 
then  went  between  the  engine's  tender  and  the  box  car  next 
to  it,  and  took  hold  of  the  pin  to  uncouple  them.  The  train 
continued  to  move  very  slowly  ;  deceased  took  a  few  short 
steps  forward ;  the  bar  which  connects  the  rear  brakes  of 
the  tender  struck  his  leg ;  he  fell  forward,  calling  out  for 
the  engineer  to  *Miold  up!"  The  brake  ran  up  on  his 
back,  and  he  was  dragged  along  some  twelve  or  fifteen 
feet.  He  was  crushed  and  mutilated  so  that  he  died  in  an 
hour  or  two.  The  engineer's  duty  is  to  watch  the  conduc- 
tor's signals  and  act  according  to  them.  Seeing  hiui  thus 
dragged,  his  son  called  out  to  the  engineer  to  stop,  which 
the  latter  then  did,  and  deceased  was  taken  from  the  track, 
lie  was  an  experienced,  good  conductor.  He  contributed 
to  his  wife's  support  about  $150  to  $200  per  month.  His 
probable  length  of  life  was  twenty-three  years. 

The  evidence  for  defendant  differed  from  the  above  in 
the  following  material  points :  The  conductor  has  general 
charge  of  the  train,  but  it  is  not  ordinarily  a  part  of  his  duty 
to  couple  or  uncouple  cars ;  he  does  not  couple  unless  in 
case  of  emergency ;  the  train  hands  generally  do  so.  At 
the  time  of  the  accident  the  train  was  backing  slowly  towards 
a  point  where  some  cars  were  to  be  left ;  it  had  not  reached 
the  point.  The  engineer  was  on  the  right  of  the  engine, 
the  fireman  on  the  left,  each  watching  for  signals.  When 
deceased  motioned  the  train  down,  the  fireman  said,  "that 
M'ill  do,"  the  steam  was  shut  off,  the  engine  reversed,  and 
the  brakes  put  on.  The  engine  was  rolling  by  inertia.  The 
engineer  did  not  know  that  deceased  had  gone  between  the 
cars ;  the  tender  hid  him  from  view.  So  doing  while  the 
train  was  in  motion  was  dangerous,  and  especially  so  between 
the  engine  and  the  cars.  They  had  time  enough  to  com- 
plete their  work  before  the  passenger  train  arrived ;  and  it 
could  have  been  seen  coming  for  more  than  half  a  mile. 

The  other  facts  will  be  found  in  the  opinion. 
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A.  R.  Lawton  ;  Spekb  &  Stewart,  for  plaintiflf  in  error. 

B.  H.  Hill  &  Son  ;  R.  H.  Johnston,  for  defendant. 
Jackson,  Judge. 

TliiB  action  was  brought  by  Mi's.  Sears  against  the  rail- 
road company  for  the  lioinicide  of  her  husband.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff  for  $8,750.00 ;  the 
defendant  moved  for  a  new  trial  on  various  grounds  set  out  in 
the  record,  the  court  overruled  the  motion,  and  the  error 
assigned  is  in  overruling  it  on  all  the  grounds  therein  taken. 

1.  The  first  point  made  for  our  adjudication  arises  on  a 
motion  of  the  defendant  in  error  to  confine  the  plaintiff  in 
error  to  certain  grounds  of  the  motion,  on  the  ground  tliat 
others  are  not  verified  in  accordance  with  law.  The  case 
made  by  the  bill  of  exceptions  comes  within  the  ruling  in 
the  Thompson  case,  and  tlie  motion  would  have  to  prevail 
if  nothing  more  appeared  in  the  record.  55  Ga,^  458;  but 
in  this  case  the  record  discloses  the  fact  that  the  grounds 
were  all  approved  by  the  presiding  judge,  and  the  approval 
was  indorsed  on  the  motion  for  a  new  trial.  This  verifica- 
tion is  suflicient. 

It  is  true  that  the  approval  appears  at  the  end  of  the  charge 
of  the  court,  but  it  is  in  juxtaposition  with  the  acknowledge- 
ment of  service,  and  evidently  embraces  the  coirectness  of 
the  motion  as  well  as  of  the  charge  of  the  court,  as  no  ser- 
vice of  the  charge,  or  acknowledgment  thereof,  is  necessayy. 
The  case  will  be  considered  on  all  the  grounds  made  in  the 
motion. 

2.  The  first  ground  insisted  upon  is  the  rejection  of  the 
proof  that  the  engineer  who  was  running  the  ti-ain  when  the 
accident  occurred,  had  warned  the  conductor — the  deceased 
husband  of  the  plaintiff — of  the  risk  he  ran  in  uncoupling 
cars  in  similar  cases  and  under  like  circumstances.  We  think 
that  this  evidence  should  have  been  given  to  the  jury.  The 
plaintiff  predicated  her  right  of  recovery  upon  the  fault  of 
this  engineer ;  and  it  seems  proper  to  have  his  warning 
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before  the  jury  with  the  view  of  elucidating  as  well  the 
caution  of  the  engineer  or  his  character  therefor,  as  the  dis- 
regard of  warning,  and  hence  the  recklessncBS  of  the  de- 
ceased. As  a  circumstance  calculated  to  throw  light  upon 
the  conduct  of  the  two  men  and  their  character,  we  hold 
the  testimony  admissible. 

3.  Another  ground  of  error  is,  that  the  court  charged 
the  jury  that  '^it  is  incumbent  on  the  plaintiff  to  show 
that  her  husband  was  killed,  or  his  death  caused,  by  the  act 
of  other  employees  of  the  company.  If  this  is  shown  by 
evidence,  then  the  presumption  would  be,  that  the  defen- 
dant's employees  were  at  fault,  etc.,  etc.,"  and  in  refusing 
to  charge  that  '*  the  burthen  was  upon  her  to  show  that  the 
loss  of  his  life  was  caused  without  fault  or  negligence  on 
his  part." 

This  point  has  been  virtually — ^almost  exactly — ^mled  by 
this  court,  in  the  case  of  The  Central  Railroad  and 
Banking  Covvpany  vs.  KeUy^  68th  Oa.  H.,  107.  It  was 
then  held  that,  ''the  presumption  of  law  that  the  plain- 
tiff, being  an  employee,  is  without  fault,  arises  only  when 
he  is  wholly  disconnected  with  duties  about  the  partic- 
ular business  in  which  he  was  hurt ;  when  he  is  a  party 
engaged  in  the  duty  in  discharging  which  he  is  hurt, 
the  onus  is  upon  him  to  show  himself  without  fault.  So 
soon  as  he  does  that,  the  presumption  arises  that  the 
other  employees,  engaged  with  him  in  the  duty,  were  at 
fault,  or  negligent,  and  the  onus  is  shifted  upon  the  com- 
pany to  show  them  without  negligence;  and  this  principle 
reconciles  the  cases  decided  by  this  court,  when  applied  to 
the -facts  of  each."  See  53  Ga.,  488;  54  Ih.,  509;  56  75., 
586;  The  Central  Mailroad  and  Banking  Company  vs. 
Kenney^  h%th  Oa.  R.^  485.  Such  is  the  headnote  No.  5  of 
that  case,  and  it  is  expressed  as  clearly  as  I  can  express  it  in 
language  at  my  command. 

So,  in  Kenney's  case,  at  the  same  term,  Judge  Bleoklet 
s^ys :  "After  proving  the  fact  and  degree  of  the  injury,  if 
the  plaintiff  will  show  himself  not  to  blame,  the  law  then 


I 
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presumes,  until  the  contrary  appears,  that  the  company  was  ^ 

to  blame ;  or  if  he  will  show  tliat  the  company  was  to  blame, 

the  law  then  presumes,  until  the  contrary  appears,  that  he 

was  not  to  blame ; "  and  this,  he  says,  is  applicable  '^  to  that 

class  of  cases  in  which  the  employee  shared  directly  in  the 

act  which  resulted  in  his  injury." 

Under  these  rulings,  the  charge  was  wrong,  because  de- 
ceased was  directly  concerned  in  the  act  which  resulted  in 
his  death ;  and  the  onus  was  upon  him  to  show  himself 
witliout  fault  before  it  could  be  presumed  that  the  other 
employees  were  at  fault ;  or  to  show  the  other  employees 
at  fault,  before  the  law  would  presume  him  to  be  without 
fault.  The  idea  of  this  court  is,  that  where  an  employee 
has  nothing  at  all  to  do  with  the  act  which  resulted  in  his 
injury,  he  would  stand  upon  the  footing  of  a  passenger  in 
regard  to  presumptions  of  negligence ;  but  if  he  were  con- 
cerned therein,  then  the  presumption  would  be  tliat  he  had 
as  much  to  do  with  the  accident  as  another  also  concerned ; 
and  that  it  would  be  a  very  violent  presumption  to  take  it 
for  granted,  without  proof,  that  everybody  else  was  %o  blame 
except  him,  when  he  had  as  much  to  do  with  the  cause  of 
the  disaster  as  any  one  else. 

In  this  case,  deceased  was  the  conductor,  everybody  was 
subject  to  him — engineer  and  all  the  hands — and  he  was 
engaged  in  the  very  thing  that  resulted  in  his  death,  to- wit : 
in  uncoupling  the  cars.  Therefore  no  presumption  arose 
in  his  favor  until  he  proved  himself  faultless,  or  others  to 
blame  for  the  disaster. 

It  is  due  to  the  learned  and  able  judge  who  tried  this 
case,  to  say  that  some  of  these  decisions  had  not  been  ren- 
dered when  this  case  was  tried,  and  that  in  all  probability 
he  was  led  into  error  by  the  broad  decision,  not  properly 
qualified,  rendered  in  54  Ga,^  509. 

4.  It  is  also  insisted  that  the  court  erred  in  not  charging 
the  law  in  regard  to  the  duty  of  the  conductor  in  coupling 
and  uncoupling  cars,  lus  laid  down  by  this  court  when  this 
case  was  here  before.    53  Oa.^  630.    It  was  there  held  "  not 
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to  be  tlie  duty  of  plaintiff's  husband,  as  the  conductor  of 
defendant's  train,  to  couple  and  uncouple  cars,  unless  in  case 
of  a  pressing  emergency." 

The  court  did  not  submit,  we  think,  this  proposition 
clearly  and  fully  to  the  jury,  though  requested,  in  writing, 
to  charge  to  that  effect ;  and  in  the  charge  set  out  in  the 
record,  we  find  nothing  equivalent  thereto.  As  the  case 
was  sent  back  before  affirmed,  but  in  passing  upon  the  judg- 
ment grafting  the  new  trial  which  this  court  then  did,  it 
held  that  Sears  was  at  fault,  unless  there  was  a  pressing 
emergency  upon  him  to  uncouple  the  cars,  we  think  that 
this  point  should  have  been  distinctly  given  in  charge,  to 
the  same  effect  as  is  the  language  of  this  court  about  this 
case  ;  that  is,  that  if  the  jury  should  find  that  it  was  not  his 
duty,  under  the  evidence,  to  couple  and  uncouple  cars,  ex- 
cept in  case  of  pressing  emergency,  and  that  the  evidence 
does  not  show  such  a  case  of  emergency,  then  the  deceased 
was  outside  of  dutv,  and  at  fault. 

5.  If  Sears  believed,  bona  fide^  that  the  emergency  was 
upon  hirii,  and  the  testimony  shall  show  to  the  jury  that  he 
did  so  believe,  and  had  reason  so  to  believe,  then  we  think 
that  he  would  not  be  at  fault  in  the  mere  act  of  going  out- 
side of  his  ordinary  duty,  and  in  coupling  and  uncoupling 
the  cars,  or  in  trying  to  do  s(>.  Whether  he  acted  carefully 
and  prudently  in  doing  so  or  not,  was  a  question  for  the 
jury,  under  the  facts.  If  they  shall  find  that  a  pressing 
emergency,  in  his  judgment,  was  upon  him,  and  that  a  rea- 
sonable man  had  a  right  so  to  judge  from  the  facts,  in  the 
opinion  of  the  jury,  then  the  jury  should  inquire  further 
about  his  prudence  or  imprudence  in  going  in  when  tlie 
cars  were  in  motion,  and  in  placing  himself  in  a  position 
where  he  could  not  be  seen  by  the  engineer,  in  giving  his 
ordere  by  signaling  him  in  regard  to  the  moving  of  the 
train.  Even  if  a  pressing  emergency  were  upon  him,  it  was 
not  his  duty  to  do  a  reckless  or  imprudent  thing,  especially 
as  such  act,  that  of  coupling  and  uncoupling  cars,  was  no 
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part  of  hie  regular  duty,  as  appears 
witnesses. 

6.  Tlie  verdict  eeeme  to  lie,  as  to  tlii 
the  weight  of  the  evidence ;  and  as  t 
under  tlie  law,  as  we  understand  it,  w 
send  it  back  for  a  third  hearing,  bee; 
that  justice  has  been  done. 

Jud^^ment  reversed. 
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money  to  pay  his  brothers,  he  sold  the  land  to  Chapman, 
who  failed  to  pay  for  it.  Afterwards,  in  order  to  cancel  Ms 
indebtedness  to  his  said  brothers,  he  induced  them  to  take 
the  land.  Chapman,  on  the  13th  of  September,  1865,  made 
a  deed  to  defendant,  and,  on  the  same  day,  he  made  the  four 
brothers  a  deed.  Defendant  went  into  possession  as  the  ten- 
ant of  his  brothers  soon  afterwards.  On  the  22d  of  Octo- 
ber, 1867,  plaintiff  in  ji,  fa.  obtained  his  judgment.  On 
the  24th  of  November,  1871,  the  four  brothers  made  Jack- 
son Mobley  a  deed ;  the  only  consideration  was  that  Mobley 
should  immediately  convey  to  the  children  of  defendant, 
which  he  did  on  the  same  day.  On  the  16th  of  May,  1873, 
the  sheriff  levied  Stinson's  fi,  fa.  on  the  land.  Claim  was 
interposed  by  claimant  as  guardian  for  the  children. 

On  the  trial,  the  evidence  as  to  hona  fides  in  the  sale  of 
the  land  was  conflicting.  Defendant  swore  that  he  made 
the  deed  to  his  brothers  to  pay  the  debt  due  by  him  to  them ; 
that  he  afterwards  rented  from  them  a  portion  of  the  land 
and  paid  for  its  use.  It  was  admitted  that  he  was  living  on 
the  land  at  the  date  of  the  levy ;  that  before  he  conveyed 
to  his  brothers,  plaintiff  had  sued  him ;  and  that  he  was  in- 
solvent. 

One  of  the  four  brothers  swore  that  when  defendant  in 
Ji.  fa.  conveyed  the  place  to  them,  they  promised  him  that 
he  should  have  a  home  there ;  that  the  deed  Was  made  to 
Mobley  without  consideration,  and  at  the  instance  of  de- 
fendant in  Ji.  fa.^  it  being  understood  that  Mobley  was  to 
convey  to  the  children.  Witness  expected  to  claim  his 
rights  as  against  creditors,  but  was  willing  to  yield  to  his 
brother's  family. 

The  jury  found  the  land  subject.  Claimant  excepted,  and 
assigns  the  following  as  errors : 

1.  The  verdict  was  contrary  to  law  and  evidence. 

2.  The  court  erred  in  charging,  as  follows :  "  If  you  be- 
lieve that,  at  the  time  of  making  the  deed  from  Young  N. 
Edwards,  defendant  iiifi.fa.^  to  his  four  brothers,  he  did  so 


« 
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in  good  faith,  and  that  it  was  a  bona  jid^  trade  in  the  dis- 
cliarge  of  his  indebtedness  to  them,  that  then  it  was  not  sub- 
ject to  the^.  yb.;  but  if  they  believed  that  at  the  time  there 
was  a  reservation  for  the  benefit  of  the  defendant  in  J?,  /a., 
or  any  person  for  him,  it  would  be  subject." 

3.  Because  the  court,  after  charging,  at  claimant's  request, 
that  "  if  defendant  in  ji.  fa.  was  in  possession  as  the  tenant 
of  his  four  brothers,  his  possession  was  their  possession  ;  and 
if  defendant  in  ji.  fa,  was  in  possession  for  four  years,  as 
the  tenant  of  the  four  brothers,  before  the  levy,  then  the 
fi,  fa.  could  not  legally  be  levied,"  added  the  following 
qualification :  "  provided  that  trade  between  defendant  in 
fi.  fa.  and  his  four  brothers  was  made  in  good  faith,  as  be- 
fore charged." 

Mabion  Bethunk,  by  M.  H.  Blandford,  for  plaintiff  in 
error. 

WiLUs  &  WiLUs,  for  defendant. 

Waenbr,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury, 
under  the  charge  of  the  court,  found  the  property  subject 
to  the  plaintiff's^,  fa.  which  had  been  levied  thereon.  One 
of  the  errors  complained  of  is  the  following  charge  of  the 
court,  which  was  excepted  to : 

1.  The  court  charged  the  jury,  "  that  if  they  believed  that, 
at  the  time  of  making  the  deed  from  Young  N.  Edwards, 
defendant  in  ji.  fa.^  to  his  four  brothers,  he  did  so  in  good 
faith,  and  that  it  was  a  hona  fide  trade  in  the  discharge  of 
his  indebtedness  to  them,  that  then  it  was  not  subject  to  the 
fi.  fa.j  but  if  they  believed  that,  at  the  time,  there  was  a 
reservation  for  the  benefit  of  the  defendant  in  fi.fa.^  or  any 
other  person  for  him,  it  would  be  subject." 

2.  The  claimant  also  excepted  to  the  qualification  of  his 
two  requests  to  charge,  which  were  given  as  requested,  with 
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the  following  qualification  :  "  prov 
defendant  in  fi.  fa.  and  liia  four  br 
faith,  as  before  charged."  In  view  < 
in  the  record,  tliere  waa  no  error  i 
of,  nor  in  chargingthe  two  requests 
qualification  thereto,  as  set  forth  i 
Let  the  judgment  of  the  court  b 


William  C,  Cherry,  plaintiff  in  e] 
South  Railroad  Company,  ^ 

For  service  upon  a  railroad  corporation 
service  upon  an  agent,  the  agent  must, 
its  agent.  An  a^^Dt  of  ibe  Htate,  unde 
sion  of  the  road  in  consequence  of  a  i 
non-payment  of  interest  on  bonds  wb 
not  the  agent  of  the  corporation. 

Corporations.  Principal  and  a^ 
Before  Mark  II,  Blani>ford,  Es 
Harris  Superior  Court.     April  Tei 

Report  unnecessary. 

PoETKE  Ingram,  for  plaintiff  in 

R.  N,  Ely  ;  W.  A.  LrrxLE,  for  d 

Bleckley,  Judge. 

erson  waa  the  agent  < 
,ion  in  Harris  countj 
ovision  in  its  chartei 
!nt  of  interest  on  it 
Tlie  seizure  took  pi 
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the  governor,  in  terms  of  the  law,  appointed  a  receiver. 
The  receiver  retained  the  same  person  to  act  as  agent  at  the 
same  station.  Under  this  arrangement,  the  agent  was  re- 
quired to  give,  and  did  give,  a  bond  to  the  state  for  the 
faithful  performance  of  his  duties.  The  corporation  ceased 
to  do  business  from  the  time  of  the  seizure,  and  the  busi- 
ness was  carried  on,  thenceforth,  by  the  state.  On  May 
11,  1875,  declaration  and  process  against  the  corporation, 
at  the  suit  of  a  creditor,  whose  contract  was  made,  and,  on  ^ 

his  part,  performed  in  Harris  county,  before  the  seizure,  J 

were  served  on  the  agent.     Without  other  service,  the  cor- 
poration appeared,  and  made  the  question  that  the  service 
was  insufficient.     The  facts,  substantially  as  above,  together 
with  other  facts  touching  the  merits  of  the  action,  were 
agreed  upon  and  referred  to  the  court,  by  consent,  for  de- 
cision without  a  jury.     The  court,  without  assigning  any 
reason,  held  that  the  action  should  be  dismissed,  and  ordered 
accordingly.     Under  the  consent  on  which  the  court  acted, 
there  was  an  express  saving  as  to  the  point  of  service,  so 
that  a  reference  of  the  merits  at  the  same  time,  was  no 
waiver.     If,  therefore,  the  service  was  insufficient,  the  order 
dismissing  the  action  was  not  erroneous.     According  to  the 
Code,  (sections  3369,  3370,)  a  corporation  may  be  served  by 
service  upon  its  officer  or  agent,  or  by  leaving  a  copy  at  its 
place  of  business,  or,  if  none  of  these  modes  be  practicable, 
by  publication.     The  method  adopted  in  this  case  was  to 
serve  a  former  agent,  whose  agency,  according  to  the  most 
natural  and  reasonable  inference  from  the  agreed  facts,  must 
have  ceased  more  than  a  year  before  he  was  served.     The 
corporation  was  out  of  possession  and  out  of  business,  and 
had  nothing  for  a  station  agent  to  do.     This  agent  had 
ceased  to  act  for  the  company,  and  had  become  the  agent  of 
the  state.     His  relation  to  the  company  was  the  same  as  if 
he  had  never  been  its  agent.     When  the  public  authority, 
by  a  receiver,  is  in  possession  of  a  railroad,  and  conducting 
its  operations,  the  agents   and  employees   are   no  longer 


>  '• 


m' 
f 


448  SUPREME  COURT  01 

Vamer  A  Ellington  et  al.  v.  It 

tlioee  of  tlie  company,  55  Ga., 
where  the  receiver  is  in  under  a  c 
like  rule  ia  applicable  wliere  the 
executive.  There  is  no  difference 
charter  provisions  tinder  which  th( 
the  acts  of  l^STd  and  of  18tJ8,  chi 
South  Railroad,  as  amplified  by  tli 
road, 
Jad^ient  affirmed. 


Vakner  &  Ellington  et  a/.,  plaint! 
&  Laub,  defendants 

1.  There  beingevidence  tOBupport  thcTei 
having  approved  it,  this  court  will  not 
the  verdict  is  against  evidence. 

a.  Though  dcFendants  to  a  proceeding  In 
risdiction.  yet  when  tbef  appear  and 
equity  will  be  done  between  the  parties 

New  trial.     Jnrisdiction.    Equit; 
roKD.     Muscoffee  Superior  Court. 

Complainants  filed  their  bill  to 

claim  which  they  held  against  Vai 

against  a  judgment  which  the  latte 

$SJ"26.50,  principal.    Complainants'  < 

prayed  a  decree  for  the  amount  du 

judgment,  and  that  it  should  be  en 

:hem.     The  bill  also  praye* 

th  one  May,  who  had  beet 

1  through  wlioee  transactioi 

Ellington  aroee.     As  to  him 

On  the  trial,  the  jury  : 

Vamer  <fe  Ellington  $l43.3l 
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ment  was  enjoined.  Defendants  made  a  motion  for  a  new 
trial,  which  was  overmled,  and  they  excepted.  It  appears 
tliat  the  defendants  were  residents  of  Alabama,  but  they 
appeared,  answered,  and  defended  the  action. 

Pebaody  &  Bbannox,  for  plaintiffs  in  error. 

Blandford  &  Gabbabd,  for  defendants. 

Jackson,  Jndge. 

wice  before  this  conrt,  and  the  principles 
rn  it  have  been  fully  decided  by  us.  55 
22.  The  grounds  for  the  motion  for 
de  are  not  certified  to  be  true  by  the  pre- 
:  the  sole  question  is  this :  Is  the  verdict 
he  decided  weight  of  evidence  ? 
he  evidence,  there  is  enough  fully  to 
If  the  testimony  of  complainants,  Kad- 
3  believed,  they  are  entitled  to  the  ver- 
f  what  Varner  &  Ellington  affirm  be 
t  is  wronf^.  It  was  a  question  of  credi- 
nd  outaide  of  the  parties  themselves, 
e  complainants.     At  all  events,  our  re- 

not  permit  us  to  disturb  the  verdict, 
irt,  when  testimony  is  conflicting,  and 
1  to  support  the  verdict, 
he  law,  the  only  point  is,  that  the  de- 
residents,  there  could  be  no  recovery 
I  the  jury  found  a  verdict  for  one  hun- 
e  dollars  and   thirty-six  cents  against 

tliat  it  is  against  the  law  in  that  re- 

d  the  bill,  appeared  by  counsel,  and 
with  vigor  from  its  commencement, 
ct  up  want  of  jurisdiction.     They  were 
ce  t^eir  judgment  in  Georgia.    Equity 
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interposed,  they  came  in  and  answered  in  respect  to  the 
whole  merits  of  the  case,  and  the  verdict  and  decree  ranst 
be  sustained. 

Judgment  affirmed. 


HuLDAH  A.  KiRKPATEicK,  plaintiff  in  error,  vs.  Julius  L. 

Bkown,  defendant  in  error. 

1.  Where  a  lot  was  conveyed  by  deed,  "with  all  and  singular  the  rights 
members,  and  appurtenances  thereof  to  the  same  being  and  belong- 
ing, or  in  any  wise  api>ertaining/'  parol  evidepce  was  admissible  to 
show  that  the  right  to  the  uninterrupted  use  of  an  alley  between 
such  lot  and  the  land  of  the  vendor,  was  one  of  such  **  rights,"  etc 

2.  Where  a  vendor,  who  was  the  owner  of  two  adjoining  lots,  repre- 
sented that  there  was  an  alley  between  them,  the  joint  use  of  which 
would  be  conveyed  with  the  lot  sold,  and  the  vendee,  acting  upon 
such  representation,  paid  an  increased  price,  the  vendor  will  be 
estopped  from  denying  the  truth  of  such  representation,  though  no 
allusion  be  expressly  made  to  such  alley  in  the  deed. 

3.  Obstruction  of  the  alley  will  be  prevented  by  injunction. 

Equity.  Injunction.  Evidence.  Deeds.  Contracts. 
Estoppel.  Before  Judge  Peeples.  Fulton  Superior  Court 
October  Term,  1876. 

Reported  in  the  decision. 
B.  F.  Abbott,  for  plaintiff  in  error. 
Collier  &  Collier  ;  J.  L.  Brown,  for  defendant. 
Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant, with  a  prayer  for  an  injunction  to  restrain  her  from 
closing  up  a  certain  described  alley  alleged  to  be  between 
the  soutli  half  of  city  lot  number  27,  in  the  city  of  Atlanta, 
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claimed  by  the  complainant  as  his  property,  and  the  adjoin- 
ing lot  of  the  defendant.  On  the  trial  of  the  case,  the 
jury,  under  the  charge  of  the  court,  returned  the  following 
verdict :  "  We,  the  jury,  find  for  the  complainant,  and  we 
farther  find  and  decree  that  the  original  line,  running  mid- 
"WAj  between  Kawson  and  Jones  streets,  is  the  true  dividing 
line  between  lots  numbers  27  and  28 ;  and  we  further  find 
and  decree,  that  the  said  alley  stand  open,  jointly  for  the 
use  of  both  parties,  extending  back  210  feet ;  and  we  fur- 
ther decree,  that  said  alley  shall  not  be  closed  up  by  either 
of  the  parties;  and  we  further  find,  that  the  defendant  be 
perpetually  enjoined  from  interfering  with  complainant's 
joint  and  equal  use  of  said  alley ;  and  that  defendant  pay 
the  costs  of  suit."  The  defendant  made  a  motion  for  a  new 
trial,  on  the  several  grounds  therein  stated,  which  was  over- 
ruled by  the  court,  and  the  defendant  excepted. 

1.  The  main  controlling  questions  in  the  case  were, 
whether  there  was  an  alley  between  the  south  half  of  lot 
number  27,  and  the  adjoining  lot  of  the  defendant,  when 
the  said  south  half  was  sold  at  auction  by  the  defendant, 
and  purchased  by  Joseph  E.  Brown,  the  complainant's  ven- 
dor, and  was  it  so  represented  by  the  defendant  at  the  time 
of  the  sale,  and  was  it  competent  for  the  complainant  to 
prove  these  facts  by  parol  evidence,  there  being  nothing 
said  about  the  alley  in  the  deed  conveying  the  south  half 
of  the  lot  by  the  defendant  to  J.  E.  Brown,  or  in  the  deed 
from  J.  E.  Brown  to  the  complainant  ?  The  deed  from  the 
defendant  ,to  J.  E.  Brown,  conveyed  the  bargained  prem- 
ises, "  with  all  and  singular  the  rights,  members,  and  appur- 
tenances thereof  to  the  same  being  and  belonging,  or  in 
anywise  appertaining,"  and  the  same  words  are  contained 
in  the  deed  from  J.  E.  Brown  to  the  complainant. 

It  appears  from  the  evidence  in  the  record,  that  the  deed 
to  Joseph  E.  Brown  for  the  south  half  of  lot  27  was  exe- 
cuted by  the  defendant  to  him  on  the  5th  of  September, 
1870,  with  a  covenant  of  warranty  of  title  to  him,  Iiis  heirs 
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and  assigns,  etc. ;  that  he  improved  the  lot,  and  on  the  4th 
of  January,  1872,  for  and  in  consideration  of  natural  love 
and  affection,  conveyed  the  same  to  his  son,  the  complain- 
ant, as  an  advancement,  of  the  specified  value  of  $8,500.00, 
with  a  covenant  of  warranty  of  title,  and  put  him  in  pos- 
session of  the  premises  conveyed.  The  evidence  as  to  the 
existence  of  the  alley,  at  the  time  of  the  sale  of  the  lot  by 
the  defendant  to  J.  E.  Brown,  and  as  to  the  representations 
made  by  the  defendant,  or  her  agents,  in  respect  to  that  fact 
at  that  time,  was  conflicting.  There  was  evidence,  on  the 
part  of  the  complainant,  of  the  existence  of  the  alley  be- 
tween the  south  half  of  lot  number  27  and  the  adjoining  lot 
of  the  defendant,  and  that  the  defendant  had  so  represented 
to  J.  E.  Brown  shortly  before  the  sale,  as  an  inducement  for 
him  to  purchase  the  lot.  Besides,  it  was  proven  by  the  de- 
fendant's auctioneers  who  sold  the  lot  for  her,  and  others 
who  were  present  on  the  lot  at  the  time  of  sale,  that  the  lot 
was  sold  by  a  plat  on  which  the  alley  between  the  south  half 
of  lot  number  27  and  the  defendant's  adjoining  lot,  was  dis- 
tinctly represented,  and  that  the  represented  existence  of 
the  alley  added  to  the  value  of  the  lot  sold  at  least  ten  per 
cent.  The  defendant  objected  to  the  introduction  of  this 
evidence,  on  the  ground  that  it  contradicted  the  deeds  here- 
inbefore mentioned ;  and  its  admission  by  the  court  is  one 
of  the  principal  errors  complained  of  here.  It  is  true  that 
parol  evidence  is  inadmissible  to  cohtradict  or  vary  the  terms 
of  a  deed ;  but  the  evidence  in  this  case  was  not  offered  to 
contradict  or  vary  the  terms  of  the  deeds  under  which  the 
complainant  claimed  title  to  the  lot.  The  evidence  was  of- 
fered for  the  purpose  of  applying  the  terms  contained  in  the 
deeds  to  the  mbject  matter  thereof,  to  show  what  were  the 
"  rights,  members  and  appurtenances  belonging,  or  in  any 
wise  appertaining  to  the  bargained  premises,"  and  that  the 
joint  use  of  the  alley  in  question  was  intended  by  the  par- 
ties to  be  one  of  them.  There  was  no  error  in  admitting 
the  evidence.    Summerlin  vs.  Hester^  20  Go.  Bep.y  649. 
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2,  3.  Although  the  evidence  in  relation  to  the  existence 
of  the  alley,  and  as  to  the  representations  of  the  defendant 
in  respect  to  it,  was  conflicting,  the  jury  thought  proper  to 
believe  the  complainant's  witnesses,  as  they  had  the  right 
to  do,  and  there  is  abundant  evidence  in  the  record  to  sus- 
tain their  verdict.  There  is  no  error  in  the  decree,  except 
as  it  does  not  protect  the  defendant  from  interference  with 
that  part  of  her  house  which  may  have  been  on  the  alley 
at  the  time  of  the  sale  of  the  lot,  as  will  be  hereafter  no- 
ticed. Assuming  the  facts  to  be  as  the  jury  have  found  by 
their  verdict,  the  defendant  is  equitably  estopped  from  not 
allowing  the  complainant  the  joint  use  of  the  alley  with 
her,  as  the  complainant  would  be  estopped  from  not  allow- 
ing her  the  joint  use  of  the  alley  with  himself.  The  prin- 
ciple applicable  to  the  case  is,  that  the  defendant  will  not 
be  allowed  to  represent  that  there  was  an  alley  between  the 
two  lots  at  the  time  of  the  sale  for  the  purpose  of  increas- 
ing the  price  of  the  lot  sold,  and  afterwards,  with  that  in- 
creased price  for  the  lot  in  her  pocket,  to  deny  such  repre- 
sentations, when  the  same  had  been  acted  on  by  others,  and 
to  repudiate  the  existence  of  the  alley  so  represented  to 
have  been  between  the  two  lots.  In  view  of  the  evidence 
in  the  record,  we  find  no  material  error  in  the  charge  of  the 
coart,  or  in  the  refusals  to  charge  as  requested,  which  would . 
produce,  or  ought  to  have  produced,  a  diflferent  verdict.  The 
verdict  was  in  accordance  with  the  weight  of  the  evidence, 
and  the  law  applicable  thereto.  Inasmuch  as  it  appears 
from  the  evidence  in  the  record,  that  a  small  portion  of  the 
defendant's  house  may  have  been  on  the  alley  at  the  time 
of  the  sale  of  the  lot,  we  affirm  the  judgment  overruling 
the  motion  for  a  new  trial,  with  directions  that  the  decree 
npon  the  verdict  be  so  far  modified  only,  as  not  to  interfere 
with  any  part  of  the  defendant's  house  that  may  have  been 
built  on  said  alley. 

Let  the  judgment  of  the  court  below  be  affirmed,  with 
directions  as  hereinbefore  indicated. 
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Job  H.  Cherry,  trustee,  plaintiff  in  error,  vs.  Eliza  A  Davis, 

defendant  in  error. 

1.  Title  by  prescription  is  good,  and  should  be  accepted  by  a  vendee 
who  has  not  stipulated  for  paper  title  only. 

2.  Where  the  vendee  of  land,  who  is  in  possession  under  a  parol  con- 
tract of  purchase,  is  tendered  a  good  and  solvent  warranty  of  title, 
he  must  make  his  election,  either  to  pay  the  purchase  money,  or  sur- 
render possession  to  the  vendor. 

3.  It  makes  no  difference  that  the  vendee  has  made  valuable  improve- 
ments, and  that  there  are  outstanding  judgments  against  a  former 
owner  of  the  land,  which  may  possibly  come  against  it.  Nou  con- 
stat that  they  ever  will  come,  and  until  they  do,  there  is  no  damage. 

4.  Where  the  verdict  is  clearly  right  under  the  evidence  and  the  law 
applicable  thereto,  errors  in  the  charge  are  generally  immateriaL 

Prescription.  Vendor  and  purchaser.  Warranty.  New 
trial.  Before  Judge  Hill.  Bibb  Superior  Court.  October 
Adjourned  Term,  1876. 

Reported  in  the  opinion. 

Bacx)n  &  Rutherford,  for  plaintiff  in  error. 

R.  K.  HiNEs,  by  brief,  for  defendant. 

Bleckley,  Judge. 

Cherry  bargained  for  land  by  parol,  went  into  possession 
and  made  v^aluable  improvements.  He  paid  nothing  on  the 
purchase.  The  vendor  brought  ejectment.  Cherry  defended 
by  an  equitable  plea,  the  burden  of  which  was,  that  the 
vendor  did  not  have  a  complete  chain  of  title,  and  that  there 
were  unsatisfied  judgments  against  a  former  vendor,  which 
constituted  an  incumbrance  upon  the  property.  The  evi- 
dence showed  that  the  vendor  was  perfectly  solvent ;  that 
she  was  worth  from  $5,000.00  to  $11,000.00.  The  agreed 
price  for  the  premises  was  only  $600.00.  It  was  proved 
tiiat  her  title  was  paper  color,  supported  by  more  than  seven 
years  adverse  possession.     Moreover,  it  appeared  that  though 
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there -were  unsatisfied  judgments  against  the  former  vendor, 
no  steps  had  been  taken  to  enforce  them  against  this  prop- 
erty. The  defendant  proved  the  erection  of  improvements 
costing  $2,800.00.  The  jury  found,  specially,  that  on  receipt 
of  the  purchase  money  and  interest,  in  thirty  days,  the  ven- 
dor should  convey  with  warranty  of  title ;  and  that  if  the 
money  was  not  paid,  the  premises  to  revert  to,  and  be  the 
property  of,  the  vendor.  Motion  for  a  new  trial  was  made 
by  the  vendee  on  the  usual  grounds,  and  on  alleged  error 
in  charging  the  jury  and  in  refusing  to  charge  as  requested. 
The  motion  was  overruled.  In  the  record  is  the  copy  of  a 
warranty  deed  filed  in  the  clerk's  oflSce  for  the  vendee's  ac- 
ceptance, conformably  to  the  verdict  and  decree. 

1.  The  title  by  prescription  was  established,  and  as  there 
was  no  special  contract  for  a  paper  title  only,  the  vendee 
could  not  decline  to  complete  the  purchase  because  the 
paper  chain,  back  to  the  state,  was  incomplete.  It  is  cer- 
tainly a  great  convenience  to  have  full  documentary  evidence 
of  title  to  land,  but  those  who  will  be  content  with  nothing 
else  must  take  care  to  make  their  bargains  accordingly. 

2.  The  vendee  went  into  possession,  paying  nothing,  and 
leaving  the  legal  title  in  the  vendor.  In  ejectment,  the 
legal  title  will  prevail,  unless  inet  with  an  equitable  answer 
which  would  be  good  in  a  bill  to  enjoin  the  action.  If,  at 
the  time  of  purchase,  the  vendee  had  paid,  the  most  he 
would  have  been  entitled  to  would  have  been  a  deed  from 
the  vendor  with  warranty.  That  he  is  offered  now ;  and 
the  warrantor  is  perfectly  solvent.  It  cannot  be  equitable  to 
keep  the  land  and  not  pay  for  it. 

3.  As  to  the  outstanding  judgments  against  the  former 
vendor,  they  have  not  come  against  the  land,  and  may  never 
do  so.  The  vendee's  possession  has  not  been  molested.  As 
yet,  he  has  no  cause  of  action  against  the  vendor  on  account 
of  these  incumbrances.  He  has  neither  yielded  to  them  nor 
paid  them  off.  Should  he  hereafter  be  obliged  to  discharge 
tjiem,  he  may  then  obtain  the  redress  to  which  he  may  be 
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entitled.  The  evidence  shows  that  the  vendor  is  fully  able 
to  respond.  What  loss  will  come  to  the  vendee  by  paying 
the  purchase  money  i  As  to  it,  he  will  be  protected  by  the 
warranty  ;  and  as  to  anything  more,  he  will  be  in  as  good  a 
situation  as  he  is  now.  If  upon  losing  the  land  now,  he 
could  oblige  the  vendor  to  make  compensation  for  his  im- 
provements, he  can  equally  do  so  hereafter.  He  has  already 
incurred  the  risk,  and  we  can  see  no  appreciable  increase  of 
that  risk  in  paying  up  the  purchase  money,  as  the  vendor  is 
worth  much  more  than  the  warranty  and  the  incumbrances, 
both  put  together.  Besides,  it  has  a  bad  moral  effect  not  to 
pay  purchase  money  when  you  are  in  the  enjoyment  of  the 
fruits  of  your  purchase,  and  can  get  a  good  warranty  to  pro- 
tect you  in  the  payment.  There  is  not  as  much  solicitude 
to  pay  purchase  money  as  there  onght  to  be.  In  this  in- 
stance there  has  been  a  delay  of  some  three  years.  Accord- 
ing to  the  view  that  a  court  of  equity  takes  of  such  things, 
some  of  the  money  that  went  into  the  improvements  would 
have  been  more  equitably  applied,  if  it  had  been  appropri- 
ated to  paying  for  the  land.  Expensive  improvements  can- 
not be  encouraged  consistently  with  sound  equitable  princi- 
ples, when  every  dollar  of  the  purchase  money  is  left  un- 
paid. 

4.  The  court  erred  in  some  of  the  legal  propositions  an- 
nounced to  the  jury;  but  all  the  errors  were  harmlees. 
Wrong  directions  which  do  not  put  the  traveler  out  of  his 
way,  furnish  no  reason  for  repeating  the  journey. 

Judgment  aflSrmed. 


Lewis  Bkown,  plaintiff  in  error,  vs.  The  State  of  Ggobgia 

defendant  in  error. 

1.  A  request  to  charge  on  the  subject  of  reasonable  doubts,  though 
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Otherwise  legal,  is  defective  if  the  word  "reasonable"  be  omitted 
therefrom,  and  should  not  be  given. 

2.  Possession  of  the  missing  goods  on  the  Sunday  after  the  burglary  the 
Friday  night  before,  with  clear  proof  that  the  goods  were  taken  from 
the  store  when  broken  and  entered,  and  with  no  explanation  of,  or  at- 
tempt to  explain  the  possession  by  defendant,  when  arrested,  and  no 
proof  of  good  character,  is  sufficient  evidence  of  guilt  of  the  bur- 
glary. 

8.  The  fact  that  the  store  was  left  unbroken,  with  the  goods  in  it,  at 
sundown,  and  the  next  morning  at  sunrise  was  found  broken  and 
entered,  and  the  goods  gone — such  store  being  on  a  street  in  a  city — 
is  sufficient  proof  that  the  burglary  was  committed  at  night. 

Criminal  law.  Charge  of  court.  Burglary.  Before  Judge 
Hill.     Bibb  Superior  Court.     April  Term,  1877. 

Beported  in  the  opinion. 

Habdemak  &  Mason,  for  plaintiflf  in  error. 

C.  L.  Babtleti,  solicitor  general,  by  C.  P.  Crawfoed,  for 
the  state. 

Jackson,  Judge. 

Lewis  Brown  was  indicted  for  the  offense  of  burglary  at 
night.  He  was  convicted,  and  moved  for  a  new  trial,  which 
was  refused,  and  he  excepted. 

The  only  grounds  insisted  on  here  as  error,  are  that  the 
court  declined  to  charge  as  requested,  and  that  the  verdict 
was  against  law  in  that  the  possession  of  the  goods,  with  the 
corpus  ddictiy  or  the  fact  tliat  the  house  was  broken  open 
by  some  one,  is  not  sufficient  evidence  to  convict  of  the 
buiglary,  and  that  the  evidence  did  not  show  the  crime  to 
have  been  committed  at  night. 

1.  The  request  was  this :  "  If  you  are  in  doubt  whether  it 
was  done  in  the  day  or  in  the  night,  and  can't  say  which,  yon 
must  find  a  verdict  of  not  guilty."  We  presume  that  the  court 
charged  on  the  subject  of  reasonable  doubts,  and  as  tliis  re- 
quest to  charge  leaves  out  the  word  "  reasonable,''  we  see  no 
error  in  declining  to  give  it. 
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2.  The  defendant  was  found  Sunday  morning  in  posses- 
sion of  part  of  the  property  taken  from  the  house  which  was 
broken  open  the  Friday  night  previous,  and  when  chained 
with  the  fact  that  the  goods  were  taken  from  it,  he  simply 
said  they  were  his,  and  gave  no  explanation  at  all  as  to  hi% 
possession.  On  the  trial  of  the  case  before  the  jury,  he  said 
in  his  statement  that  he  bought  them  from  a  certain  person, 
but  did  not  prove  it  or  account  for  the  absence  of  the  per- 
son. If,  when  arrested,  he  had  made  an  explanation  that  he 
bought  the  overalls  and  clothing,  and  had  proven  good  char- 
acter, it  might  have  relieved  him ;  but  the  possession  of  the 
goods  so  soon  after  the  house  was  broken  open,  totally  un- 
explained, and  with  no  oflEer  to  explain,  we  shall  hold,  suffi- 
cient to  convict  him  of  the  crime.  We  have  expressed  some 
doubts  upon  this  principle,  and  there  are  some  authorities 
which  deny  the  sufficiency  of  the  proof  of  bare  unexplained 
possession ;  but  when  the  facts  that  the  goods  were  in  the 
house  on  Friday  evening,  that  it  was  broken  into  that  night, 
and  defendant  was  found  in  possession  Sunday  morning— 
scarcely  two  days  afterwards — ^and  he  gave  no  explanation 
of  the  possession,  are  suflSciently  established,  we  think  that 
the  evidence  that  he  committed  the  crime  which  got  the 
goods  out  of  the  house  is  satisfactory,  whatever  that  crime 
may  have  been  as  shown  by  the  corfus  delicti,  especially  as 
no  proof  of  good  character  was  made  by  defendant.  See^ 
on  this  subject,  55  Ga.,  325 ;  53  Ik,  567;  46  /&.,  642;  48 
Ik,  505;  56  Ik,  28,  314,  686;  and  Houser  vs.  The  Stats, 
last  term,  pamph.,  page  51,  where  this  point  is  virtually 
settled. 

3.  On  the  question  whether  it  was  burglary  at  ni^kt,  the 
evidence  is  in  our  judgment  also  sufficient.  The  witness 
left  the  house  in  the  evening  at  5  o'clock,  and  returned  in 
the  morning  at  7  o'clock — ^about  sunset  and  sunrise,  as  it  was 
winter — the  house  was  a  storehouse  on  a  street  in  Macon ; 
when  he  left,  the  house  was  all  right  and  the  goods  there, 
when  he  returned,  the  window  was  broken  into  and  the  goods 


AUGUST  TERM,  1877.  459 

Merritt  t».  OiU. 

gone.  These  facts  carry  almost  irresistible  conviction  to 
the  mind  that  the  deed  was  done  at  night.  See  48  Ga,^ 
505 ;  53  /ft.,  567 ;  58  /ft.,  78. 

The  judgment  must,  therefore,  be  affirmed. 


Thomas  M.  MERRrrr,  plaintiff  in  error,  vs,  Jackson  M.  Gill, 

defendant  in  error. 

1.  Objections  to  the  award  of  arbitrators  should  be  under  oath. 

2.  Where  the  objections  were  not  under  oath,  and  the  evidence  intro- 
duced before  the  arbitrators  was  not  before  the  court,  there  was  no 
error  in  sustaining  a  demurrer  thereto. 

8.  The  bUl  of  exceptions,  duly  certified  to  be  true  set  forth,  that  it  was 
tendered  within  thirty  days  from  the  adjournment  of  court,  and  the 
certificate  of  the  judge,  dated  May  2dd,  stated  that  it  was  signed 
the  day  it  was  received.  The  clerk  certified  that  the  court  adjourned 
on  April  2l8t:  ^eM,  that  the  recital  in  the  bill  of  exceptions  gov- 
erned. AUter,  if  the  clerk  had  certified  that  it  appeared  from  the 
record  in  his  office  that  court  adjourned,  etc. 

Arbitrament  and  award.  Practice  in  the  Supreme  Court. 
Before  Judge  Crawford.  Marion  Superior  Court.  April 
Term,  1877. 

Reported  in  the  decision. 

B.  B.  HiNTON  &  Son  ;  S.  C.  Elam,  by  Z.  D.  Harrison,  for 
plaintiff  in  error. 

M.  H.  Blandpord  ;  Miller  &  Butt,  for  defendant. 

Warner,  Chief  Justice. 

This  case  was  heard  in  the  court  below  on  a  motion,  in 
writing,  to  set  aside  an  award  of  arbitrators,  on  the  several 
grounds  contained  therein,  to  which  the  plaintiff  demurred, 
which  demurrer  the  court  sustained,  and  the  defendant  ex- 
cepted. 

89 
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1,  2.  It  appears,  from  an  examination  of  the  record,  that 
the  objections  to  the  award  being  made  the  judgment  of  the 
court,  as  contained  in  the  defendant's  motion,  were  not  made 
on  the  oath  of  the  party  objecting,  as  required  by  the  4243d 
section  of  the  Code.  Nor  does  the  evidence  had  before  the 
arbitrators  appear  to  have  been  before  the  court,  at  least, 
there  is  nothing  in  the  record  going  to  show  that  it  was. 
There  was  no  error,  therefore,  in  sustaining  the  plaintiffs 
demurrer. 

3.  When  this  case  was  called  for  a  hearing  upon  the 
docket,  the  defendant  in  error  made  a  motion  to  dismiss  it, 
on  the  ground  that  the  bill  of  exceptions  was  not  certified 
by  the  presiding  judge  within  thirty  days  from  the  adjourn- 
ment of  the  court.  The  clerk  certifies  that  the  court  ad- 
journed on  the  21st  day  of  April,  1877.  The  bill  of  excep- 
tions states  that  it  was  tendered  within  thirty  days  from  the 
adjournment  of  the  court,  and,  on  the  23d  day  of  Hay,  1877, 
the  judge  certifies  that  the  bill  of  exceptions  is  true,  and  the 
question  is,  which  statement  shall  govern  in  this  court,  that 
of  the  judge,  or  that  of  the  clerk,  as  to  whether  the  bill  of 
exceptions  was  tendered  within  thirty  days  from  the  ad- 
journment of  the  court  ?  The  judge  has  the  authority  of 
law  to  certify  as  to  the  truth  of  the  facts  alleged  in  the  bill 
of  exceptions.  The  clerk  has  not  the  authority  of  law,  by 
his  mere  certificate,  to  establish  the  fact  of  the  adjournment 
of  the  court,  so  as  to  make  the  same  legal  evidence  in  this 
court,  but  he  may  certify,  as  he  should  do,  that  it  appears 
from  the  record  in  his  office,  that  the  court  adjourned  on  a 
certain  named  day  (if  such  be  the  truth),  and  such  certlfi* 
cate  will  be  legal  evidence,  because  he  has  the  authority  of 
law  to  make  it ;  and  then  it  would  be  the  duty  of  this  court 
to  make  the  recital  in  the  bill  of  exceptions  conform  to  the 
record  as  to  the  time  of  the  adjournment  of  the  court.  Code, 
§  4288.  If,  however,  the  bill  of  exceptions  is  not  tendered 
to  the  judge  within  thirty  days  from  the  adjournment  of 
the  court,  the  judge  should  not  certify  that  a  recital  therein 
to  that  effect  is  true — in  other  words,  he  should  not  certify 
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what  ifi  contained  in  tiie  bill  of  exceptions  is  true,  unless  it 
be  so.    The  motion  to  disaaiss  the  case  was  overrnled. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Seaborn  Bozikr,  plaintiff  in  error,  t>«.  H.  K.  Lamb  et  al.^ 

defendants  in  error. 

1.  Where  a  traverse  of  the  sheriffs  return  of  service  alleges,  on  oath, 
that  the  return  is  false,  and  that  defendant  presents  the  traverse  at 
the  next  term  after  notice  by  him  of  the  sheriff's  entry,  and  where 
both  the  plaintiff  and  the  officer  are  made  parties  and  called  on  to 
vindicate  the  return,  the  traverse  cannot  be  dismissed,  on  mere  mo- 
tion, as  filed  too  late. 

2.  Affidavit  of  illegality,  which  alleges  that  the  defendant  was  never 
served  with  any  copy  of  the  declaration  and  process,  and  never  linew 
of  the  suit  till  long  after  judgment  was  rendered,  is  sufficient.  Such 
an  affidavit  raises  the  question  of  service,  to  be  tried  under  the  rules 
of  evidence  applicable  thereto,  one  of  which  is,  that  an  official  return, 
unless  traversed  in  due  time  and  proved  false,  is  conclusive. 

Practice  in  tlie  Superior  Court.  Service.  Illegality. 
Before  Judge  Clark.  Schley  Superior  Court.  April 
Term,  1877. 

Reported  in  the  opinion. 

W.  A.  Hawkins,  for  plaintiff  in  error. 

B.  B.  HnnoK,  for  defendant. 

Bleckley,  Judge. 

Execution,  based  on  a  judgment  rendered  in  August,  1866, 
issued  in  January,  1869.  It  was  levied  by  the  sheriff  upon 
land,  in  May,  1873.  In  June,  1873,  the  defendant  made  an 
affidavit  of  illegality,  upon  the  ground  that  '^  said  debt  has 
been  fully  paid  off  and  discharged,"  and  upon  the  ground 


462  SUPREME  COURT  OF  GEORGIA. 

Dozier  v$.  Lamb  et  al. 

that  "  this  deponent  was  never  served  with  any  copy  of  the 
declaration  and  process  in  said  case,  personally  or  otherwise, 
nor  did  he  know  of  said  snit  until  long  after  said  judgment 
was  obtained."  On  this  aiBdavit,  the  plaintiff  took  issue  at 
April  term,  1874.  That  issue  was  twice  found  in. favor  of 
the  defendant ;  the  first  time  in  April,  1874,  and  the  second 
time  in  October,  1875.  Each  time  the  case  came  up  to  this 
court,  (52  6ra.,  646 ;  55  /J.,  677,)  and  went  back  to  be  tried 
over.  After  the  second  decision  here,  the  defendant,  on 
the  24th  of  April,  1876,  filed  in  the  court  below,  a  traverse 
of  the  return  of  service,  made  by  the  deputy  sheriff  on  the 
declaration  and  process  in  the  original  suit.  The  traverse 
was  sworn  to  by  the  defendant,  and  it  set  out  a  copy  of  the 
ofiicer^s  return,  and  alleged  that  the  same  was  false.  It 
stated,  moreover,  that  the  defendant  "comes  at  this,  the 
next  term  of  the  court  after  he  had  notice  of  the  said  entr? 
being  on  said  declaration,  and  traverses  the  said  return,  and 
prays  that  a  rule  nisi  may  issue,  requiring  the  said  deputy 
sheriff  and  the  said  plaintiff  to  show  cause  why  said  return 
should  not  be  vacated  and  set  aside  as  being  false  and  un- 
true." A  rule  nisi  issued  accordingly,  at  April  term,  1876, 
and  the  deputy  sheriff,  by  his  counsel,  acknowledged  service 
of  the  same  on  the  28th  of  October,  1876.  No  answer  to 
the  rule,  either  by  the  plaintiff  or  the  officer,  is  found  in  the 
record.  At  April  term,  1877,  after  a  jury  was  impanelled 
to  try  the  illegality  and  the  traverse  together,  a  motion  was 
made  by  the  plaintiff  in  Ji.  fa.  and  the  deputy  sheriff,  to 
dismiss  both  proceedings,  which  motion  was  granted.  The 
final  order,  however,  as  contained  in  the  record,  disposes  of 
the  illegality  only,  and  dismisses  the  same,  after  reciting  that 
the  affidavit  of  illegality  was  returnable  to  the  April  term, 
1874,  and  that  the  return  of  service  was  not  traversed  until 
April  24th,  1876.  The  granting  of  the  motion  to  dismiss  is 
excepted  to.  , 

1.  The  matter  is  made  simple  by  separating  the  two  pro- 
ceedings which  were  before  the  court.  They  had  no  neces- 
sary connection.     Either  of  them  might  have  been  b^nn 
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and  prosecuted  to  an  end  without  the  other.  Let  us  deal 
with  the  traverse  first.  In  28  Ga.^  494,  531,  a  majority  of 
tiiis  court  held  that  the  official  return  of  service  could  not 
be  contradicted,  except  for  fraud  or  collusion.  Then  came 
the  Code,  section  3340,  which  provides  that :  "  The  entry  of 
the  sheriff  or  his  deputy,  may  be  traversed  by  the  defen- 
dant at  the  first  term  after  notice  of  such  entry  is  had  by 
him,  and  before  pleading  to  the  merits ;  but  this  shall  not 
deprive  the  defendant  of  his  right  of  action  against  the  sheriff 
for  a  false  return."  The  right  here  given  to  traverse  the  re- 
turn is  without  restriction,  except  as  to  time ;  it  must  be  ex- 
ercised at  the  first  term  after  notice  of  the  entry,  and  before 
pleading  to  the  merits.  Suppose  the  defendant  should  come 
in  before  judgment  was  rendered,  and  while  the  suit  was 
still  pending?  If  he  pleaded  to  the  merits,  his  right  to  tra- 
verse would  be  gone ;  but  if,  without  pleading  to  the  merits, 
he  should  traverse  the  return  of  service,  an  issue  would  be 
made  up  on  the  traverse,  as  in  the  case  of  traversing  other 
official  returns,  (Cobb's  Dig.,  679 ;  1  Kelly ^  544,)  and  on  the 
trial  thereof  two  questions  would  be  involved :  first,  whether 
the  traverse  was  in  time,  that  is,  whether  it  was  made  at  the 
first  term  after  notice  of  the  sheriff's  entry  was  had  by  the 
defendant;  and,  secondly,  whether,  the  traverse  being  in 
time,  the  return  was  true  or  false.  If  the  jury  should  find, 
either  that  the  traverse  was  too  late,  or  that  the  return  was 
true,  the  defendant  would  get  no  benefit  from  his  proceed- 
ing ;  the  main  action  would  go  on  against  him  as  if  he  had 
been  served  in  fact,  and  that  he  was  served  in  fact  would  be 
taken  as  conclusively  true  for  all  purposes  connected  with 
that  suit.  But  should  the  jury  not  find  the  traverse  too  late, 
and  should  by  their  verdict  pronounce  the  return  false,  the 
main  suit  would  then  stand  in  court  as  if  no  returu  of  service 
had  been  made ;  and  the  defendant  could  move  to  dismiss  it 
for  want  of  service,  and  th^  motion  should  be  granted.  In 
this  way  the  section  of  the  Code  which  we  have  cited  might 
be  applied  to  a  traverse  filed  before  judgment.  But  it  is 
equally  applicable  to  a  traverse  filed  after  judgment.     The 
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levy  of  execution  has  nothing  to  do,  either  with  the  right  or 
the  duty  of  traversing  the  return  of  service.     After  judg- 
ment as  before  judgment,  and  with  a  levy  or  without  it,  the 
defendant  has  the  right  to  challenge  the  truth  of  the  return 
by  a  proper  legal  traverse ;  but  in  order  to  exercise  the  right, 
it  is  his  duty,  in  all  cases,  to  make  the  traverse  at  the  first 
term  after  he  has  notice  of  the  entry.     This  is  the  period  of 
limitation  which  the  Code  prescribes.     By  letting  a  term 
pass  after  he  knows  of  the  entry  of  service,  the  defendant's 
remedy  by  traverse  is  barred ;  the  return  will  then  stand,  in 
the  suit  to  which  it  belongs,  as  conclusive  evidence  of  the 
service ;  and  though  the  return  may  be  false  in  fact,  the  defen- 
dant's redress,  and  his  only  redress,  will  be  an  action  against 
the  officer  for  a  false  return.     We  are  speaking,  of  course,  of 
returns  where  there  is  no  defect  in  the  jurisdiction  of  the 
court,  or  in  the  legal  authority  of  the  returning  officer;  and 
we  are  contemplating  those  cases  only  in  which  due  returns 
of  service  retain  their  materiality,  and  are  not  rendered  im- 
material by  appearance  and  pleading  or  other  methods  of 
waiver.     Let  us  revert  now  to  the  particular  traverse  before 
us.     It  avers  dii*ectly  that  the  return  is  false,  and  it  calls 
•upon  the  plaintiff  and  the  officer  to  vindicate  it,  thus  making 
them  both  parties  to  the  issue  intended  to  be  raised  by  the 
traverse.     It  declares  that  the  traverse  is  presented  at  the 
next  term  after  the  defendant  had  notice  of  the  entry.     The 
expression  '^  next  term  "  is  used,  doubtless,  as  the  equivalent 
of  ^'  first  term ;"  and,  with  that  understanding,  the  allegation 
is  sufficient.     This  element  of  the  traverse  is  no  less  material 
than  the  other;  for  the  proceeding,  if  barred  by  lapse  of 
time,  is  of  no  avail  against  the  return,  however  false  the  re- 
turn may  be.     But  whether  the  defendant  presented  his  tra-  ^ 
verse  at  t^e  first  term  after  notice,  or  not  till  a  subsequent 
term,  is  one  of  fact  for  the  jury,  and  the  court,  whatever 
may  have  been  the  belief,  or  even  the  knowledge,  of  the 
bench,  could  not  decide  that  question  on  a  motion  to  dismiss. 
Clear  it  is,  therefore,  that  the  court  erred  in  dismissing  the 
traverse. 
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2.  The  remaining  inquiry  relates  to  the  affidavit  of  ille- 
gality. In-  section  3671  of  the  Code,  it  is  laid  down  that 
^'  If  the  defendant  has  not  been  served,  and  does  not  appear, 
he  may  take  advantage  of  the  defect  by  affidavit  of  illegal- 
ity ;  but  if  he  has  had  his  day  in  court,  he  cannot  go  behind 
the  judgment  by  an  affidavit  of  illegality."  This  section  is 
on  the  subject  of  raising  the  question  of  service,  and  ex- 
pressly authorizes  the  defendant  to  raise  it  by  affidavit  of 
illegality,  unless  he  has  appeared,  or  had  his  day  in  court. 
It  has  no  relevancy  to  the  evidence  of  service,  and  the  affi- 
davit is  not  required  to  state  anything  on  that  subject. 
There  may  or  may  not  be  a  return  ;  and  if  there  is  a  return, 
the  defendant  mayor  may.not  know  of  it.  Whether  he 
knows  of  it  or  not,  he  is  not  obliged  to  mention  it,  or  to 
allege  in  the  affidavit  anything  concerning  it.  In  making 
his  affidavit,  he  deals  with  the  fact  of  service,  and  negatives 
its  existence.  That  much  is  necessary.  He  puts  the  fact 
in  question,  and  brings  the  question  into  court  to  be  tried 
on  such  legal  evidence  as  may  be  there  adduced.  He  takes 
the  risk  of  encountering  a  return  of  service.  Such  return, 
if  any,  and  if  not  shown  to  be  invalid  for  want  of  juris- 
diction in  the  court,  or  for  want  of  authority  in  the  officer 
who  made  it,  will,  as  evidence  of  service,  be  absolutely  con- 
elusive.  On  the  issue  of  service  or  no  service,  the  return  is 
the  appointed  witness  of  the  law.  It  is  a  witness  that  can- 
not be  contradicted  or  impeached.  So  long  as  it  is  compe- 
tent to  testify,  the  law  accepts  its  testimony  as  true — as  im- 
porting absolute  verity.  Only  by  destroying  its  compe- 
tency can  it  be  resisted.  Traverse  it — indict  it,  so  to  speak, 
for  perjury,  and  convict  it — then  it  will  be  infamous,  and 
condemned  to  silence.  A  mere  denial  of  service,  in  the  affi- 
davit of  illegality,  is  no  more  a  traverse  of  the  official  return 
than  a  plea  of  '^  not  indebted  "  is  a  plea  of  non  est  factum. 
Service  is  one  thing,  and  the  evidence  of  service  another ; 
just  as  a  debt  is  one  thing,  and  the  evidence  of  the  debt  an- 
other. Traverse  of  the  return,  is  a  direct  attack  upon  the 
official  evidence  of  service,  and  such  an  attack  is  as  neces- 
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sary  where  there  is  an  affidavit  of  illegality  as  where  there 
is  none ;  and  unless  the  attack  is  made  in  due  time  and  sus- 
tained, no  affidavit  of  illegality  founded  on  the  want  of  ser- 
vice can  possibly  prevail.     Both  issues,  when  made  up,  may 
be  tried  together,  by  consent  of  parties ;  but  they  are  essen- 
tially separate  and  distinct  issues,  and  the  natural  and  proper 
order  of  trial  is,  first,  of  the  traverse,  and  then  of  the  ille- 
gality.    Doubtless,  if  the  defendant  thought  proper  to  do 
so,  he  might,  in  his  affidavit  of  illegality,  disclose  the  exist- 
ence of  a  return  of  service,  and  allege  it  to  be  false,  thus  mak- 
ing the  affidavit  serve  as  a  traverse  also.     The  officer  could, 
before  trial,  be  made  a  party  by  a  proper  order  of  the  court, 
with  due  notice  of  the  same.     While  an  affidavit  of  illegality 
need  not  refer  to  any  return  of  service,  though  a  retu 
exist  and  be  known  to  the  defendant,  yet,  if  it  should  need- 
lessly disclose  the  fact  that  there  is  a  return,  the  affidavit 
should  either  go  on  and  traverse  it,  or  allege  want  of  juris- 
diction in  the  court,  or  some  other  fact  showing  a  traverse 
to  be  unnecessary.     The  particular  affidavit  now  under  con- 
sideration makes  no  allusion  to  any  return.     It  contains  no 
intimation  that  any  return  was  ever  made.     It  denies  the 
fact  of  service,  and  affirms  that  the  defendant  did  not  know 
of  the  suit  until  long  after  the  judgment  was  rendered. 
Here  is  matter  to  be  tried,  either  by  inspection  of  the  record, 
Or  by  a  jury.     The  court,  therefore,  committed  error  by 
dismissing  the  illegality  without  any  trial  whatever.     52  G^a., 
523.     Compare  47  Oa.,  320 ;  49  /ft.,  231,  578 ;  55  76.,  396. 
Judgment  reversed. 


Joseph  C.  Andrews,  plaintiff  in  error,  va,  Josiah  M.  Math- 
ews et  al.^  defendants  in  error. 

A  Judgment  junior  in  date  to  a  mortgage  illegally  recorded  for  want  of 
probate,  but  founded  on  a  debt  antecedent  to  the  date  of  the  mort- 
gage, has  priority  of  lien  to  the  mortgage,  and  the  purchaser  under 
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theft,  fa,  issued  from  such  Judgment,  will  acquire  good  title  against 
the  mortgage,  though  both  the  Judgment  creditor  and  the  purchaser 
had  actual  notice  of  the  defectively  recorded  mortgage. 

Judgments.  Mortgages.  Liens.  Before  Judge  Craw- 
ford.    Talbot  Superior  Court.  "^  March  Term,  1877. 

The  following,  taken  in  connection  with  the  opinion,  suf- 
ficiently reports  this  case :  A  Jl.  /a.  in  favor  of  Andrews 
i^gainst  one  Bagland,  founded  on  the  foreclosure  of  a  mort- 
gage, was  levied  on  certain  land,  which  was  claimed  by 
Mathews  ^  a^.  They  claimed  as  purchasers  at  a  sheriff  ^s 
sale  made  under  a  common  law  judgment  against  Eagland. 
The  mortgage  was  older  than  the  judgment,  but  younger 
than  the  debt  on  which  it  was  founded.  The  mortgage  was 
defectively  probated,  but  both  plaintiff  in  the  common  law 
suit  and  claimants  had  actual  notice  of  its  existence.  The 
jury  found  for  claimants,  and  plaintiff  excepted. 

Mark  H.  Blandford  ;  Willis  &  Willis,  for  plaintiff  in 
error. 

Peabody  &  Brannox  ;  J.  M.  Mathews,  for  defendants. 

Jackson,  Judge. 

This  was  a  claim  case.  Andrews  levied  a  mortgage  Ji,/a. 
upon  a  tract  of  land.  It  was  claimed  by  Mathews  and  Gib- 
son, who  bought  it  at  sheriff's  sale  under  a  common  law 
judgment  Jl.  fa.  The  mortgage  was  older  than  the  judg- 
ment, but  younger  than  the  debt  on  which  the  judgment 
was  obtained.  It  was  improperly  recorded — no  justice  of 
the  peace  or  other  officer  attesting  it,  and  no  proper  probate 
having  been  made  to  admit  it  to  record ;  but  both  the  judg- 
ment creditor  and  the  purchasers  at  the  sheriff  sale — the 
claimants  here — had  actual  notice  of  the  mortgage.  In- 
deed, it  was  in  proof  that  the  judgment  creditor  had  taken 
a  mortgage  on  the  same  property,  and  in  it  the  priority  of 
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the  plaintifiTg  mortgaf^  was  recognized,  and  had  afterwards 
sued  on  the  notes  and  recovered  the  judgment  under  which 
the  land  was  sold,  and  Mathews  and  Gibson  had  bought. 

1.  The  sole  question  made  in  the  record,  and  now  for 
our  adjudication,  is,  did  the  purchasers  get  good  title,  free 
from  the  lien  of  the  mortgage,  of  which  they  had  notice  at 
tlie  time  of  the  purchase,  and  of  which  the  judgment  cred- 
itor also  had  notice  when  he  got  his  judgment? 

The  court  below  held  that  the  claimants'  title  was  good; 
that  the  lien  of  the  judgment  had  priority  over  that  of  l;he 
mortgage. 

The  Code  reads  that  ^way.  Section  1957  declares  '^  that 
mortgages  not  recorded  in  time,  remain  valid  against  the 
mortgagor,  but  are  postponed  to  all  other  liens  created  or 
obtained,  or  purchases  made  prior  to  the  actual  record.  If, 
however,  the  younger  lien  is  credited  hy  oantracty  and  the 
party  receiving  it  has  notice  of  the  prior  unrecorded  mort- 
gage, or  a  purchaser  has  the  like  notice,  then  the  lien  of  the 
older  mortgage  shall  be  held  good  as  against  them." 

In  the  case  at  bar  the  younger  lien  was  not  created  by 
contract,  but  it  was  a  judgment,  and  by  operation  of  law 
the  lien  of  it  attached  to  this  property,  and  therefore,  it 
would  seem  that  this  judgment  creditor  had  the  better  lien ; 
for  the  illegal  record  of  the  mortgage  is  the  same  in  effect 
as  if  it  had  not  been  recorded.    46  Ga,y  256 ;  Code,  §1959. 

But  if  the  judgment  creditor  had  the  better  lien,  the  pur- 
chaser under  that  judgment  bought  his  rights  and  stands  in 
his  shoes,  and  has  also  the  better  title.  13  Ga.,  446  ;  25 
Oa.,  689. 

That  the  judgment  creditor,  under  the  Code,  §  1957,  has 
the  better  lien,  as  it  is  by  operation  of  law,  is  argued 
strongly,  if  not  directly  ruled,  in  40  Ga.y  535 ;  and  if  that 
section  of  the  Code  does  not  niean  as  there  contended  for, 
we  are  at  a  loss  to  ascertain  its  meaning.  Certainly  a  dis- 
tinction is  taken  between  a  lien  created  by  contract  and  one 
by  operation  of  law ;  and  while  a  mortgage  junior  to  plain- 
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tifPs,  would  yield  to  his  mortgage  lien,  because  created  by 
contract,  a  judgment  would  not,  because  its  lien  attaches  by 
no  trade  or  contract  between  the  plaintiff  and  defendant, 
but  by  law,  over  the  defendant's  objections,  it  may  be,  and 
notwithstanding  his  defense.  His  conscience  is  not  charged 
with  any  notice ;  he  has  made  no  trade  by  which  he  has  got 
an  advantage  over  the  other  party :  he  has  pursued  his 
remedy  at  law,  and  the  law  has  given  him  the  lien  which 
he  asserts  and  enforces.  See  4  Ga.j  161 ;  13  Ga.y  448 ;  25 
Ga.,  689. 

Even  in  this  view,  we  think  that  the  law  gives  to  these 
claimants — standing  in  the  shoes  of  the  judgment  creditor — 
the  better  claim.  But  the  debt  on  which  the  judgment  cred- 
itor acquired  his  lien,  existed  before  the  date  of  plaintiffs 
mortgage ;  it  was  a  pure  debt — as  much  a  debt  as  that  which 
the  plaintiff  tried  to  secure,  and  as  full  of  equity  as  that. 
In  real,  good  conscience,  it  was  just  as  much  entitled  to  be 
paid.  Here,  then,  are  two  bona  fide  debts — the  one  at- 
tempted to  be  secured,  but  not  secured,  by  the  creditor's 
fault  in  not  legally  recording  it ;  the  other,  secured  by  the 
diligence  of  that  other  creditor  in  getting  a  legal  judgment. 
The  equities  appear  equal,  to  say  the  least ;  the  law  gives 
the  advantage  to  the  judgment  creditor  who  has  neglected 
no  duty,  but  prosecuted  his  remedy  with  superior  diligence 
and  in  strict  accordance  with  the  law,  and  by  its  operation 
solely,  and  by  no  connivance  or  collusion,  or  contract  of  any 
sort  with  the  defendant,  has  acquired  a  lien  and  sold  the 
property,  and  the  claimants  have  purchased  his  rights,  and 
the  consequences  of  his  lien  so  obtained,  and  have,  we  think, 
a  title  free  from  the  incumbrance  of  this  mortgage,  improp- 
erly recorded,  though  they  had  actual  notice  of  it,  but,  at 
the  same  time,  of  its  irregular  and  defective  record. 

The  judgment  is,  therefore,  affirmed. 
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Joseph   Moncrief,    plaintiff   in  error,  vs.  The  State  of 

Geokgia,  defendant  in  error. 

1.  Thut  a  juror  said,  before  the  commencement  of  a  trial,  "  that  he 
was  incompetent ;  that  he  could  not  sit  in  the  case  ;  that  be  had 
looked  into  it,  and  defendant  would  be  hung  without  any  doubt  at 
all,"  is  prima  facie  evidence  of  disqualification,  and,  if  not  known 
to  defendant  or  his  counsel  until  after  trial,  and  left  unexplained  by 
the  juror,  it  is  good  ground  for  new  trial. 

2.  An  explanatory  affidavit  attached  to  the  record,  but  which  was  not 
before  the  judge  on  the  hearing  below,  will  not  be  considered  in  this 
court. 

Criminal  law.  Jurors.  Practice  in  the  Supreme  Court 
Before  Judge  Underwood.  Floyd  Superior  Court.  Janu- 
ary Term,  1877. 

Reported  in  the  decision. 

Wright  &  Featherstox,  for  plaintiff  in  error. 

C.  T.  Clements,  solicitor  general,  for  the  state. 
Warner^  Chief  Justice. 

The  defendant  was  indicted  for  the  offence  of  murder, 
and,  on  his  trial  therefor,  was  found  guilty.  A  motion  was 
made  by  the  defendant  for  a  new  trial,  on  the  grounds 
therein  stated,  which  was  overruled  by  the  court,  and  the 
defendant  excepted.  The  only  ground  of  error  contained 
in  the  motion  seriously  insisted  on  here  was,  that  the  de- 
fendant had  not  been  tried  by  an  impartial  jury ;  that  one 
of  the  jurors  who  tried  him,  to-wit :  James  Davis,  was  not 
a  competent  juror,  liaving  prejudged  the  case  against  him, 
which  fact  was  unknown  to  the  defendant  or  his  counsel 
until  after  the  trial.  It  appears  from  the  bill  of  exceptions, 
that  this  ground  was  added  to  the  original  motion  for  a 
new  trial,  by  way  of  an  amendment  thereto,  by  an  order  of 
the  court.     It  appears  from  the  affidavit  of  Duke,  con- 
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tained  in  the  bill  of  exceptions,  that,  after  the  case  was 
called  for  trial,  and  pnt  o£E  for  a  short  time,  he  heard  James 
Davis  say  '^  that  he  was  an  incompetent  jnror ;  that  he  could 
not  sit  in  said  case ;  that  he  had  looked  into  it,  and  that  he 
would  be  hung  without  any  doubt  at  all."  There  are  two 
other  affidavits  in  the  bill  of  exceptions,  to-wit :  Nancy  and 
William  Overby,  who  heard  the  jnror  Davis  express  his 
opinion  strongly  against  the  defendant  before  the  trial. 
These  facts  were  unknown  to  the  defendant  or  his  counsel 
until  after  the  trial,  as  appears  from  their  respective  affida- 
vits. 

1.  By  the  constitution  of  the  state,  the  defendant  was  enti- 
tled to  be  tried  by  an  impartial  jury  ;  but  as  it  was  made  to 
appear  to  the  court,  without  any  explanation  by  the  juror, 
or  otherwise,  when  the  motion  for  a  new  triid  was  over- 
ruled, the  defendant  was  tried  by  a  jury,  one  of  whom  had 
declared  '^  that  he  had  looked  into  the  case,  and  that  he,  the 
defendant,  would  be  liung,  without  any  doubt  at  all."  This 
showing,  as  made  without  any  explanation,  entitled  the  de- 
fendant to  a  new  trial,  as  was  held  by  this  court  in  Ray  vs. 
The  Statej  Ibth  Oa,  Rep.^  223,  and  in  BrinJdey  vs.  The  State, 
bSth  lb.,  296.  The  rule  in  such  cases  is,  that  when  a  juror 
is  shown  by  evidence  to  have  been  prima  facie  incompetent 
to  have  tried  the  defendant,  as  an  impartial  juror,  the  court 
will  allow  the  jnror  to  be  heard  in  explanation  of  the  charge 
made  against  him,  the  court  acting  as  trior,  to  determine 
whether  the  juror  was  competent,  as  well  after  as  before 
trial.  In  the  case  now  before  us,  the  court  ovemiled  the 
defendant's  motion  for  a  new  trial,  as  appears  from  the  bill 
of  exceptions,  without  any  explanation  from  the  juror  as  to 
his  competency,  or  otherwise,  which,  in  our  judgment,  was 
error. 

2.  It  is  true  that  there  is  an  explanatory  affidavit  of  Davis, 
the  juror,  in  the  i-ecord  sent  up  by  the  clerk,  but  it  is  not 
in  the  bill  of  exceptions,  and  was  not,  and  could  not  have 
been  considered  and  passed  upon  by  the  court  in  overruling 
the  defendant's  motion  for  a  new  trial,  for  the  reason  that 
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the  judgment  overruling  the  motion  for  a  new  trial,  is  dated 
the  ioth  day  of  March,  1877,  and  the  affidavit  of  Davis  in 
the  record  is  dated  on  the  19th  of  March,  1877,  nine  days 
after  the  judgment  of  the  court  was  rendered  upon  the 
motion  for  a  new  trial,  and  six  days  after  the  bill  of  excep- 
tions was  signed  and  certified  by  the  presiding  judge.  Al- 
though the  affidavit  of  the  juror  is  in  the  record,  it  not 
having  been  before  the  court  below  when  its  judgment  was 
rendered,  nor  mentioned  in  the  bill  of  exceptions  as  having 
been  before  it,  this  court  cannot  consider  the  affidavit,  as 
was  held  in  jEpps  vs.  The  State,  idth  Ga,  Rep.,  103,  the 
court  saying,  in  that  case,  '^  the  circuit  court  has  passed 
upon  the  case  as  it  was  originally  presented,  and  we  can 
only  review  his  decision."  The  defendant  may,  or  he  may 
not,  be  guilty  of  the  offence  with  which  he  is  charged  ;  but  if 
he  is  guilty,  that  is  no  reason  why  the  court  should  be  less 
careful  to  see  that  he  is  tried  and  convicted  in  accordance 
with  the  laws  of  the  state,  inasmuch  as  the  penalty  is  the 
loss  of  life.  Let  the  judgment  of  the  court  below  be  re- 
versed. 


L.  Q.  C.  Thompson,  next  friend,  et  al,^  plaintiffs  in  error,  w. 
Jacob  S.  Davittb  et  al,,  executors,  defendants  in  error. 


1.  The  ultimAte  question  for  the  Jury,  on  the  trial  of  an  ifisae  of 

vit  vd  non  is,  whether  the  instrument  propounded  is  or  is  not  the 
last  will  and  testament  of  the  deceased. 

8.  A  prima  facie  case  in  favor  of  the  will  being  made,  the  burden  of 
proving  the  fraud  or  undue  influence  alleged  is  upon  the  caveators. 

8.  Undue  influence  or  fraud,  to  invalidate  the  will,  must  amount  to 
force  or  fear— must,  in  effect,  make  the  will  the  mental  offspring 
of  some  other  person;  and  must  be  operative  on  the  mind  of  the 
testator  at  the  time  the  will  is  executed. 

4.  Inequality  among  children  in  the  provisions  of  the  will,  may  be 
considered  in  deciding  upon  the  existence  of  undue  influence  or 
fraud,  as  well  as  upon  whether  the  testator  acted  under  such  influ- 
ence or  fraud  in  making  the  wilL    The  inequality,  like  other  per 
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tinent  facto,  may  be  regarded  throaghont  the  whole  scope  of  the 
inquiry. 

5.  What  is  an  unnatural  will,  because  of  inequality  among  members 
of  the  testator's  family,  is  a  question  of  fact,  not  of  law. 

6.  Though  a  son  of  the  testator  be  a  principal  legatee,  whether  the  son 
^  ought  to  produce  clear  and  satisfactory  evidence  of  the  b<ma  fides 

of  his  own  conduct,  depends  upon  whether,  according  to  the  facts 
proved,  his  conduct  was  suspicious. 

7.  There  is  no  invariable  presumption  of  law  that  evidence  is  true  be- 
cause a  party  does  not  rebut  it  when  in  his  power.  Nor  is  a  party 
to  the  cause  bound  to  offer  himself  as  a  witness  at  the  peril  of  hav- 
ing everything  taken  against  him  which  he  might,  as  a  witness,  con- 
tradict. 

8.  When  the  testator,  who  could  read  and  write,  produced  a  will  al- 
ready signed,  declared  it  to  be  his  will,  and  requested  three  wit- 
nesses to  attest  it,  and  they  did  so,  this  was  an  aclinowledgment  of 
the  whole  instrument,  the  signature  included. 

9.  The  writing  propounded  as  a  will,  if  testamentary  in  its  character 
and  regular  on  its  face,  should  be  submitted  to  the  jury  in  connec- 
tion with  the  testimony  of  the  subscribing  witnesses. 

10.  There  need  be  no  peculiarity  in  the  mark  of  an  attesting  witness, 
provided  he  can  swear  to  it  when  called  to  testify. 

11.  The  word  will  being  ambiguous,  it  is  not  true  that  a  man  cannot 
make  a  will  against  his  will.  He  may  force  desire  to  bend  to  duty 
in  a  testamentary  act  as  well  as  in  any  other  act. 

13.  Identity  being  matter  of  opinion,  a  subscribing  witness  who  is  illit- 
erate may  give  his  opinion  that  the  paper  produced  is  the  identical 
will  which  he  attested. 

13.  In  swearing  to  his  mark,  the  witness  may  state  his  belief,  though 
he  cannot  be  positive.  The  answer  may  be  something  broader  than 
the  interrogatory,  and  still  be  admissible. 

14.  The  answer  of  an  attesting  witness,  that,  "from  the  best  of  his 
knowledge  and  belief,  the  testator  did  not  make  the  will  freely  and 
voluntarily,"  was  properly  excluded. 

15.  Though  the  charge  of  the  court  was  not  free  from  error,  the  verdict 
was  correct  and  ought  to  stand. 

Wills.  Caveat.  Fraud.  Undue  influence.  Evidence. 
Witness.  Attestation.  Opinion.  Before  Judge  Under- 
wood.   Polk  Superior  Court.    February  Term,  1877. 

Sufficiently  reported  in  the  opinion. 

E.  N.  Broyles  ;  Warren  Akin  ;  Tidwall  &  Thompson, 
for  plaintijBEs  in  error. 
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Wright  &  Feathebston,  for  defendants. 
Blecklby,  Judge. 

The  will  of  John  C.  Davitte  was  propounded  for  probate 
in  solemn  form.  Some  of  the  heirs  at  law  entered  their 
c(weat^  the  grounds  of  which  were,  that  the  testator  was  not 
of  sound  disposing  mind  and  memory ;  that  he  did  not  ex- 
ecute freely  and  voluntarily,  but  from  undue  influence  and 
persuasion,  and  from  the  over-importunity  of  the  principal 
legatees,  and  to  obtain  quiet  and  repose ;  that  the  instru- 
ment is  not  attested  by  three  or  more  witnesses,  but  by  two 
only ;  that  it  was  not  attested  and  subscribed  by  the  wit- 
nesses in  the  presence  of  the  testator;  that  it  was  not  signed 
by  the  testator  in  the  presence  of  the  witnesses,  nor  acknow- 
ledged before  them  to  be  his  will ;  that  it  was  made  (if  at  all) 
under  a  mistaken  supposition  by  the  testator  that  he  had 
previously  advanced  to  his  other  children  an  amount  of  prop- 
eity  equal  to  that  devised  to  each  of  his  two  sons  who  are, 
by  the  will,  his  principal  legatees,  his  intention  having  been 
to  give  all  his  children  equal  shares,  and  his  mistake  being 
caused  by  his  infirmity  and  the  misrepresentation  of  these 
two  sons ;  and  that  his  mind  was  weak  and  imbecile,  and  that 
fraudulent  practices  were  employed  by  interested  persons  to 
induce  him  to  make  the  will.  By  appeal,  the  case  passed 
from  the  court  of  ordinary  to  the  superior  court.  On  the 
trial,  the  jury  found  in  favor  of  the  propounders,  and  set  up 
the  will.  The  caveators  moved  for  a  new  trial  on  many 
grounds,  all  of  which  were  overruled.  Such  of  them  as 
were  specially  insisted  upon  in  this  court,  will  now  pass  un- 
der review.  Their  number,  if  not  their  difficulty,  will  re- 
quire some  time  and  space. 

1.  The  court  charged  the  jury :  "  The  real  question  for 
you  to  decide  is  this :  is  the  paper  propounded  and  offered 
in  evidence,  proven  as  the  law  requires  to  be  the  will  of 
John  C.  Davitte,  or  is  it  not  so  proven  ?"  Other  parts  of 
the  charge  were  such  as  that  the  jury  could  not  have  under- 
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stood  this  to  mean  that  there  was  nothing  for  decision  but 
the  factum  of  the  will — the  mere  requisites  of  formal  exe- 
cution. Besides,  to  prove  a  contested  will  as  the  law  re- 
quires, is  to  establish  all  that  is  needful  to  set  up  the  instru- 
ment as  a  real,  valid  will.  We  are  to  presume  that  the  court 
informed  the  jury  what  the  requirements  of  the  law  to 
which  he  referred  were,  and  that  the  jury  had  all  the  light 
which  they  needed  on  that  subject. 

2.  Another  part  of  the  charge  complained  of  is :  "  Where 
fraud  or  undue  influence  is  alleged,  in  the  procurement  of 
the  will,  the  burden  of  proof  is  upon  the  caveators  to  prove 
such  fraud  or  undue  influence."     The  full  charge  is  not  set 
out  in  the  record.     For  aught  that  appears,  the  court  may 
have  previously  defined  what  it  took  to  constitute  a  prima 
facu  case  on  the  part  of  the  propounders.     If  that  was  done, 
the  clause  above  quoted  would  then  have  been  appropriate. 
The  Code  declares,  in  section  3759,  that :  "  What  amount  of 
evidence  will  change  the  onvs  or  burden  of  proof,  is  a  ques- 
tion to  be  decided  in  each  case  by  the  sound  discretion  of 
^he  court."     Adverting  to  the  brief  of  evidence  contained 
^  the  record,  we  have  no  doubt  that  the  propounders  did 
prove  enough  to  change  the  onus^  and  that,  as  the  case  stood 
^^  the  charge  was  delivered,  the  burden  was  upon  the 
/^^^^^oanders  to  make  good  their  allegations.     According  to 
fjj^i^  is  said  by  the  court  in  Evaat8  vs.  Arnold,  52  Ga.j  169, 
\\^  <5harge  in  that  case  was  to  the  eflEect  that  after  the  fdc- 
i^if^  of  the  will  was  duly  proven,  the  burden  of  showing  the 
otbei*  requisites  ceased  as  to  the  propounders.     That  feature 
isaot  presented  here.     How  much  besides  the  factum  of 
tte  'Wi.ll  was  held  requisite,  is  nowhere  made  known  to  us, 
nor  18  i^  gai(j  Qj.  intimated  that  nothing  further  was  exacted 
01  tile  propounders.     The  truth  is,  that  what  the  propound- 
ers have  to  carry,  on  the  score  of  sanity  and  freedom,  is  more 
m  the  nature  of  ballast  than  of  cargo.    It  is  just  burden 
enough  to  sail  with — no  more. 
^-  The  court  charged  the  jury  "  that,  in  order  to  set  aside 

a  will  on  the  ground  of  fraud  or  undue  influence,  such  fraud 
30 
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or  undue  influence  must  amount  to  force  or  fear,  and  in 
effect  make  it  the  will  not  of  the  testator,  but  of  some  other 
person ;  and  tlie  question  is  as  to  the  time  when  the  will 
was  executed :  was  the  testator,  at  the  time  he  executed  the 
will,  under  the  control  or  fear  of  another  ?  If  he  was  not, 
the  will  ought  to  stand,  even  if  he  had  been  before  or  after 
that  time  under  the  fear  or  influence  of  another."  The  evi- 
dence discloses  no  fraud  as  distinguished  from  undue  influ- 
ence— no  mere  trick  or  deception.  If  it  did,  the  expres- 
sions in  this  charge  as  to  force  might  not,  and  perhaps  would 
not,  be  appropriate.  See  11  Oa,^  343.  On  the  extent  to 
which  undue  influence  must  go  in  the  destruction  of  free 
agency,  the  positions  of  the  charge  are  supported  by  21  /J., 
552.  The  meaning  is,  that  there  must  be  mental  constraint, 
moral  coercion,  the  substitution  of  external  for  internal 
agency.  6  /ft.,  325.  That  the  influence  must  be  operative 
at  the  very  time  the  will  is  executed,  there  can  be  no  doubt. 
1  Red.  on  Wills,  516.  Though,  to  ascertain  whether  it  was 
so  or  not,  the  state  of  things  both  before  and  after,  may  be 
regarded.  Doubtless,  the  court  gave  proj)er  instructions  as 
to  the  right  and  duty  of  the  jury  to  look  to  prior  or  subse- 
quent time  for  the  purpose  of  obtaining  such  light  as  might 
be  reflected  therefrom,  under  the  evidence.  The  record  is 
simply  silent  as  to  what  was  charged  on  that  subject. 

4.  The  court  charged  the  jury  "  that  if  they  should  find 
from  the  evidence  that  John  C.  Davitte,  at  the  time  he  made 
the  will,  was  of  sound  mind,  and  acted  freely  and  volunta- 
rily in  doing  so,  then,  any  inequality  which  the  will  might 
make  among  his  childreji  would  be  immaterial,  because  a 
person  has  a  right  by  will  to  give  one  child  more  than  an- 
other. But  if  the  jury  should  find  that,  at  the  time  of  mak. 
ing  the  will,  the  testator  was  imbecile  from  age,  or  his  mind 
weakened  by  the  use  of  opiates,  or  that  he  was  under  the 
influence  or  fear  of  another,  or  any  fraudulent  practice  of 
another,  then,  the  jury  might  consider  the  inequality,  if 
any,  made  by  the  will  among  testator's  children,  for  the 
purpose  of  determining  the  condition  of  the  mind  of  the 
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testator  at  tlie  time  of  making  the  will,  and  whether  or  not 
he  acted  freely  in  doing  so,  or  acted  under  any  undue  influ- 
ence or  fraud  practiced  on  him."     The  objection  to  this 
charge  is,  that  it  seems  to  require  undue  influence,  etc.,  to 
be  found  from  other  evidence,  before  the  inequality  of  the 
will  in  its  dispositions  among  the  testator's  children  could 
be  considered  for  any  purpose.     Taking  the  language  lit- 
erally, it  would  appear,  at  first  view,  to  bear  such  a  construc- 
tion.    So  construed,  the  charge  would  be  inaccurate;  for 
the  inequality  might  be,  and  generally  ought  to  be,  a  factor 
in  deciding  upon  the  existence  of  undue  influence,  etc.,  and 
not  alone  upon  whether  the  testator  acted  under  it  in  making 
the  will.     The  jury  should  not  ask  themselves  whether, 
without  the  inequality,  there  is  evidence  enough  to  establish 
undue  influence,  etc.,  but  whether  there  is  enough  with  it. 
From  a  close  scrutiny  of  the  charge,  it  will  be  seen,  how- 
ever, that  the  court  did  not,  in  fact,  cut  oflf  the  jury  from 
considering  all  the  evidence  (including  the  alleged  inequal- 
ity) in  arriving  at  the  existence  or  non-existence  of  undue 
influence,  etc.     In  the  first  sentence  the  jury  are  told  that 
if  they  should  find  frmn  the  evidence  so  and  so ;  and  in  the 
second  they  are  told  that  if  they  should  find  so  and  so.     In 
the  latter,  it  was  not  thought  necessary  to  repeat  "  from  the 
evidence ; "  but  thai^  in  all  probability,  was  the  meaning. 
And  "  the  evidence "  includes  all  the  evidence.     There  is 
no  express  restriction  of  the  jury  to  less  than  the  whole. 
They  are  left  free  to  consider  every  fact  before  them  in 
making  out  the  existence  of  undue  influence,  etc.,  and  per- 
haps other  parts  of  the  charge  not  brought  up  may  have 
been  specific  on  that  subject.     The  apparent  incorrectness 
of  the  part  before  us  is  not  due  to  what  is  in  it,  but  to  what 
is  not  in  it ;  consequently,  unless  we  knew  that  the  court 
charged  nothing  more  than  is  here,  we  cannot  pronounce 
what  is  here  erroneous.     Because  the  court  rightfully  told 
the  jury  that  they  might  consider  the  inequality  of  the  will 
for  one  purpose,  we  cannot  assume  that  he  meant  to  toll 
them,  or  did  tell  them,  that  they  could  not  consider  it,  to- 
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gether  with  the  balance  of  the  testimony,  for  other  pur- 
poses. The  propositions  of  the  charge  are,  in  themselves, 
true  and  correct.  It  is  only  by  getting  them  tangled  with 
implications  which  may  have  been  fully  cleared  up  by  the 
court  in  other  and  further  instructions,  that  they  admit  of 
question.  Let  them  be  read  over  again  in  the  light  of  these 
observations,  and  they  will  be  seen  to  be  unobjectionable. 
5.  The  court  charged  the  jury,  "  that  it  was  not  an  un- 
natural will  which  gives  one  or  more  children  more  than 
others  of  the  children  got,  bnt  only  where  the  principal 
portioti  of  the  estate  is  disposed  of  to  strangers,  to  the  ex- 
clusion of  the  wife  and  children,  and  the  rule^that  such  un- 
natural wills  should  be  closely  scrutinized,  and  upon  the 
slightest  evidence  of  aberration  of  intellect,  or  collusion,  or 
fraud,  or  any  undue  influence  or  unfair  dealing,  probate 
should  be  refused,  is  not  applicable."  We  think  this  para- 
graph of  the  charge  should  have  been  omitted.  In  a  civil 
case,  where  the  jury  are  sworn  to  take  the  law  from  the 
court,  there  would  seem  to  be  no  occasion  to  mention  a 
rule  which  does  not  apply  to  the  facts.  To  bring  in  a  rule, 
just  to  charge  it  out,  has  the  appearance  of  being  super- 
fluous. We  suspect,  however,  that  the  explanation  of  the 
matter  may  be,  that  counsel  had  insisted  on  the  application 
of  the  principle  laid  down  in  the  concluding  part  of  sec- 
tion 2399  of  the  Code,  and  that  this  part  of  the  chai^  was 
a  reply  from  the  bench  to  that  position.  As  the  will  under 
consideration  gave  no  bounty  to  any  stranger,  but  confined 
all  its  dispositions  to  members  of  the  testator's  family,  there 
was,  indeed,  no  applicability  of  the  principle  referred  to. 
We  suppose  that  the  court  had  no  purpose  to  instruct  the 
jury  as  to  what  would  or  would  not  be  an  unnatural  will 
in  the  abstract,  but  only  with  reference  to  the  rule  of  law 
which  he  cites.  So  interpreting  his  language,  he  is  correct ; 
but  we  are  not  without  some  apprehension  that  the  jury 
•  may  have  understood  him  to  rule,  generally,  that  the  on- 
naturalness  of  a  will  is  a  question  of  law,  and  that  unequal 
wills,  where  the  inequality  is  among  the  testator's  children, 
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n  th&t  ^nnount,  unnatural.  In  onr  opinion,  what 
among  his  children,  a  testator  could 
lut  violating  tlie  ordinary  dictates  of 
pure  fact  for  the  jury,  under  all 
le  given  case.  We  do  not  see  liow  a 
illy,  that  the  limits  of  the  family  and 
nuus,  and  that  a  man  never  breaks 
e  leaps  over  the  family  wall.  We 
lat  the  court  did  not  intend,  in  this 
:uard  the  jury  against  a  misapplica- 
}f  the  Code;  and  t]ioug;h  the  jury 
od  his  object,  or  not  discerned  its 
loubt  enough  on  the  subject  to  war- 
om  disturbing  a  verdict  with  which 

to  charge,  at  the  written  request  of 
lere  the  testator  is  aged,  and  infirm  in 
9  will  is  impeached  on  account  of  the 

sou,  a  principal  legatee,  in  its  pro- 
produce  clear  and  satisfactory  proof 
is  conduct  in  the  matter."  This  re- 
rom  a  transcript  of  the  head-note  in 
-a.,  52.  But  in  that  case,  the  degree 
ig  evidence  had  gone,  was  much  in 
1  the  evidence  goes  in  the  present 
t  every  head-note  that  is  fit  to  be 
guide  in  cai«es  that  are  alike.  Even 
gather  the  true  law  of  a  case  from 
to  read  all  the  facts,  and  very  f  re- 
)inion.  When  a  charge,  dictated  by 
eadnote  with  such  a  vague  word  in 

dictation  should  be  attended  with 
he  sense  in  which  the  word  is  em- 
he  sense  of  attacked,  or,  rendered 
F  overthrown. 

to  charge  at  the  like  request,  "  that 
lis  power  to  deny  or  rebut  evidence 
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which  tends  to  disprove  his  case,  and  does  not  do  bo,  the 
presumption  is  that  such  evidence  is  true" — "the  pro- 
pounder,  Jacob  S.  Davitte,  being  in  court  and  attending  the 
trial,  but  not  testifying  in  the  case."  We  approve  the  de- 
nial of  this  request,  for  two  reasons  :  The  first  is,  that  so 
precise  and  definite  a  presumption  as  that  pointed  out, 
namely,  that  the  unanswered  evidence  is  true,  is  not  drawn 
by  the  law  itself,  nor  enjoined  upon  the  jury ;  and  the  sec- 
ond is,  that  the  request  was  based  on  the  assumption,  that 
because  the  propounder  was  present  and  competent  to  tes- 
tify, he  was  bound  to  do  so,-  or  else  suffer  by  his  failure  to 
offer  himself  as  a  witness  in  his  own  case.  We  think,  on 
the  contrary,  that  it  is  becoming,  and  to  be  commended,  in 
a  party  not  to  testify,  if  he  can  avoid  it  without  positive  in- 
jury to  the  cause  of  truth  and  justice.  As  long  as  he  is  un- 
heard, there  should  be  no  presumption  that  his  silence  is 
counseled  by  prudence  rather  than  by  modesty.  While  his 
case,  should  not  gain  by  his  forbearance  to  testify,  neither 
should  it  lose  by  it.  Public  policy  forbids  that  a  suitor 
should  feel  constrained  to  mount  the  witness-stand  for  no 
purpose  but  to  let  the  jury  know  that  he  has  something  to 
say  in  his  favor,  or  to  show  them  that  he  can  face  the  terrors 
of  a  cross-examination  without  breaking  down.  The  en- 
couragement of  anything  like  competition  in  swearing, 
would  be  too  sure  to  breed  perjury.  Let  those  testify  in 
their  own  behalf  who  voluntarily  present  themselves ;  but 
let  no  uncharitable  imaginations  light  upon  those  who  stay 
away,  merely  because  they  might  swear  if  they  would. 

8.  The  court  refused  to  charge  at  the  like  request :  "  Tliat 
as  no  attempt  was  made  to  prove  that  the  name  of  John  C. 
Davitte  was  signed  to  the  will  by  any  other  person  by  his 
direction,  the  burden  is  upon  the  propounders  to  show  that 
the  signature  of  J.  C.  Davitte  to  the  will  is  his  genuine  sig- 
nature, and  unless  this  is  proven  to  the  satisfaction  of  the 
jury,  the  will  cannot  be  established,  and  the  jury  should  find 
against  the  will."  The  court  charged,  on  the  contrary : 
"  That  it  was  sufficient  if  the  testator  acknowledged  the  will 
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;e  of  the  subscribing  witnesses,  and 
pledged  it  is  a  question  for  the  j'nrj 
There  is  no  question  that  the  testa- 
will  when  he  called  on  the  siibseribinfi 
i  instrument  as  his  will.  Suppose  it 
ind  forever  remain  so,  whether  the  sig- 
:he  testator  or  whether  he  adopted  and 
■  him  by  some  other  perr-on.  He  could 
g.  Some  of  the  will,  if  not  the  whole 
hand.  He  said  the  will  was  his,  and 
eg  to  attest  it  as  such,  and  they  did  so. 
fed  an  unsigned  will  there  would  have 
lent  of  the  signature ;  but  he  acknowl- 
ind  that  being  so,  he  acknowledged  the 
the  signature  included.  Keading  sec- 
>f  the  Code  together,  we  think  this  was 
[ition  of  a  will  is  a  business  transaction, 
1  sense  of  what  is  done  must  not  be  lost 
)es  not  dictate  any  form  of  words  to  be 
leaves  them  to  communicate  with  the 
n  way.  From  the  evidence,  it  is  im^ 
I  mind  to  doubt,  that  the  testator  dealt 
will,  and  intended  to  complete  the  ex- 
i  witnesses  to  attest  it  at  the  time  thej 
lest. 

the  testimony  of  the  three  subscribing 
ad,  admitted  the  will  in  evidence,  ovei 
ttora,  their  objection  being  that  neithei 
:testation  had  been  shown.  That  there 
ise  for  the  propounders,  we  have  nc 
qk  that  the  instrument,  in  such  a  pro- 
have  been  excluded  if  the  case  had 

ged  the  jury :  "  That  a  witness  may  at 
k,  provided  he  can  swear  to  the  same, 
to  ascertain  from  the  evidence  whether 
Tames  Rogers,  had  sworn  to  his  mark 
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which  he  purports  to  have  made  as  witness  to  said  will ;  .  .  . 
that  the  mark  made  by  a  witness  in  attesting  a  will  need  not 
have  any  peculiarity  about  it,  but  any  mark  is  sufficient  if  the 
witness,  when  called  to  testify,  can  swear  to  the  mark." 
The  Code  (section  2415)  pronounces  a  mark  sufficient,  on 
the  sole  condition  that  the  witness  shall  be  able  to  swear  to 
it.  This  is  all  the  heraldry  of  the  matter.  Nothing  like  a 
system  of  crests  or  bearings  is  contemplated ;  not  even  any 
special  hook  or  claw  on  which  the  mind  can  hang  recognition. 
As  best  it  can,  the  memory  may  lay  hold,  and  hold  on,  and 
the  conscience  swear  to  it.  A  court  cannot  declare  any  pe- 
culiarity necessary,  where  the  witness  needs  none.  It  is  not 
improbable  that  those  who  make  marks  for  default  of  skill 
in  making  letters,  have  an  aptitude  of  their  own  in  distin- 
guishing marks  that  to  ordinary  eyes  look  alike.  The  fac- 
ulty may  be  something  like  that  of  supplying  an  absent  sense, 
by  novel  and  ingenious  applications  of  one  or  more  of  the 
remaining  senses. 

11.  The  court  refused  to  charge,  at  the  request  of  the 
caveators,  ''that  if  the  jury  believe,  from  the  evidence, 
that  John  C.  Davitte  made  this  will  against  his  will,  or  did 
not  act  freely  and  voluntarily  in  making  this  will,  then  they 
should  find  against  the  will."  Unless  a  request  is  all  legal 
and  pertinent,  the  court  may  well  refuse  it.  A  charge  in 
the  terms  of  this  request  would  have  misled  the  jury,  or 
might  have  done  so,  for  there  was  evidence  that  the  testa- 
tor said,  shortly  after  the  will  was  executed,  that  he  had 
made  a  will  against  his  will.  His  meaning  probably  was, 
not  that  he  had  acted  contrary  to  his  own  free  choice  and 
volition,  but  contrary  to  strong  desire.  Using  the  word 
will  in  the  sense  of  desire,  a  man  may  make  a  valid  testa- 
ment against  his  will.  He  might  heartily  wish  that  every 
provision  in  it  could  be  altered  consistently  with  his  sense 
of  duty,  and,  yet,  it  might  be,  legally  and  morally,  as  much 
and,  as  exclusively  his  own  testamentary  act  as  if  he  had  no 
desire  not  in  complete  accord  with  it.  Will,  in  the  sense  of 
choice  or  consent,  not  in  the  sense  of  desire,  is  the  will  that 
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is  retiiiisite  to  testauientary  freedom.  If  a  man  is  free  to 
choose,  and  free  to  give  effect  to  his  clioice,  lie  is  tlie  mas- 
ter of  his  own  testament,  and  may  yield  to  his  desiriis,  or 
oppose  them,  at  his  own  election.  Very  mnch  of  judicious, 
virtuous  living  is  carried  on  by  paiiifnl  sacrifices  of  inclina- 
tion to  duty — of  the  will  of  the  affections  to  the  will  of 
the  reason  and  conscience.  Without  iirst  eliminating  all 
,e  term,  there  is  no  truth  in  the  proposi- 
nnot  make  a  will  against  his  will, 
over  ohjection  by  the  caveators.  adniitte<] 
atcnient  of  the  witness,  James  Kogers,  tn 
direct  interrogatory,  as  follows :  *  Thinks 
I  the  same  instrutnent  he  signed,'  the  will 
The  court,  over  like  objection,  "  admitted 
>tement  of  the  same  witness,  to  the  second 
■y,  '  that  he  thinks  it  the  same  will  he 
1  C,  Davitte.' "  The  objection  urged  to 
hat  the  witness  gave  a  bare  opinion.  *  The 
mination  was  the  identity  of  the  instru- 
a  matter  of  opinion,  lo  Oa.,  513 ;  17  /i., 
bjected  that  the  witness  did  not  state  the 
opinion  was  based.  If  it  had  been,  we 
subscribing  witness  would  be  silenced  on 
tity  until  his  reasons  were  fortiiconiing. 
1  rule  has  been  usual  in  practice,  and  no 
;  exact  point  was  read. 
efused  to  rule  out,  on  motion  of  tJie  cav- 
le  answer  of  the  witness,  James  Rogers, 
ise-interrogatory :  "Thinks  he  maile  tlie 
-of  course,  cannot  say  positively."  In  ad- 
tion  that  this  was  bare  opinion,  it  was  ob- 
it the  statement  was  not  pertinent  to  the 
r  being  as  follows:  "After  five  or  six 
I  one  cross-mark  from  another?  If  so, 
"  The  whole  answer  thereto  was  as  fol- 
annot  tell  after  so  long  awhile  one  mark 
inks  be  made  the  mark  on  the  will — of 
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coui-se,  cannot  say  positively."  The  witness  meant  to  state 
his  belief  as  to  the  mark.  See  next  head  above,  and  12  Ga., 
257.  lie  testifies  like  a  cautious,  conscientious  person,  and, 
on  that  account,  his  evidence  is  perhaps  more  valuable  than 
if  he  had  expressed  himself  more  decidedly.  We  think  the 
answer  not  so  much  beyond  the  question  as  to  render  any 
of  it  inadmissible.  These  things  cannot  be  cast  together  so 
as  to  make  an  exact,  mechanical  fit.  It  is  hardly  practicable 
to  deal  with  testimony  as  we  would  with  bullets — cutting 
off  the  necks,  and  rejecting  the  superabundant  material 
which  has  run  over  in  moulding. 

1 4.  The  caveators,  in  interrogatories  sued  out  by  themselves 
for  Martin,  one  of  the  subscribing  witnesses  to  the  will,  pro- 
pounded this  question  :  "  From  what  you  saw,  from  the  facts 
known  to  yourself,  from  the  conversation  you  heard  be- 
tween Jacob  S.  Davitte  and  John  C.  Davitte,  and  the  con- 
duct of  the  parties,  what  do  you  say  about  the  said  will  l>eing 
freely  and  voluntarily  made?  Answer  this  question  fully, 
to  the  best  of  your  knowledge  and  belief."  The  witness 
answered  thus :  *'  From  the  best  of  my  knowledge  and  belief, 
John  C.  Davitte  did  not  make  said  will  freely  and  volunta- 
rily." This  answer  was  excluded  by  the  court.  We  have 
seen  no  authority  to  the  effect  that  a  subscribing  witness 
may  give  his  opinion,  without  any  fact,  as  to  the  testator's 
freedom  or  want  of  freedom  in  executing  the  will.  So  far 
as  that  question  is  included  in  the  question  of  sanity  or  in- 
sanity, of  course  he  may  do  so.  But,  beyond  that,  the 
two  questions  are  somewhat  unlike.  To  establish  the  ab- 
sence of  free  agency  in  a  sane  man,  you  must  find  a  cause 
for  its  absence.  That  cause  is  alwavs  some  matter  of  fact 
Why,  then,  should  not  a  subscribing  witness  speak  directly 
to  the  fact,  and  not  as  to  his  mere  opinion  concerning  it,  or 
concerning  its  effects.  To  believe  a  man  insane,  you  need 
know  nothing  of  the  external  conditions  to  which  he  has 
been  exposed;  but  to  believe  him  morally  enslaved,  you 
must  know  something  of  his  master,  or  some  manifestation 
of  control.    The  question  propounded  to  the  witness  appealed 


AUGUST  TERM,  1877. 


to  facte,  bat  they  were,  in  part,  facts  known  only  to  the  wi 

Dese,  and  uot  disclosed  in  aoy  of  his  testtmonj.     Moreove 

in  answering  the  qnestion,  the  witness  states  neither  what  h 

i,--,™i„j~„  ;„  „-.-  -vhat  his  helief  is,  nor  docs  he  state  thi 

dge  or  l>elief.     He  answers  "  from  tf 

Ige  and  belief."     See  23  Oa.,  480.     0 

k  the  better  _  ruling  was  that  which  tt 

inswer  was  properly  excluded. 

we  think,  was  what  it  should  have  beei 

be,  under  the  evidence,  if  another  tri; 

i  reason,  though  the  charge  of  tlie  eonr 

not  wholly  free  from  error,  we  cannt 

ivemiling  the  court  in  refusing  a  ne 

;rdict  is  far  more  important  than  a  co 

will,  52  Ga.,  169 ;  26  Gratt.,  152 ;  52  All 
9,360;  11  /J.,  343;  32  /&.,325;  Cod 
[),  182;  27  Ih.,  628,  629  ;  Code,  §  240t 
on  Ev.,  76,  762 ;  Acts  of  1851-2,  p.  lOt 
,  2424 ;  2  GrTfs,  Ev.,  ^676 ;  40  Oa.,  IS 
8;  1  Wms  Ext'rs,  112  to  118;  1  Deni 
91;  2  Eng.  Law  and  Eq.,  594;  Cod 
2,126;  51/*.,  24;  18 /J.,  524;  1  Wha 
Kie,  §3867;  Stark.  Ev.,  215. 
1,  1  Red.  on  Wills,  31,  32,  218,  219,  22 
2  GPIs'f  9  Ev.,  §!?  688,  689  ;  41  Ga.,  69( 
,  522 ;  30  Ih.,  808 ;  17  Pick.,  373,  37! 
43;  18(7(1,396;  Code,  §2415;  2  Bra 
ig.,  57;  18  Ga.,40.     . 


et  al.,  plaintiffs  in    error,  V8.   Mathe 
TOK,  defendant  in  error. 


)  need  be  put  to  the  Jury  under  the  act  authori 
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ing  special  verdicts  in  equity  cases,  as  will  enable  the  jury  fully  to 
find  the  facts  in  issue  and  not  admitted  by  the  pleadings. 

2.  Where  the  vendors  sold  to  the  vendee  a  homestead  in  lands  and  took 
the  vendee's  notes  therefor,  and  executed  a  bond  for  titles  thereto  to 
the  vendee,  and  no  part  of  the  purchase  money  was  paid  in  cash,  and 
the  vendors  were  insolvent : 

Held,  that  equity  will  rescind  the  sale  and  cancel  the  notes  upon  pay- 
ment by  the  vendee  to  the  vendors  of  the  value  of  the  rents  wjiile  he 
held  the  lands  and  the  amount  of  damage,  if  any,  done  thereto — espe- 
cially if  the  ordinary  had  never  approved  the  sale. 

3.  On  the  trial  of  an  equity  case  by  special  verdict  upon  written  ques- 
tions, the  chancellor  may  decree  a  perpetual  injunction,  if  the  facta 
specially  found  demand  it,  without  the  finding  by  the  jury  in  express 
words  that  a  perpetual  injunction  be  granted. 

Practice  in  tlie  Superior  Court.  Homestead.  Vendor 
and  purchaser.  Equity.  Injunction.  Before  Judge  Craw- 
ford.    Talbot  Superior  Court.     March  Term,  1877. 

Reported  in  the  opinion. 

Willis  &  Willis,  for  plaintiffs  in  error. 

J.  M.  Mathews  ;  J.  II.  Martin,  for  defendant. 
Jackson,  Judge. 

Mathew  Cook  filed  a  bill  in  equity  against  James  McManus, 
to  which  Robert,  his  son,  was  afterwards  made  a  party  de- 
fendant, for  the  purpose  of  rescinding  a  trade  in  lands. 

The  bill  alleged  that  James  McManus  and  his  wife,  to- 
gether with  Robert  McManus,  had  executed  a  bond  for 
titles  to  Cook  for  the  land,  representing  that  he  could  make 
titles ;  and  Cook  had  given  his  notes  therefor ;  but  that  the 
bond  could  not  be  complied  with  because  the  land  had  been 
set  apart  to  James  McManus  and  family  for  a  homestead, 
which  could  not  be  sold,  and  to  which  no  title  could  be 
made;  that  the  makers  of  the  bond  were  insolvent,  and 
could  not  respond  in  damages ;  that  Cook  went  into  posses- 
sion, but  hearing  that  it  had  been  decided  by  the  supreme 
court  that  the  homestead  could  not  be  sold,  he  proposed  to 
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McManus  to  cancel  the  trade,  who  refnsed,  Htid  Cook  then 
abandoned  the  land,  and  now  prayed  that  the  trade  be  re- 
scinded and  the  notes  delivered  np  to  be  canceled,  and  cer 
yy  Kobert  McManits  on  some  of  the  uotef 
bill  was  filed  witliin  a  month  after  the 

bt  in  a  special  verdict  to  the  effect  thai 
n  of  tlie  land  wlien  be  traded  for  it,  aban- 
1  one  month,  without  notice  to  McMamis 
imed  possession  in  January,  1876,  and  ha* 
ever  since,  Cook  consentinj^  and  willing 
:  received  no  rent  for  187.'>,  but,  in  con 
'  rent  for  1875,  McManus  has  been  dam 
and  twenty-five  dollars.  Whereupon  tlit 
the  contract  of  sale  be  rescinded,  that  tht 
be  given  up  and  canceled,  that  the  com 
ight  by  Robert  McManus  be  enjoined  per 
piainant  pay  the  defendant  one  Irandrec 
)llar8,  and  defendant  pay  costs.  The  de 
r  a  new  trial  on  various  grounds,  the  mo 
,  and  defendants  excepted, 
efendants  admitted  that  the  property  hac 
I  homestead,  but  insisted  that  good  title 
reto,  and  the  only  facts  deemed  necessary 
isputed  between  tlie  parties,  were  founc 
lly,  in  anawer  to  questions  propounded  it 

iind  for  the  new  trial  calls  in  question 
iourt,  that  all  the  questions  necessary  t< 
'  the  jury  were  submitted  by  written  in 
h  were  answered  by  the  jory  as  above  sei 
i  contending  that  the  question  for  the  jur^ 

the  trade  was  fair  and  McManus  couk 

fact  at  all  was  made  by  complainant  oi 
trade,  nor  does  defendant  put  in  issue  tht 
tiona  alleged.    It  is  not  denied  that  the 
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representations  by  McManus  were  made,  that  he  could  make 
good  titles ;  but  whether  or  not  he  could  do  so  and  carry  out 
his  bond  or  answer  in  damages,  he  being  insolvent  and  the 
property  being  a  homestead  regularly  set  apart  by  the  ordi- 
nary and  the  sale  never  approved  by  him,  was  a  question 
of  law  arising  under  the  admitted  facts.  Such  being  the 
case,  the  facts  necessary  to  be  ascertained  were,  how  long 
Cook  held  the  land,  and  what  he  had  damaged  it,  or  justly 
owed  McManus  for  the  rent  thereof,  and  who  was  in  pos- 
session after  Cook  left  the  place.  To  these  points  the  in- 
quiry of  the  jury  was  directed,  and  their  verdict  settled 
them. 

2.  The  controlling  question  in  the  case  is,  whether  equity 
will  rescind  the  trade  under  the  facts  found  or  admitted, 
and  whether  the  court  did  right  to  rescind  it.  In  55  Ga.j  383, 
this  court  held  that  the  homestead  set  apart  for  the  family 
could  not  be  alienated,  even  with  the  approval  of  the  ordi- 
nary, as  a  general  rule ;  that  the  allowing  it  to  be  done,  espe- 
cially without  a  provision  for  its  re-investment,  was  in  the 
teeth  of  the  constitution,  and  void.  It  follows  from  this 
ruling  that  McManus  could  pass  no  title  to  this  land  to  Cook ; 
that  he  could  not  comply  with  his  obligation  to  do  so ;  that 
he  and  his  son  held  Cook's  notes,  and  two  of  them  were 
sued ;  and,  whilst  he  may  have  intended  no  fraud,  and  prob- 
ably did  intend  none  when  the  trade  was  made,  nevertheless, 
that  its  consummation  would  operate  as  a  fraud  upon  Cook, 
who  would  get  no  title,  and  have  no  redress,  as  the  other 
parties  to  the  trade  were  insolvent.  In  effect,  the  case  is 
the  same  as  the  representation  that  a  vendor  has  title  when 
he  has  none,  though  he  may  have  thought  he  had  it ;  and 
in  that  view,  the  principle  decided  in  51  Ga.j  398,  would 
cover  and  control  this  case.  That  was  a  bond  for  titles — a 
representation  of  ability  to  make  title — no  good  title  in  the 
vendor,  and  insolvency  of  the  vendor — and  in  that  case  relief 
was  granted. 

But  the  seventh  section  of  the  act  of  15th  of  February, 
1876,  is  invoked  by  the  plaintiff  in  error,  and  he  insists  that, 
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nnder  that  Bection  and  act,  a  court  of  equity  could  contini 
this  sale  and  invest  the  proceeds  thereof  in  another  home 
etead.  But,  under  the  same  section,  a  court  of  equity  ma 
' '  !  the  sale,  which  the  court  here  did.  Am 
he  court  reached  the  more  just  and  equil 
J  granted  the  relief  proper  to  be  applied 
ras  in  posseBsion  only  a  short  time ;  fo 
pay  $125.00;  he  does  not  complain,  am 
lot,  for  it  is  in  liis  favor.  The  defendan 
homestead  for  himself  and  family  as  se 
iplainatit  has  his  notes  all  canceled  ;  si 
'.  placed  in  statu  quo,  except  tliat  complain 
y  $125.00 — damage  assessed  by  the  jurj 
fendant  lost  by  reason  of  the  trade,  o: 
one  by  complainant  to  the  land.  This  ii 
Ijustment  of  the  matters  indifference  a 
e — certainly  fair  to  the  possessor  of  thi 
family. 

obert  McManus  had  some  of  the  notes 
the  bond  for  titles,  and  he  is  in  the  trade 
i,  in  his  answer,  a  willingness  to  have  tin 
to  the  purchase  of  another  homestead  fo 
I  only  way  in  which  he  is  not  gratified  i 

0  to  the  securing  of  the  old  homestead- 
is  that  the  old  homestead  remains  in  th< 
idition  to  all  this,  if  he  gave  anything  f o 

all  about  the  consideration  of  them  an( 
bject  to  all  the  equities  of  the  case. 
in  is  made  to  the  uncertainty  of  the  de 
uires  Cook  to  pay  $125.00  to  the  defend 
eo  defendants.  We  think  it  means  Jame 
er  of  the  family,  and  the  party  entitle! 

of  the  homestead  for  the  benefit  of  tin 

1  law,  we  are  aware,  nnder  the  old  equity 
iry  to  authorize  by  their  verdict,  in  ex 
•etiial  injunction;  but  we  think  that  thi 
low  dispenses  with  that  necessity.     If  th< 
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special  facts  found  or  admitted  make  a  case  for  perpetoal 
injunction,  the  chancellor — the  court — the  presiding  judge- 
may  decree  it  upon  such  facts,  without  words  in  the  verdict 
saying,  "we  find  that  the  defendants  be  perpetually  en- 
joined." 

Some  errore  are  alleged  in  the  charge  and  refusals  to  charge 
but  they  are  immaterial,  and  however  given,  could  not  alter 
the  verdict  and  decree,  which  are  supported  and  required, 
by  the  evidence  in  the  record. 

Judgment  affirmed. 


m 

Catherine  Welch  et  al.^  plaintiffs  in  error,  vs.  John  Dcbkik, 
administrator,  et  a/.,  defendants  in  error. 

Where  there  are  several  defendants  to  a  bill  in  equity,  and  one  of  them 
flies  a  plea,  on  the  trial  of  which  the  jury  find  for  complainants,  re- 
fusal to  allow  a  decree  to  be  entered  for  the  amount  so  found,  al- 
though none  of  the  defendants  have  answered,  is  not  such  a  final 
judgment  in  the  case  as  can  be  except-ed  to. 

Equity.     Judgments.     Practice  in  the  Supreme  Court. 
August  Term,  1877. 

Reported  in  the  decision. 

Hatcher  &  Gobtchius,  for  plaintiffs  in  error. 

R.  J.  MosEs ;  L.  T.  Downing,  for  defendants. 

Warner,  Chief  Justice. 

When  this  case  was  called  for  a  hearing,  the  defendants 
made  a  motion  to  dismiss  it,  on  the  ground  that  it  was  pre- 
maturely brought  here  according  to  the  provisions  of  the 
4250th  section  of  the  Code.  It  appears  from  the  record  be- 
fore us  that  the  complainants  filed  their  bill  against  John 
Durkin,  administrator  of  John  O'Brien,  deceased,  and  Cath- 
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erine  McCardle,  administratrix  de  honis  non  of  Thomas 
Brdfisell,  deceased,  for  an  account  and  relief,  and  tliat  after- 
wards the  trustees  of  tlie  lunatic  asylum  were  made  parties 
defendant  by  an  amendment  to  the  bill.  The  administrator, 
ea  to  the  complaiuants^  bill  in  bar  of  their 
upon  wbi^h  plea  the  complainants  joined 
Y  found  by  their  verdict "  the  issue  in  favor 
its  in  the  sum  of  §300.00,  including  inter- 
ter  the  return  of  said  verdict  on  Durkin's 
no  answer  filed  by  him  or  by  the  truateos  of 
m  to  their  bill,  the  complainants  moved 
,nt  them  a  decree  on  the  verdict  for  the 
le  court  refused,  and  the  complainftiits  ex- 
ht  the  case  here  for  review, 
the  Code  before  cited  declares  that,  "No 
ried  to  the  supreme  court  upon  any  bill  of 
ig  as  the  same  is  pending  in  the  court  l>e- 
3ciaton  or  judgment  complained  of,  if  it 
d  as  claimed  by  the  plaintiff  in  error,  would 
disposition  of  the  cause."  The  finding  of 
irkin's  plea  wiis  not  a  final  disposition  of 
the  contrary,  the  same  ie  still  pending  in 
igainst  bim  and  the  other  defendants,  and 
case  must  be  dismissed,  and  it  is  so  ordered. 
)lainti£E8  in  error  were  allowed,  on  their 
rithdraw  their  case  from  this  court. 


ntiff  in  error,  vs.,  Hikam  W,  Vines,  defend- 
ant in  error. 


lilt's  attorney  bos  wilbdrawD  hispica  from  Ihe  clerk's 
st,  and,  on  the  call  of  the  case  for  trial,  be  is  not 
l)lisli  a  copy  because  he  has  forgotlon  the  defease, 
lient  is  absent,  these  facts  are  not  cause  fur  a  con' 
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2.  When  the  court  has  rendered  judgment  for  the  plaintiff  in  a  civil  case, 
founded  on  contract,  reciting  therein  that  no  issuable  defense  was  filed 
on  oath,  and  the  record,  as  transmitted  to  the  supreme  court,  does 
not  contradict  the  recital,  the  judgment  will  not  be  reversed  as  having 
been  rendered  without  authority.  That  a  plea  was  filed  and  lost,  does 
not  contradict  the  recital,  unless  it  affirmatively  appears  that  the 
plea  was  sworn  to  and  contained  an  issuable  defense. 

Continuance.      Pleadings.     Judgments.     Before  Judge 
Wright.     Worth  Superior  Court.     April  Term,  1877. 

Reported  in  the  opinion. 

Strozer  &  SMrrn,  for  plaintiff  in  error. 

D.  H.  Pope,  by  R.  N.  Ely,  for  defendant. 

Bleckley,  Judge. 

The  action  was  complaint,  on  the  written  contracts  for 
the  delivery  of  cotton.  It  was  brought  to  April  term,  1875. 
At  April  term,  1877,  it  was  called  for  trial.  On  the  bench 
docket  was  an  entry  by  the  clerk,  thus :  "  Plea  filed  at  April 
terra,  1875,  and  delivered  to  W.  E.  Smith."  W.  E.  Smith 
was  one  of  the  attorneys  for  defendant.  He  stated  that  he 
did  not  have  the  plea  among  his  papers,  and  knew  not  where 
it  was ;  that  he  had  not  attended  the  court  for  the  last  two 
terms,  and  did  not  remember  the  defense ;  that  his  client  was 
absent,  for  what  reason  he  knew  not ;  and  that  he  could  not 
then  establish  a  copy,  not  recollecting  what  the  plea  was. 
As  the  paper  was  not  in  his  possession,  nor  in  the  clerk's 
oiBce,  nor  in  court,  he  moved  for  a  continuance.  The  court 
overruled  the  motion,  and  proceeded  to  hear  evidence  in 
support  of  the  action,  and  the  case  being  made  out,  jndg- 
ment  was  rendered  for  the  plaintiff,  without  a  jury,  the 
judgment  reciting  that  no  issuable  defense  had  been  filed 
on  oath.  The  refusal  of  the  continuance,  and  the  rendition 
of  this  judgment  are  assigned  as  error. 

1.  In  applying  for  continuance,  the  counsel  asked  for  too 
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much.     The  conrt  might  properly  have  granted  reasonable 
time,  ns  was  done  in  56  Ga.,  313,  and  doubtleas  wonld,  had 
request  been  made.     liut  we  cannot  Bay  that  the  court  erred 
in  refusing  a  continuance,   and    that  is  the  precise  ques- 
tion presented. 
S.  In  proceeding  to  dispose  of  the  case,  the  court  did  not 
)f  the  lost  paper,  as  was  attempted  in 
was  no  evidence  that  the  lost  plea  was 
3t  forth  an  iseaable  defense.     The  judg- 
rt  rendered  recites  the  absence  of  an 
>ath,  and  there  is  nothing  in  the  record 
xiital.     We  cannot  do  otherwiee  than 
,  case  of  contract,  as  well  as  in  any  other 
be  pleas  which  are  not  sworn  to,  54 


lea,  does  not  import,  esc  vi  termini,  that 
Suppose  the  lost  plea  should  hereafter 
ipy  of  it  stiould  be  established,  it  might 
ter  as  to  offer  no  legal  impediment  to 
court  has  taken  in  rendering  judgment 
til  it,  or. an  established  copy,  is  made  to 
nt,  how  can  we  know  that  the  two  are 

it  in  error.  Code,  §  5091 ;  55  Oa.,  475 ; 
551 ;  56  lb.,  213 ;  Broom's  Max.,  163  ; 
§§  3980,  3449,  3531,  3528,  3524. 
d. 


plaintiff  in  error,  V8.  Alice  J.  Huuhes, 
defendant  in  error. 

inlng  the  legal  title,  gave  to  the  vendee  a  bond 
notea  for  the  purchase  money  of  the  land,  and 
lue  and  the  mone;  was  paid,  a  judgment  wa» 
rendor  and  the  land  levied  upon,  and  the  ven- 
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dor  1788  notified  thereof  but  failed  to  relieve  the  land  from  the  levy  uid 
incumbrance  of  the  judgment,  and  the  property  was  sold,  ajd  the 
vendee,  to  protect  her  possession,  was  forced  to  buy  the  title  of  the 
the  purchaser  at  the  sherifTs  sale,  and  the  vendor  was  insolvent: 

Held^  that  the  vendee  may  set  up  by  equitable  plea  the  partial  failure 
of  consideration  in  defense  of  the  notes,  and  that  a  verdict  for  the 
balance  due,  after  deducting  from  the  notes  the  amount  necessarily 
expended  by  her  to  make  good  her  possession,  will  be  upheld. 

2.  The  defense  to  the  notes  of  the  partial  failure  of  consideration  or 
recoupment  is  good,  notwithstanding  the  fact  that  the  vendor  hsd 
the  notes  exempted  as  personalty — there  being  no  homestead  set 
apart  in  the  land. 

Vendor  and  purchaser.  Sales.  Levy  and  sale.  Promift- 
Bory  notes.  Homestead.  Before  Judge  Crawford.  Mii&- 
cogee  Superior  Court.     May  Term,  1 877. 

Reported  in  the  opinion. 

Joseph  H.  Pou,  for  plaintiff  in  error. 

B.  J.  Moses,  for  defendant. 

Jackson,  Judge. 

The  plaintiff  sued  the  defendant  on  five  promissory  notes, 
each  for  two  hundred  dollars.  The  defendant  pleaded  that 
the  notes  were  given  for  a  lot  of  land  in  Columbus,  aiid  that 
plaintiff  had  executed  a  bond  to  make  title  thereto  payable 
to  her ;  that  before  the  notes  matured  a  judgment  was  ren- 
dered for  $500  against  Corbally  and  levied  on  the  land ;  that 
notice  was  given  to  plaintiff  thereof,  with  offer  to  pay  the 
notes  if  he  would  remove  the  incumbrance  and  give  her  a 
good  title ;  that  this  was  refused,  the  property  was  sold  and 
she  was  forced  to  pay  eight  hundred  dollars  to  the  purchaser; 
that  she  was  willing  to  pay  the  balance,  but  prayed  to  be 
allowed  to  set  off  the  $800.00.  Several  equitable  pleas  to 
this  effect  were  put  in  and  demun-ed  to,  and  the  demurrer 
was  overruled.  Tlie  evidence  on  the  hearing  sustained  sub- 
stantially the  pleas,  and  the  court  charged  the  jury  that 
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though  the  bond  for  title  nnder  which  Hughes  took  pc 
&t>.esioD  was  prior  to  the  judgment,  the  judgment  had 
lien  npon  the  premises  as  the  property  of  Corbally.  and  th 
Alice  Hughes  could  set  off  what  she  had  to  pay  to  remo' 
the  incHinbranee  of  that  judgment ;  that  to  that  extent  tl 
consideration  of  tlie  notes  had  failed,  and  slie  could  set  it  \ 

in  evidence  that  prior  to  the  levy  ai 
I  sold,  the  notes  given  were  set  aside 
y  to  Corbally,  and  the  court  was  request 
is  was  so,  and  if  Alice  Hug)ies  and  tl 
e  had  notice  thereof,  that  the  sale  w 
ion  could  he  miiie,  or  set  off  allowed,  c 
id  of  her  purchase  of  the  title.  Tl 
fused,  but  charged  the  contrary  therec 
le  setoff  or  failure  of  consideration,  ai 
dred  dollars  and  interest  for  tlie  plainti 
he  demurrer  to  tlie  pleas,  and  to  the 
I  to  charge,  plaintiff  excepted  and  wh( 
resents  two  points  for  our  adjndicatio 

vendor,  retaining  tlie  legal  title,  gives 
itle,  and  takes  her  notes  for  the  purcha 
he  money  is  paid  or  the  notes  fall  due, 
id  against  the  vendor  and  levied  ou  tl 
lotified  thereof  but  fails  to  interfere,  ai 

and  the  vendee  forced  to  buy  off  tl 
;,  and  the  vendor  is  insolvent,  can  ti 
ably  what  she  has  been  forced  to  pi 
'  plead  it  in  part  failure  of  consideratioi 
;nis  to  tnni  on  this  other  question,  d 
i  a  lien  npon  the  land  in  the  possessi< 
legal  title  being  still  in  the  vendor? 
Igment  attaches  to  all  the  property 
e  defendant  still  had  and  held  the  til 
d  had  only  given  a  bond  to  make  til 
en  the  notes  were  paid.  Tlie  notes  n 
,  but  were  not  due  when  the  judgme 
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lien  attached,  and  under  it  the  land  coald  be  sold  to  satisfy 
the  judgment  debt.  Such  would  seem  to  be  principle,  if 
applied  logically  to  the  actual  trade  made,  and  facts  of  this 
case.  And  so  it  was  held  by  the  majority  of  this  court  in 
19  Ga.^  452.  In  that  case,  Baker  sold  the  land  to  Iverson,  in 
January,  1845,  and  gave  bond  for  title  as  here ;  on  the  10th 
of  November,  1846,  "Ware  recovered  judgment  against 
Baker;  on  7th  March,  1848,  Baker  made  a  deed  to  Iverson, 
the  purchase  money  being  paid,  and  Iverson  then  eold  to 
Jackson.  The  court  ruled  that  the  land  was  subject,  re- 
versing the  court  below. 

If  that  be  law,  this  judgment  against  Corbally  could  sell 
this  land,  and  the  consideration  of  these  notes  failed  to  the 
extent  that  Mrs.  Hughes  had  to  pay  the  purchaser  at  sheriflfs 
sale,  to  keep  possession  of  the  land. 

Corbally  was  notified  of  the  judgment  and  levy,  and  he 
should  have  defended  the  possession  of  the  land  he  had 
contracted  to  Mrs.  Hughes,  and  failing  to  do  so,  she  was 
compelled  to  buy  off  the  title  of  the  purchaser,  and  he 
ought,  in  equity  and  good  conscience,  to  reimburse  her. 

That  the  failure  of  title  is  a  good  defense  to  the  pay- 
ment of  the  notes  when  bond  is  given,  as  in  this  case,  and 
can  be  set  up  at  law,  see  51  Ga.y  398.  On  the  controlling 
principle  ruled  in  19  Oa,^  452,  and  affirmed  here,  see  10 
Oa.,  117,  148,  157. 

2.  But  the  second  question  made  by  this  record,  remains 
to  be  considered.  Did  the  homestead  of  Corbally,  in  the 
notes,  affect  the  lien  of  the  judgment  on  the  land  ?  There 
was  no  homestead  on  the  land,  but  only  in  the  notes  for 
the  purchase  money ;  that  is,  the  title  in  the  notes  was  in 
Corbally,  for  the  use  of  his  family,  instead  of  Corbally  for 
himself.  How  that  change  gave  the  notes  any  lien  upon 
the  land  which  they  did  not  have  before,  we  cannot  see; 
nor  can  we  see  how  it  divested  the  lien  of  the  judgment, 
if  the  judgment  had  a  lien.  The  exemption  of  the  notes 
from  levy  and  sale  did  not  affect  the  land,  so  far  as  we  can 
see,  nor  render  its  sale  void. 
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Nor  did  it  sanctify  the  notes,  so  as  to  purge  tlieiu  of  all 
valid  defenses  thereto.  It  vested  the  title  to  them  in  a  dif 
fercnt  party,  or  tlie  same  party  for  different  uses ;  but  if 
the  cunsideration  of  the  notes  had  been  immoral,  or  illegal, 
or  void,  or  had  partially  failed,  we  cannot  see  why  such  de- 
fense thereto  cannot  he  made. 

So  that  it  seems  to  us  that  the  court  below  was  right  on 
both  points,  and  the  judgment  is  affirmed. 


plaintiff  in  error,  vs.  Doctoh  B.  Leon- 
id, defendant  in  error. 

irs  of  the  priacipal,  and  tbe  security,  are  aued, 
lered  against  the  "defendaata,"  nnd  before  an 
ed  m.tkiDg  the  Judgment  against  the  property 
4ttite  becomes  insolvent,  Ihe  surety  is  di^nbargcd. 

nd  executors.  Judgnjente.  Principal 
r  and  creditor.  Before  Judge  Clark. 
lurt.     April  Term,  1877. 

decision. 

KINS,  for  plaintiff  in  error. 

or  defendant, 

stice. 

(fore  the  court  upon  an  afBdavit  of  ille- 
m  made  by  one  of  the  defendants  there- 
ity.  On  the  trial  of  the  case,  the  plain- 
le  sufficiency  of  the  several  grounds  of 
in  the  defendant's  affidavit,  which  de- 
stained  as  to  all  the  grounds  except  two, 
of  these  two  grounds,  the  jury  found  a 
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verdict  for  the  plaintiff  in  ^fi.  fa.  A  motion  was  made  for 
a  new  trial  on  the  several  grounds  therein  stated,  which  was 
overruled,  and  the  defendant  excepted. 

It  appears  from  the  record  that  suit  was  commenced  by 
the  plaintiff  on  a  note  for  $070.20  against  S.  C.  Pryor  and 
S.  G.  Pryor,  administrators  of  B.  F.  Pettee,  deceased,  and 
J.  J.  Collier  as  security,  and  that  on  the  4th  of  May,  1867, 
judgment  wjis  entered  up  against  the  defendants  generally 
for  that  amount,  and  interest  thereon,  without  noticing  the 
fact  that  two  of  the  defendants  were  administrators.     After- 
wards— to-wit :  at  the  April  term   of  the  court,  1876 — ^an 
order  was  taken  to  amend  said  judgment  so  far  as  the  ad- 
ministrators were  concerned,  by  inserting  the  words,  "  to  be 
levied  of  the  goods  and  chattels,  lands  and  tenements,  of 
the  said  Benjamin  F.  Pettee,  deceased."     On  the  12th  day 
of  April,  1876,  the  clerk  issued  an  execution  upon  said 
amended  judgment  against  the  defendants,  reciting  in  the 
face  thereof  that  it  was  issued  in  pursuance  of  said  order, 
which  execution  was  levied  on  the  property  of  Collier,  the 
security,  who,  on  the  20th  of  October,  1876,  made  his  affi- 
davit of  illegality  thereto,  and  alleged  as  one  ground  of  ille- 
gality, amongst  others,  "  that  he  was  security  only  on  the 
original  debt  of  the  intestate,  B.  F.  Pettee,  deceased,  and 
that  at  the  time  tlie  said  verdict  and  judgment  were  had 
against  the  said  S.  G.  and  S.  C.  Pryor,  administrators  of 
Pettee,  the  said  estate  was  solvent,  and  had  sufficient  prop- 
erty to  pay  said  debt,  and  since  that  time  the  same  has  been 
fully  administered  and  is  now  insolvent,  and  by  the  failure 
and  laches  of  plaintiff  to  take  and  enter  judgment  against 
the  goods  and  chattels,  lands  and  tenements,  of  B.  F.  Pettee, 
deceased,  in  the  hands  of  the  said  Pryor  and  Pryor,  adminis- 
trators in  the  original  judgment,  his  liability  as  security  has 
been  increased,  and  the  lien  of  said  judgment,  if  it  had  been 
properly  taken  in  the  first  instance,  is  lost  upon  or  as  to  all  the 
property  of  said  estate  then  possessed,  or  possessed  since  then 
up  to  the  time  of  the  amended  judgment,  and  the  benefit  of  it 
is  lost  to  this  deponent,  and  therefore,  under  the  law,  he  is 
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discharged  from  all  liabilityupon  said  debt  and  execution  oii 
and  laclies  of  the  said  plaintifE."  There 
>  aet  aside  the  amended  judgment  upon 
16  grounds  ae  those  contained  in  the  affi 
Bj  an  order  of  the  court,  the  motion 
ment  was  consolidated  with  the  affidavit 
ird  at  the  same  time.  There  appears  in 
ifit  of  illegality  which  purports  to  have 
r  on  the  24th  of  September,  1874,  before 
nended,  to  an  execution  in  favor  of  the 
lefendants,  but  what  was  done  with  it  the 
7.  The  main  ground  of  error  alleged  in 
trial  which  was  insisted  on  here,  was  the 
ntifTs  demurrer  to  that  ground  contained 
.ffidavit  of  illegality  as  hereinbefore  set 
the  discharge  of  the  defendant.  Collier. 
Sith  section  of  the  Code  declares  that 
editor,  either  before  or  after  judgment 
1,  which  injures  the  surety,  or  increases 
him  to  greater  liability,  will  disehai^e 
le  allegations  in  the  defendant's  affidavit 
ne,  as  the  demurrer  does,  the  fault  and 
aintiff  in  not  entering  up  his  judgment 
against  the  goods  and  chattels,  lands 
•.  F.  Pettee,  the  intestate,  in  the  hands 
s  to  be  administered,  thereby  creating  a 
lich  was  sufficient  to  pay  the  debt,  and 
'  would  have  been  entitled  to  be  subro- 
e  had  been  compelled  to  pay  the  judg- 
le  fault  and  negligence  of  the  plaintiff 
idgment,  as  aforesaid,  the  estate  of  the 
illy  administered,  and  is  now  insolvent, 
le  surety,  should  now  be  compelled  to 
it,  as  amended,  there  is  no  property  of 
by  the  lien  of  that  judgment  out  of 
uuerate  himself;  therefore  he  has  been 
>f  the  plaintiff  in  not  entering  up  the 
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judgment  in  the  first  instance,  as  he  should  Irnve  done,  and 
as  the  law  required  him  to  do,  thereby  increasing  the  risk  of 
the  surety,  and  exposing  him  to  greater  liability.  In  our 
judgment,  the  court  erred  in  sustaining  the  demurrer  to 
this  ground,  as  set  forth  in  the  defendant's  affidavit  of  ille- 
gality. Whether  the  plaintiff  will  be  able  to  controvert  the 
defendant's  allegations  in  his  affidavit  of  illegality  upon  the 
trial  of  an  issue  formed  thereon,  we  do  not  know ;  our  pres- 
ent judgment  is  confined  to  the  allegations  contained  in  the 
third  ground  of  the  defendant's  affidavit  of  illegality,  as 
hereinbefore  recited.  All  the  other  grounds  contained  there- 
in are  controlled  by  the  judgment  of  this  court  in  Ptyor 
et  aL  V8.  Leonard,  57  Ga.  liep.^  136. 

Let  the  judgment  of  the  court  below  be  reversed. 


Archibald  A.  Griggs,  plaintiff  in  error,  vs.  Benjamin  Strip- 

PLiNG,  defendant  in  error. 

The  special  remedy  provided  for  by  ecction  1970  of  the  Code,  is  not 
available  to  a  person  taking  an  absolute  deed  to  land  as  security  for  a 

.  debt,  where  no  bond  for  titles  has  been  given  to  reconvey  upon  pay- 
ment of  the  debt. 

Lien.  Debtor  and  creditor.  Before  Judge  Knight. 
Cobb  Superior  Court.     November  Term,  1876. 

Strippling  brought  complaint  against  Griggs.  He  alleged, 
in  brief,  as  follows : 

Defendant  is  indebted  to  him  in  the  sum  of  $220.00,  be- 
sides interest,  on  two  notes,  (fully  described).  At  the  time 
said  notes  were  made,  defendant,  by  consent  of  his  wife, 
executed  to  plaintiff  a  deed  in  fee  simple  to  lot  384,  in  the 
19th  district  and  second  section  of  Cobb  county.  Plaintiff 
verbally  promised  to  reconvey  on  the  payment,  at  maturity, 
of  the  amounts  due  on  said  notes.  It  was  the  contract,  that 
upon  said  notes  not  being  paid  at  maturity,  said  land  should 
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I  plaintiff,  under  ^^1969  and  1970  of  the 
ms  liave  matured,  and  have  not  been 


his  deed  of  reconveyance  under  the 
praya  judgment  that  the  land  may 
ict  provided,  and  the  proceeds  applied 
d  notes.  He  prays  procens,  etc. 
id  to  all  that  part  of  the  declaration 
n  a  special  verdict  giving  and  secnring 
:cial  lien  upon  the  land  mentioned, 
err u led,  and  the  defendant  excepted, 
ided  the  general  issue,  and  specially, 
it  not  to  have  and  maintain  his  action, 
ife  did  not  join  in  the  execution  of 
0  the  same. 

liat  defendant  told  him  that  his  wife 
ition  of  the  deed,  and  tiiat  it  made  no 
■!  own  man,  and  made  ench  trades  as  lie 
did  not  execute  to  defendant  any  bond 
ar  asked  him  to  do  so,  but  he  declined ; 
told  defendant  that  he  would  go  be- 
d  tell  him  that  when  defendant  paid 
ley,  then  he  would  deed  the  property 
at  plaintiff  did  so  tell  Hamraett. 
that  bis  wife  never  consented  to  the 
to  plaintiff,  but  refused  to  do  so,  and 
nke  the  same ;  that  he  did  not  recol- 
court  of  ordinary  that  his  wife  con- 
n  of  the  deed ;  that  lie  never  so  told 

ir  and  Hammett,  testified  that  they 

in  the  court  of  ordinary  that  his  wife 

tion  of  the  deed  to  plaintiff,  to  secure 

>ney. 

fendant  to  plaintiff   was  also  intro- 

r  the  pUintiff  $1SU.00,  interest  and 
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when  there  is  a  bond  for  title,  as  well  as  an  .ibBolutc  deed — 
the   bond  from  one  party,  and  the  deed  from  the  other. 
Here  there  was  a  deed,  but  no  bond.     Again,  section  1970, 
which  was  modeled  upon  section  3C54,  plainly  contemplates 
that  the  creditor  ehall  retain  the  title  antil  jndgment  is  ren- 
dered.    The  title  is  his  security,  and  if  he  parts  with  it  to 
the  debtor  before  obtaining  judgment,  he  lets  go  his  special 
,.«-,„—■*.,  „„^  i„„^og  tjie  judgment  to  operate  as  a  general 
These  views  dispose  of  the  case  without 
lie  minor  questions  made  in  the  record. 
:he  debt  is  substantially  correct,  and  ought 
I  any  special  lien  enforcahle  in  this  action, 
rary  to  law,  and  should  be  set  aside.     A 
eded,  but  only  a  modification  of  the  ver- 
as  here  indicated.     It  may  be  that  in  a 
,  the  plaintiff  below  may  still  use  his  title 
1,  or  to  enforce  payment  of  the  debt,  but 
t  before  us,  and  on  it  we  do  not  volunteer 


Bed  in  part,  with  directions. 


OK,  plaintiff  in  error,  vs.  Stillman  David- 
JON,  defendant  in  error. 

B  a  promiBsoiy  note,  before  due,  for  laud,  and 
DOtelsgood,  and  secured  b;  a  morlgage  which  he 
laker  to  secure  its  paymeat  and  the  payment  ot 
1  by  A.i  and  without  B's  coDseat,  Iradea  off  tb« 
to  the  maker  thereof — canceling  and  annulling 
maker  of  the  note  is  sued  to  insolvency  and 

iible  to  B  for  the  value  of  the  note. 

38.  Contracts.  Sates.  Before  Judge 
)r  Superior  Court.     April  Term,  1877. 
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W.  S.  Wallace,  for  plaintiff  in  error. 

No  appearance  for  defendant. 
Jackson,  Judge. 

This  was  a  suit  brought  by  Davidson  against  Holbrook  for 
the  recovery  of  the  value  of  a  note  which  Holbrook  had 
traded  to  Davidson  for  a  tract  of  land.  There  were  several 
counts  in  the  declaration.  Tliat  on  which  the  case  appears 
to  have  turned,  was  to  the  effect  that  Holbrook  represented 
to  Davidson  that  he  held  a  mortgage  which  abundantly  se- 
cured this  note  and  others  which  he  held  on  the  same  per- 
son, a  man  by  the  name  of  Potter,  and  that  this  note  traded 
to  Davidson  was  good  and  perfectly  secured  by  the  mort- 
gage, and  that  Holbrook  would  so  use  the  mortgage  as  to 
secure  the  note ;  but  that  Holbrook  had  parted  with  the 
mortgage  to  said  Potter,  annulling  and  canceling  the  same 
without  the  consent  of  Davidson,  and  Potter  was  insolvent 
and  sued  to  insolvency. 

The  plea  of  the  defendant  was,  in  substance,  that  he  did 
trade  the  note,  and  did  say  that  he  held  certain  securities, 
but  that  he  was  to  use  them  in  the  best  manner  be  could  to 
secure  his  own  notes  and  that  which  he  traded  to  Davidson, 
and  that  he  traded  the  sectirities  to  Potter  for  stock  in  a 
certain  company,  and  offered  Davidson  his  proportionate 
part  thereof,  and  he  refused  it.  On  the  issue  made  on  these 
pleadings,  the  parties  went  to  trial,  and  the  jury  found  for 
the  plaintiff.  The  defendant  moved  for  a  new  trial,  it  was 
refused,  and  the  defendant  excepted. 

The  evidence  was  somewhat  conflicting,  but  the  weight  is 
with  the  verdict.  Two  letters,  one  dated  in  1870,  just  be- 
fore the  trade,  and  the  other  in  1872,  from  Holbrook  to 
Davidson,  show  that  the  plaintiff's  account  of  the  transaction 
is  correct.  The  proof  is  clear  that  Holbrook  held  a  mortgage 
on  Potter  and  traded  the  mortgage ;  that  he  did  not  record 
it ;  that  thereby  it  was  not  available,  as  he  himself  said,  and 
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iierice  he  traded  it  for  the  stock  in  a  company  formed  by 
Potter  on  the  basis  of  the  very  property  on  which  Holbrook 
beld  the  mortga^ ;  that  the  mortgage,  if  recorded  and  fore- 
closed, wonld  have  paid  the  note  traded  to  Davidson,  and 
the  other  notes  held  on  Potter  by  Holbrook,  three  timeB 
■  I  issue,  whether  or  not  Davidbon  agreed, 
de,  that  Holbrook  should  dispose  of  tlie 
han  to  collect  the  money  on  the  notes 
regular  way,  the  evidence  is  a  little  con- 
plaintifTs  oath  and  the  defendant's,  but 
-sitively,  and  tlie  defendant  liesitatingly, 
Holbrook  has  the  land,  and  lias  never 
sented  tlie  note  on  Potter  to  be  good 
niortgage,  and  afterwards  traded  the 
ittfcr  has  been  sued  to  insolvency.  If 
plaintiiTe  version,  it  is  a  strong  case 
id  the  right  to  believe  his  version, 
iharge  of  the  court,  as  set  ont  in  the 
;he  issne  fairly  and  fully  to  the  jury, 
judge  is  satisfied  with  the  verdict,  we 
Especially  as  the  decided  weight  of 
it  in  our  own  judgment, 
made  on  the  charge,  but  the  judge  in 
exceptions  qualifies  their  correctness  as 
;  and  even  if  given  as  defendant  rep- 
ik  they  hardly  influenced  the  finding, 
ection  is,  that  the  charge  on  the  points 
letical,  and  not  supported  by  evidence, 
5re  is  evidence  on  which  to  base  the 


ase  where  the  verdict  is  right  in  law 
it  to  stand. 

[. 
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;laration  upon  which  the  judgment  was  entered,  and  which 
ioiistituted  a  part  of  the  proceedings  in  the  case,  it  could 
>e  readily  ascertained  who  was  the  plaintiff  and  who  wap 
:he  defendant,  and  the  jndginent  was  entered  up  in  favor 
[ainst  the  defendant  in  that  case ;  there- 
error  in  refuBing  to  set  aside  the  judg- 

it  of  the  court  below  be  affirmed. 


intiff  in  error,  vs.  Thomas  R.  Bensett, 
defendant  in  error. 

and,  made  in  1874,  as  security  for  a  debl,  passed 
1Kb  the  debtor's  wife  did  not  couapnt  to  ii,  and 
retained  poaseasion,  taking  bond  for  titles  from 
ling  the  latter  lo  reconvey  on  payment  of  the  debt. 
!  land,  set  apart  in  187Q,  on  the  appllcHlion  of  tbe 
defence  lo  ejectment  at  the  suit  of  tbe  creditor 
brought  after  the  dclit  became  due.  In  equity, 
inly  .1  mortgage,  but  it  passed  the  legal  title,  and 
r  is  to  redeem. 

seds.  Mortgage.  Homestead.  Before 
Mitchell  Superior  Court.     May  Term, 


opinion. 

t)y  brief,  for  plaintiflE  in  error. 
N.  Ely,  for  defendant. 


■  land,  the  plaintiffs  title  was  a  deed  from 
October  17,  1874.  This  deed  was  anab- 
;  and  on  the  day  of  its  date,  the  plaintiff 
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made  to  the  defendant  a  bond  for  titles,  conditioned  to  con- 
vey the  land  to  the  defendant,  on  the  payment  of  two  hun- 
dred and  fifty  dollars,  dne  one  year  thereafter,  and  called 
purchase  money.  In  reality,  this  debt  was  created  by  a 
loan  of  two  hundred  dollars,  at  an  interest  of  twenty-five 
per  cent,  per  annum,  and  the  conveyance  was  made  as  secn- 
rity  for  the  debt.  In  January,  1876,  the  land  was  set  apart 
as  a  homestead,  on  the  application  of  the  defendant's  wife, 
she  not  having  consented  to  the  deed  by  which  her  husband 
conveyed  to  the  plaintiff,  (his  creditor).  In  April.  1876, 
the  plaintiff,  who  had  never  been  admitted  into  possession, 
brought  his  action  for  the  premises.  The  facts  were  pleaded 
by  the  defendant  specially,  and  the  case  turned  on  the  qnea^ 
tion  whether  or  not  the  debt  must  be  paid  or  tendered,  in 
order  to  prevent  a  recovery  on  the  deed.  The  court  ruled 
that  either  payment  or  tender  was  necessary,  and  the  plain- 
tiff had  a  verdict.  The  defendant  moved  •  for  a  new  trial, 
and  the  judgment  overruling  the  motion  was  excepted  to. 
Apart  from  the  question  of  homestead,  the  deed  wonid 
enable  the  plaintiff  to  recover.  54  Ga.^  45 ;  55  /6.,  650, 
412,  691 ;  57  Ih..  601.  On  what  estate  did  the  homestead 
proceedings  take  effect  ?  On  such  estate  as  the  debtor  had 
in  the  land.  That  estate  was  purely  equitable,  and  consisted 
of  the  right  to  redeem  the  legal  title,  on  payment  of  t|je 
money  as  security  for  which  he  had  passed  that  title  to  luB 
creditor.  When  the  right  to  redeem  is  in  question,  equita- 
ble principles  are  applied,  and  a  deed,  though  absolute,  will 
be  treated  as  a  mortgage.  But  thus  dealing  with  it  does  not 
involve  any  concession  that  the  legal  title  did  not  pass.  It 
did  pass,  and  for  that  very  reason  the  necessity  arises  for 
invoking  principles  of  equity.  This  was  so  before  the 
act  of  1871  (Code,  §§1969, 1971,)  was  passed.  That  act  was 
not  required  for  the  mere  purpose  of  enabling  a  debtor  to 
pass  the  legal  title  as  security.  It  had  further  objects,  oue 
of  which,  as  declared  in  the  1971st  section  of  the  Code? 
was  to  prevent  liens  from  attaching  on  the  property  while 
title  was  held  by  the  vendee.    Another  object  may  hare 
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Farmer  crunife.  fv.  MclKinftld, 


been  to  restrict  the  riglit  of  redemption  to  the  time  speci- 
fied in  the  contract.     Compliance  with  the  contract  "ac- 
eordiug  to  the  terms"  thereof,  seems  to  have  been  contem- 
plated.    Perhaps,  as  the  act  ori^nally  stood,  titne  was  of 
the  essence.     Finally,  it  is  not  improbable  that  by  virtue  of 
the  act,  the  wife  might  hear  some  relation  to  a  transaction 
—  j_^  :i   _i.:.i,  -i^g  would  not  bear  to  a  similar  transaction 
passed.     Doubtless,  she  would  be  allowed 
an  as  her  husband.     Bat  one  or  the  other 
jther  an  absolute  deed  be  made  under  the 
law  ae  it  stood  prior  to  this  new  legisla- 


Tied. 


■ustee,  plaintiff  in  error,  va.  Jesse  McDo:i- 
ALD,  defendant  in  error. 

'ed  by  deed  to  a  minov  bou  are  not  tbe  property  of 
1  authorize  the  tatter  tu  convey  to  aaotber  tbu  right 
ats,  tbough  tbe  futber  may  have  exercjxed  otber 
nership  over  Ihe  laud.  Ibe  deed  to  tbe  minor  hav- 
icorded. 

to  overflow  land  by  adding  eigbieen  inches  to  the 
twelve  feet  high,  will  uul,  after  such  dam  htw 
itle  the  trnn^furee  of  the  eiiacmcnt  to  erect  a  new 
leven  inches  high,  but  Hitch  transferee  will  be  re- 
ges  for  the  overflow  caused  by  the  new  dam. 
mage  le  a  question  for  tbe  Jury,  and  where  the  evi- 
nflicting,  is  anfficient  to  sustain  tbe  verdict,  thia 
erse  the  presiding  judge  in  refusing  to  grant  a  new 
d  that  the  verdict  is  against  the  weight  of  evidence. 

t  and  child.  Easements.  Damages.  New 
idge  Lester.     Lumpkin  Superior  Court. 
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Farmer,  tm^tee,  r^.  McDonakl. 

W.  P.  Pkice,  for  plaiutiff  iii  error. 

WiER  Boyd  ;  Frank  Haralson,  for  defendant. 
Jackson,  Judge. 

This  was  an  action  of  trespass  for  damage  to  a  tract  of 
land,  brought  by  McDonald  against  Farmer,  who  was  trus- 
tee for  certain  parties  engaged  in  digging  gold. 

The  defendant  Jiad  erected  a  dam  for  the  better  operating 
the  mining  works  of  his  company ;  this  dam  backed  water 
upon  a  lot  of  land  owned  by  McDonald,  and  McDonald  sued 
defendant.  Farmer.  The  jury  returned  a  verdict  for  the 
plaintiff  for  one  hundred  and  twenty  odd  dollars.  Farmer 
moved  for  a  new  trial,  it  was  denied  him,  and  he  brought 
tlie  case  here  for  review  on  the  ground  that  the  verdict  is 
against  the  law  and  the  evidence. 

1.  The  plaintiff  proved  title  to  the  lot  in  question  and  the 
erection  of  the  dam  sixteen  feet  eleven  inches  high  in  1875, 
and  the  consequent  overflow  of  the  lot  and  damages.  The 
defendant  set  up  a  deed  from  one  Thomas,  the  father-in-law 
of  McDonald,  conveying  a  certain  lot  to  erect  the  dam  upon, 
and  the  easement  of  overflowing  the  lands  belonging  to 
Thomas  lying  above  the  lot  on  which  the  dam  was — the  daui 
to  be  seventeen  feet  high.  The  plaintiff  replied  that  Thomas 
owned  another  lot  between  the  dam  and  his.  but  never  owned 
his  lot.  It  was  in  proof  that  this  lot  was  the  property  of  a 
minor  son  of  Thomas,  granted  to  the  son  by  deed,  recorded 
in  due  time,  and  that  though  Thomas  did  rent  it  out,  it 
never  belonged  to  him ;  that  he  never  had  any  color  of  title 
thereto  at  any  time,  and  hence  the  easement  he  conveyed  did 
not  cover  this  lot,  but  only  his  own  land.  We  think  that 
this  reply  Was  conclusive  as  to  the  easement  conveyed  by 
Thomas  in  the  deeds  given  by  him  to  the  vendors  of  Farmer. 
McDonald  held  the  title  of  the  minor,  regularly  conveyed 
to  him  by  the  said  minor,  and  others  interested  in  it,  when 
the  minor  became  of  age ;  and  the  father  of  the  minor, 
though  he  had  cultivated  and  rented  out  the  land  of  his  son, 
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had  no  title  to  it,  and  acquired  none  hy  such  general  acts  of 
ownerrtllip — he  having  no  written  color  of  title.  The  minor's 
tleed  wae  of  record,  and  tlie  purchaser  of  the  easement  thus 
bad  notice  that  this  lot  was  not  covered  by  the  conveyance 

also  relied  npon  a  parol  lease  gi-anted 
f  to  tlie  former  proprietor  of  the  gold- 

with  tlie  mill  to  him.     The  dam,  in 

parol  easement  was  given,  was  wasbed 
iam,  .which  caused  the  overflow,  built 
mes  unnecessary,  from  the  facts  here, 

of  the  washing  away  of  the  dam  upon 
xamine  the  cases  bearing  upon  that  sub- 
3wer  to  revoke  the  parol  licenee,  in  14 

and  45  lb.,  339.  Beeanse  the  proof  is 
il  dam  was  twelve  feet  high,  and  the 
parol  by  McDonald  to  the  vendor  of 
ise  its  beight  only  sixteen  or  eighteen 
luthorize  only  such  a  flow  of  back  water 
;ht  would  occasion;  and  the  proof  is 
i  new  dam  built  by  Farmer  is  sixteen 
is  high,  some  two  or  tbi-ee  feet  higher 
■ol  grant  of  easement  authorized.  The 
caused  by  the  backing  of  water  by  the 
it  eleven  inches  high,  a  dam  not  author- 
■ol  easement  or  license  of  McDonald ; 
lant  is  not  protected  for  the  ovei-flow 

or  easement. 

ning  question  is  the  amount  of  damage, 
to  authorize  it,  and  while  it  was  con- 
e  passed  upon  it  and  settled  it ;  and,  in 
■  settled  practice,  we  will  not  control 
ng  judge  on  such  a  question  of  fact, 
rni  the  judgment.     In  respect  to  the 

of  McDonald's  getting  some  of  the 
aw  received  for  the  written  easement 
t  of  his  wife,  we  think  it  was  properly 
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Smith  H.  Tbe  SUIf  of  Oeorgis. 


for  the  removal  of  tlie  case,  and  the  plaintiff  in  fi.  fa.  ex- 
cepted. 

1 .  The  application  to  remove  the  case  was  made  under  the 
639th  section  of  the  revised  statntes  of  the  United  States, 
which  nrnvirJps  for  tlie  removal  of  cases  from  the  state 
i  States  circuit  courts,  upon  the  grounds 
len  the  suit  is  between  a  citizen  of  the 
brought  and  a  citizen  of  another  state." 
on  in  the  petition  for  the  removal  of  the 
fidavits  annexed  thereto,  that  the  plain- 
i  citizen  of  the  state  in  which  the  suit 
low  pending.  To  authorize  the  removal 
]e  act  of  congress,  it  must  be  a  suit  be- 
.  state  in  which  it  is  brought  and  a  citizen 
The  petitioners  allege  that  they  are  citi- 
te,  to-wit :  of  the  state  of  Alabama,  but 
the  plaintiff  is  a  citizen  of  the  state  in 
brought  and  is  now  pending;  and,  for 
er  for  the  removal  of  the  case  was  error, 
the  ruling  of  the  supreme  court  of  the 
e  case  of  Bank  V8.  Turnbul!  &  Co.,  16th 
'0,  it  is  extremely  doubtful,  whether  a 
rized  by  the  laws  of  this  state,  is  such  a 
listed  by  the  act  of  congress  so  as  to  en- 
herein  to  remove  it  into  tlie  cireuit  court 


t  of  the  coqrt  below  be  reversed. 


ntiff  in  error,  vs.  The  State  of  Georgia, 
defendant  in  error. 

\  dispersed,  with  tbe  prisoner's  coasent,  leaving 
[oreman,  to  be  returned  by  him  into  court,  it  is 
at  the  prisoner  should  be  present  when  the  act 
ce  in  pursuance  of  the  conseat ;  and  though  be 
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Smith  vs.  The  State  of  Geoigia. 

be  confined  in  jail  at  the  time,  the  verdict  will  not,  on  that  account, 
be  illegal. 

2.  Words  or  threats  are  not  provocation  sufficient  to  reduce  a  homicide 
to  manslaughter. 

3.  The  evidence  was  such  as  authorized  the  verdict,  and  the  newly  dis- 
covered evidence  was  cumulative  only.  New  trial  was  properly 
refused. 

Criminal  law.  Practice  in  the  Superior  Court.  Verdict 
New  trial.  Before  Judge  Claek.  Sumter  Superior  Court. 
October  Adjourned  Term,  1876. 

Smith  was  charged  with  the  commission  of  the  offense  of 
an  assault  with  intent  to  murder.  The  jury  found  him 
guilty,  but  recommended  him  to  the  mercy  of  the  court. 
He  moved  for  a  new  trial,  but  the  court  overruled  the  mo- 
tion ;  whereupon  he  excepted. 

The  remaining  facts,  so  far  as  material,  appear  in  the 
opinion. 

W.  A.  Hawkins  ;  J.  R.  McClesky  ;  Simmons  &  Simmons, 
for  plaintiff  in  error. 

C.  B.  Hudson,  solicitor  general ;  B.  P.  Hollis,  for  tlie 
state. 

Bleckley,  Judge. 

1.  There  was  a  consent  for  the  jury  to  disperse  after  the 
verdict  was  agreed  upon,  and  for  the  verdict  to  be  returned 
into  court  by  the  foreman  next  morning.  This,  in  effect, 
was  to  bring  the  trial  to  an  end  when  the  jury  made  a 
verdict  and  separated.  49  Ga.,  458.  From  that  time  forth, 
the  strict  legal  harness  was  off,  and  the  consent  was  to  have 
its  consequences,  one  of  which  was,  that  the  right  to  poll 
the  jury  was  gone.  6  Ga.,  458 ;  36  /6.,  380.  The  waiver 
of  that  right  was  a  necessary  incident  of  the  consent,  after 
the  jury  had  separated  in  pursuance  of  instructions  from 
the  court,  founded  on  the  same.  It  was,  doubtless,  an  ir- 
regularity to  receive  the  verdict  in  the  absence  of  the  pris" 
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SmIIh  Ti.  The  : 


oner.     He  oiiglit  to  have  been  broufjlit  from  the  jail,  so  as 
to  be  present  at  the  reception.     But  we  think  it  wafi  merely 
an  irregularity,  and  tliat  no  matter  of  enbstance  wiib  invol  ved. 
Having  surrendered  his  riglit  to  poll  the  jury,  no  other  of 
any  value  to  liim  remained,  for  the  exercise  or  protection 
of  wliieh  his  preeence  was  important.     Had   he  been   in 
court,  the  result  must  Iiave  been  the  same  Jis  it  was.     Noth- 
ing took  place  in  his  absence,  but  the  mechanical  act  of 
receiving  the  verdict,  as  the  consent  had  provided  it  should 
>  had  been  present,  the  act  would  have 
nical.      In  Nol^in's  case  {53  Ga.,  137 ;  55 
.  contemplated  did  not  happen, 
o  charge,  which  the  court  refused,  was 
n  these  tenns :  "  If  the  assault  wsis  made 
irovoked  by  words,  threats,  or  blows,  and 
excitement  of  the  fight,  then,  had  kill- 
d  not  Imve  been  murder."     Words  and 
:  on  an  equal  footing  with  blows;  wliere- 
res  {section  4.32a)  that  provocation  by 
all,  in  no  case,  free  the  party  killing  from 
r. 

n  was  not  unwarranted  by  the  evidence, 
nuch  evidence  that  tended  to  show  the 
ughout  in  the  cliaracter  of  peace-maker, 
■od  evidence  represents  him  in  the  same 
is,  therefore,  cumulative  upon  the  great 
which  he  introduced  at  tlie  trial.  It 
»  to  substantially  the  same  array  of  facts, 
Te  think  there  is  no  probability  tliat  it 
liferent  verdict, 
ed. 
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e  tiling  was  then  proposed  to  be  provei 
!  widow  of  Travis  C.  Carlton,  by  a  coe 
her  husband,  when  in  life,  and  Richan 
inistrator.  This  was  also  rejected.  I 
ti  the  record  that  the  estate  of  Travis  C 
he  mortgaged  property,  had  been  full; 
i  the  petition  and  rule  niH  to  forecloa 
:>aee. 

new  trial  was  based  upon  two  groundc 
at  the  court  erred  in  rejecting  the  proo 
lOrtgage  ;  and,  secondly,  that  the  verdic 
d  evidence. 

1  we  take  of  the  case,  it  is  nnnecessar 
stion  made  on  the  rejection  of  tlie  evi 

discloses  the  fact  that  the  entire  estate 
lerty  mortgaged  included,  was  fully  ad 
irainistrator  of  Travis  C.  Carlton  befor 
•reclose  were  institnted.  The  mortgage! 
)y  the  administrator,  by  regular  orde 
10  ordinary,  according  to  law.  This  di 
le  mortgage  on  the  land,  and  transf  errei 
1 — the  proceeds  of' the  land, 
ed  repeatedly  in  the  case  of  judgment 

cannot  well  see  any  valid  distinctioi 
nortgage  liens  out  of  the  rule.  As  b 
ig  divested  by  administrators'  sales,  sei 
,  389;  49  /*.,  274;  56  lb.,  444.  Thi 
f  debts. 

rtgage  has  a  lieu,  it  is  upon  the  mone; 
administrator  of  Travis  C,  Carlton,  am 
noney,  the  fruit  of  the  mortgaged  prop 
jsing  the  mortgage. 
tgages  are  to  be  paid  by  the  administni 
bs  are,  the  only  difference  being  that  th 
:gage  lien  attaches  only  to  the  proceed 
operty,  while  the  judgment  lien  attache 
>f  the  estate,  in  the  case  of  its  haviuj 
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Newatom,  adm'r,  r#.  CarltoD,  admV 

been  administered.  Section  2533,  pai'agraph  5,  enacts  that 
as  tlie  fifth  rank,  jndgments,  mortgages  and  .other  liens  cre- 
ated in  the  lifetime  of  the  deceased  are  to  be  paid  according 
to  their  priority  of  Hen — mortgages  and  other  liens  on  spe- 
cific property  to  be  preferred  only  so  far  as  such  property 
extends.  So  that  it  is  the  duty  of  the  administrator  to  pay 
the  mortgage  without  waiting  for  its  foreclosure.  The  lan- 
guage of  the  statute  is,  "  judgments,  mortgages  and  other 
liens ; "  not  mortgage  judgments  or  mortgages  foreclosed  or 
after  foreclosure.  So,  as  the  administrator  is  bound  to  pay 
the  mortgage  according  to  its  priority,  out  of  the  proceeds 
the  property  brought  when  sold,  it  would  seem  that  the  Uen 
is  divested  from  the  land  and  transferred  to  the  fund,  and 
that  there  is  no  need  of  putting  the  estate  to  the  expense  of 
the  foreclosure,  the  mortgage  itself  constituting  the  lien 
whose  priority  the  administrator  must  respect  and  pay. 

Hence,  after  a  fair  sale,  ahd  where  the  property  brought 
full  price,  as  in  this  case,  so  far  as  the  record  discloses,  it  is 
too  late  for  the  mortgagee  to  go  upon  the  land.  The  sale 
by  the  administrator  divested  the  lien  of  his  mortgage  and 
transferred  it  to  the  proceeds  in  the  hands  of  the  adminis- 
trator. As  the  administrator  in  the  case  at  bar  simply  re- 
sisted the  foreclosure — as  that  was  the  only  issue,  and  coald 
be  the  only  issue — we  think  that  the  verdict  and  judgment 
for  the  defendant  were  right. 

If,  as  is  hinted  in  the  evidence  or  charges  of  Newsom,  the 
administrator  of  Travis  C.  Carlton  has  acted  illegally  and 
fraudulently,  in  paying  the  proceeds  of  this  mortgaged  prop- 
erty to  a  mortgage  held  by  hiuiself,  which  was,  in  reality,  of 
the  same  date  with  Newsom'6,and  should  have  shared  there- 
fore with  it,  Newsora  has  his  remedy  by  going  upon  the 
fund  in  Kiehard  G.  Carlton^s  hands,  as  administrator,  by 
suit  against  him ;  and  if  he  can  sustain  the  cliarge  by  compe- 
tent proof,  he  can  recover  his  pro  rata  share  of  the  proceeds 
of  the  mortgaged  property.  Our  ruling  in  this  case  is  simply 
this :  that,  as  the  land  was  regularly  and  fairly  sold  by  the  ad- 
ministrator to  pay  debts,  the  purchaser  thereof  got  title  free 
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JoncK  rt  al..  cominillop  el  at.  t>.  Johnoon  ±  Bmllb  rl  at. 

from  mortga^  liens ;  and  those  liena  are  transferred  to  the 
proceeds  of  tlie  sale ;  and  tliei-efore  the  mortgage  cannot  be 
foreclosed  against  land  thus  administered. 

It  is  trne  that  this  court  held,  in  55  Ga.,  607,  tliat  an  un- 
foreclosed  mortgage  conld  not  claim  money  in  the  sheriff's 
i.n.wi^  ■  Ki.t  ti...t  ;=  i)ecause  the  sheriff  liad  no  process  to  col" 
ige  until  he  hada^.  ^a.  It  was  held' 
,  that  he  had  a  superior  equity  hefore 
iind  remaining  in  the  sheriff's  handa  after 
I  could  secure  that  fund  by  being  made  a 
The  distinction  here  is,  that  the  admin- 
i  the  whole  property,  and  the  statute 
'  mortgages. 

.  cited,  the  ruling  is,  that,  on  a  naked 
foreclosed  mortgage  could  not  take  ;  but 
lity  are  properly  made  to  the  rule,  tlie 
le  heard,  and  his  rights  ahd  equities,  ac- 
ity  of  his  lien,  adjusted  equitably.  And 
case  of  DeG'im  vs.  Lew'm,  53  Ga.,  688. 
•f  an  administrator's  sale,  and  when  the 
I  hands,  the  Code,  sections  ^533,  directs 
tgage  out  of  such  proceeds.  If  the  stat- 
e  sheriff  to  pay  the  mortgage,  no  court 
lat  it  ought  not  to  have  been  paid. 


f.,  committee,  et  al.,  plaintiffs  in  error,  vn. 
SMrrH  et  al.,  defendants  in  error. 

ilvent  Arm,  for  the  purpose  of  atopping  Uliga- 
to  an  agreement  providing  for  the  dislrilmlion 
eblors  tbroiigb  a  committee  appoioled  from  their 
irt  in  which  the  litigation  over  such  funds  was 
e  said  agreement,  and  ordered  that  the  same  be 
itory  degree,  and  Iliat  the  original  case  stand 
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m  ISmltbff  of. 


the  costs  of  the  cases  in  bankruptcy,  ae  well  as  those  in  the 
state  courts,  shall  be  paid  out  of  the  fund  in  hand — each 
party  to  pay  his,  or  their  own,  lawyers'  fees, 
■(Q    Ti,->  f„,,A  In  hand,  after  payment  of  expenses,  shall 
I  the  creditors  of  Burr  tfe  Handers  in  the 
in,  to-wit :  the  general  creditors  of  Burr 
raw  two-tenths  and  the  secured  creditors 
nths,  and  the  same  rule  shall  be  extended 
lereaf  ter  realized.     The  secured  creditors, 
1  as  such,  are  the  Central  Kailroad  and 
,  about  -—  dollars ;  the  Capital  Bank, 
;  and  the  Maeon  Bank  and  Trust  Coin- 
dollars,  the  precise  amounts  to  be  ascer- 
nittee. 

gainst  Burr  &  Handers  shall  be  presented 
ppointed  by  the  meeting,  which  commit- 
to  ascertain  the  precise  amonnt  of  the 
it  to  be  calculated  upon  all  of  them  up  to 
luary,  1875;  any  person  having  demands 
inders,  against  which  they  have  sets-oil, 
em  shall  alone  be  counted  as  a  debt,  and 
laterals  in  possession  shall  give  credits  for 
I  may  have  been  collected,  and  also  for 
remaining  on  band,  or  they  shall  return 
6  thrown  in  the  general  fund,  and  then 
unsecured  creditors  to  this  extent. 
Wily  to  be  released  and  discharged  from 
18  or  acceptances  of  Burr  &  Flanders,  and 
0  be  discharged  from  all  their  liabilities 
bnt  none  of  the  parties  shall  claim  any 
iptioa  of  personalty  out  of  the  funds  of 


[belonging  to  Burr  &  Flanders  shall  be  dis- 
ss practicable  in  the  proportions  above 
this  purpose  the  fund  shall  be  withdrawn 
[  and  placed  in  the  hands  of  the  conimit- 
foresaid  for  distribution,  either  by  an  or- 
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Andrew  J.  SMmi,  plaintifF  in  error,  ve.  Fhank  M.  McLen- 
DoM,  slierifi,  defendant  in  error. 

for  contempt  is  iwued  on  a  rule  absolute,  un- 
tie Code,  after  rcturo  into  the  clerk's  office  of  a 
id  on  lAod,  the  execution  and  the  levy  are  botb 

not  indispensable  to  the  legalitj  of  the  attach- 
,g  officer  should  have  nude  an  entrj  dismisaing 
ig  of  the  levy. 

lie  niti  against  an  attorney  at  Ian  requires  cause 
tgaiost  making  the  rule  absolute  and  against 
outempl,  an  aitachment  may  be  ordered  when 

adbeforealtachmeDt,  the  voluntary  bankniptcy 
the  usual  assignment  of  his  effects,  will  not 
mt  from  issuing.  Nor  will  the  pendency  of  the 
ngs  protect  him  from  arrest  and  imprisonment 
«chment:  nor  will  a  Judge,  at  chambers,  dis- 
«  cerput  because  he  leslifies  that  he  is  utterly 
lount  of  the  rule,  or  any  part  thereof. 
[  a  faithless  attorney  for  contempt,  committed 
lo  his  client  on  a  rule  absolute  for  the  money 
le  has  collected  and  not  paid  over,  is  not  im- 
and  is  not  prohibited  by  the  constitution, 
granted  a  rule  absolute  and.ordered  attachment 
rder  from  the  judge  is  necessary;  and  the  clerk, 
il  issue  the  attachment. 

:bambers,  il  is  not  competent  to  inquire  into  the 
judged  by  the  rule  absolute. 


Attachment.  Contempt.  Executions. 
\y  and  client.  Constitutional  law.  Be- 
Welwtor  County,    At  Chambers.   May 


ipmion. 

VKme;  Cook  &  Cribp,  for  plaintiff  In 
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Smith  vs,  McLendon. 

Bleckley,  Judge. 

Judge  Clark,  sitting  at  chambers,  in  Americus,  Sumter 
county,  heard  a  writ  of  habeas  corpus  and  the  return  thereto, 
the  object  of  the  proceeding  being  to  free  from  imprison- 
ment in  the  jail  of  Webster  county,  an  attorney  at  law, 
who  was  in  custody  under  an  attachment  founded  upon  a 
rule  absolute  granted  by  Webster  superior  court.  Dis- 
charge under  the  writ  was  denied,  and  the  prisoner  was  re- 
manded.    This  is  assigned  as  error. 

From  the  record,  it  appears  that  the  proceedings  prior  to 
application  for  the  writ  of  habeas  corpus^  were  as  follows: 
At  March  term,  1873,  of  Webster  superior  court,  a  rale 
nisi  was  granted  against  the  attorney,  at  the  instance  of  one 
of  his  clients,  calling  upon  him  to  show  cause  why  he  should 
not  pay  over  certain  money  which  (as  was  alleged)  he  had 
collected  for  the  client,  or  why  the  rule  should  not  be  made 
absolute,  "  and  he  be  attached  for  contempt  of  court."    The 
attorney  answered,  denying  that  he  had  collected  the  money. 
The  answer  was  traversed,  and  a  verdict  sustaining  the 
traverse  was  rendered.     On  that  verdict,  the  court,  on  the 
11th  of  October*  1876,  made  the  rule  absolute,  ordering  the 
money  to  be  paid  over  in  five  days,  and  in  default  of  pay- 
ment, that  the  clerk  issue  an  attachment  in  terms  of  the 
law.     This  was  affirmed  in  the  supreme  court,  (see  58  <ra., 
121).     The  clerk  of  Webster  superior  court,  on  the  23d  of 
October,  1876,  issued  a  fieri  facias  upon  the  rule  absolute, 
and  the  same  was,  on  the  Slst  of  October,  levied  by  the 
sheriff  upon  certain  land  as  the  property  of  the  attorney,  the 
property,  according  to  the  sheriff's  entry,  being  pointed  out 
by  the  client.    No  disposition  of  this  levy  appears.    The 
property  was  of  sufficient  value  to  pay  the  debt.    On  the 
8th  of  January,  1877,  the  attorney  was  duly  adjudged  a 
bankrupt ;  and  on  the  13th  of  the  same  month,  his  effects, 
with  the  usual  reservation  of  exemptions,  were  assigned  by 
the  register  to  an  assignee  in  bankruptcy.     On  the  11th  of 
May,  1877,  the  clerk  of  Webster  superior  court  issued  an 
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attacliment  on  tlie  rale  absolute,  the  sherifi  having  previ- 
ously, at  the  instance  of  the  client,  returned  the  JjeriJ^aciat 
into  the  clerk's  office,  with  no  entry  thereon,  except  the 
levy  as  above  stated.  On  the  12th  of  May,  the  attorney 
vae  arrested  on  the  attachment,  by  the  slieriff,  and  lod^d 
io  the  common  jail  of  Webster  county. 
*"'  -■-■  '  ' aheaa  corpus  was  by  athird  person, on 
and  was  presented  on  Miiy  15th,  1877, 
iiprisonment  was  illegal :  first,  because 
ued  out  against  the  property,  and  lev- 
;  disposed  of ;  second,  because  the  at- 
out  a  rule  nisi  to  show  cause  against  it, 
had  no  opportunity  to  show  cause  why 
ot  issue;  third,  because  of  the  adjudi- 
,  on  liis  own  petition,  and  the  assign- 
all  his  estate,  real  and  personal,  the 
II  pending,  and  no  discharge  from  his 
n  granted ;  fourth,  because,  under  the 
tjiere  can  be  no  imprisonment  for  debt ; 
;hinent  for  contempt  lias  been  issued, 
d,  by  the  judge  of  the  superior  court, 
;er  county,  to  whom  the  writ  of  haheas 
produced  the  body,  and  made  a  return 
the  attachment  as  his  warrant  for  the 
At  the  hearing,  which  took  place  on 
prisoner  testitied  that  lie  had  no  prop- 
he  was  unable  to  pay  the  debt ;  and 
one  cent,  and  could  not  raise  it.  He 
fie  had  not,  in  fact,  collected  the  money 
;ient  issued ;  which  offer  was  rejected, 
mplained  of  as  error, 
nent  wa«  issued  while  there  was  the 
property,  and  that  levy  not,  in  form, 
ction  of  much  plausibility  and  of  some 
I,  §3^56,  declares  that  "the  plaintiff 
tachraent  or  an  execution  issued  from 
1  may  have  either  of  said  processes  re- 
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SmlLh  H.  Ucl^iid 


tliere  would  seem  to  be  little  or  no  scope  for  a  rule  to  show 
cause  as  to  anything  beyond  the  rule  absolute.  What  cause 
could  be  shown,  in  the  face  of  the  express  statutory  declar- 
ation that  the  plaintiff  may  have  eitlier  an  attachment  or 
an  execution,  and  may  have  one  returned  and  the  ottier 
issued  at  pleasure ! 

3.  The  bankruptcy  of  the  attorney,  on  bis  own  petition, 
and  the  assignment  of  his  effects,  other  than  the  exemptions 
allowed  by  law,  and  even  his  inability,  according  to  his  own 
testimony,  to  pay  any  part  of  the  debt,  would  not  render 
his  imprisonment  ille^l ;  and  that  was  the  sole  question  for 
trial  on  the  return  of  the  ha^/eaa  corpug.  The  imprison- 
ment was  under  a  lawful  judgment  of  the  superior  court 
of  Webster  county.  The  judge,  sitting  at  chambers  in  an- 
other county,  to  hear  and  determine  a  haheas  corpus,  could 
not  vacate  or  modify  that  judgment,  or  arrest  its  lawful 
enforcement.  If  the  attorney  should  obtain  a  discharge  in 
bankruptcy,  and  should  make  his  JoTta^e  insolvency  ap- 
pear to  tlie  superior  court  of  Webster,  the  court  of  whose 
process  he  is  in  contempt,  what  will,  or  ought  to  be,  the 
rder  of  tliat  court  in  reference  to  hts  imprisonment,  donee 
not  now  be  anticipated.  Absolute  inability  to  pay,  when 
made  manifest  to  the  reasonable  satisfaction  of  the  court 
whose  dignity  and  authority  are  concerned,  will,  it  is  to  be  pre- 
sumed, have  its  due  influence  on  tliat  tribunal,  in  expediting 
his  restoration  to  liberty.  Perpetual  imprisonment,  except 
of  the  contumacious,  whose  will  refuses  to  second  their 
ability,  is  not  to  be  contemplated  as  likely  to  occur  in  a 
remedial  proceeding  by  a  court  of  justice. 

4.  Imprisonment  under  an  attachment  for  contempt,  to 
compel  obedience  by  an  officer  of  court  to  a  lawful  order 
to  pay  over  money  which  he  has  collected  in  the  course  of 
his  official  or  professional  duty,  is.  not  imprisonment  for 
debt.  It  is  sound  disciplinary  dealing  witlt  an  unruly  mem- 
ber of  the  forensic  household.  One  who  lives  and  moves 
within  the  precincts  of  the  court  misbehaves,  to  the  injury 
of  a  person  who  has  trusted  him,  and  whose  confidence  he 
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has  abused,  and  the  court  orders  him  to  make  redress.  He 
refuses,  and  the  court,  as  the  minister  of  law,  chastens  him 
by  imprisonment,  and  endeavors  to  coerce  obedience.  It  is 
true,  he  is  a  debtor ;  but  he  is  more  than  a  debtor — he  is 
an  assistant  in  the  affairs  of  justice,  and  as  such,  bears  a  pecu- 
liar and  special  relation  to  the  laW.  Through  that  relation 
the  court  acts  upon  him,  treating  him,  not  as  a  mere  debtor 
who  will  not  pay,  but  as  a  domestic  of  the  law  who  refuses 
to  obey  his  master. 

5.  What  is  meant  by  the  fifth  point  in  the  petition  for 
habeas  carpus,  is  not  precisely  clear.  The  attachment,  it  is 
true,  was  not  issued  by  the  judge ;  but  is  not  the  clerk  the 
proper  officer  to  issue  such  a  process?  We  think  so.  And 
the  suggestion  that  the  judge  would  have  to  order  it  issued, 
is  based  on  no  law  or  practice  that  we  are  aware  of.  There 
was  an  express  order  by  the  court,  as  a  part  of  the  rule  ab- 
solute, that  an  attachment  should  issue  unless  the  money 
was  paid  in  five  days.  We  cannot  suppose  that  any  further 
order  was  necessary,  especially  as  the  Code  itself  gives  di- 
rection in  the  matter. 

6.  Finally,  the  exclusion  of  evidence  to  controvert  the 
finding  of  the  jury  on  the  isaue  of  the  attorney's  original 
default,  was  certainly  not  error.  It  cannot  be  tliat  such  a 
question  was  op3n  to  inquiry  on  the  hearing  of  a  habeas 
corpus.  The  rule  absolute  rested  on  the  verdict,  and  we 
cannot  see  how  it  was  possible  to  go  behind  the  rule  abso- 
lute, to  say  nothing  of  going  behind  the  verdict. 

Cited  for  plaintiff  in  error:  Code,  §3956;  22  6^a.,  375; 
23  lb.,  381;  Tidd's  Practice,  1019;  Code  of  1863,  §3555, 
etseq.;  Code,  §5010;  44  Oa.,  220;  6  Ib.^  575;  2  KeUy, 
220 ;  26  Ga.,  139 ;  1  Bailey,  605 ;  8  Oa.,  156 ;  8  Bank.  Reg.^ 
312 ;  4  lb.,  667 ;  Bankrupt  Manual,  62,  clause  119 ;  5  Ired., 
259 ;  38  Ga.,  75 ;  57  lb.,  24. 

For  defendant:  Code,  §§407,  3949;  1  Bailey,  605;  2 
ITelly,  220. 

Judgment  affirmed. 
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WTnii  If.  BT7ce,  gi»rdUii, 

Slowmas  Wvhn,  plaintiff  in  error,  vs.  F.  S.  C,  Bkyce,  guar- 
dian, defendant  in  error. 

1.  This  court  will  doI  reverse  the  judgment  of  the  judge  of  the  superior 
court  in  overruling  [be  exception  to  an  auditor's  report,  that  the  au- 
ditor disallowed  ft  claim  of  the  guardian  for  (73.00,  expenses  In- 
curred in  sending  the  ward  out  of  this  state  and  beyond  the  Juriwlic- 

.; 1  :. . — t  -jnjiimry  amj  chancery,  in  order  to  prevent  her 

guardian's  wishes,  the  exception  being  before 
jury,  by  consent,  and  the  evidence  disclosing 
I  the  man  whom  the  ward  wished  to  marry. 
to  notify  the  executor  of  his  debt  against  the 
acies  have  been  all  paid  and  the  estate  settled  up, 
egatee  who  has  received  her  legacy  only  her  pro 
t,  though  the  other  legatees  arc  without  the  state 
Qeorgian,  and  the  debt  was  contracted  In  Oeor- 
lian,  who  was  the  executor  of  the  will,  after  be 
e  among  all  the  legatees,  and  received  and  re- 
B  legacy  as  ber  guardian,  shall  pay  the  whole 
ved  only  ber  pro  rata  share  as  a  charge  against 
g  no  evidence  as  to  the  solvency  or  insolvency 


ard,     Lej^cies.     Debtor  and  creditor. 
[ANAM.     Carroll  Superior  Court,     April 


ipinion. 

I,  by  Ferrell  &  Longley,  for  plaintiff 


nted  guardian  of  his  wife  in  place  of 
i  former  guardian,  and  cited  the  latter 
e  the  ordinary.  From  the  judgment  of 
lal  was  taken  to  the  auperior  court.  The 
a  the  tirat  guardian's  account  were  re- 
,  who  reported  a  certain  enm  due,  and 
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guardian  of  the  Georj^  minor  were  the  same  person — the 
present  defendant — who  torned  over  to  liiniself,  as  ji^iiardian, 
the  share  of  this  ward.  After  this  had  been  done,  he  took 
ap  the  claim  of  a  creditor  of  tlie  testator  on  the  estate  for 
JlWi.OO,  evidenced  by  two  promisfiorj  notes  of  ^50,00  each, 
and  charged  his  ward  therewith.  This  creditor  was  a  Geor- 
gia creditor,  hut  gave  no  notice  of  liis  debt  until  the  estate 
was  distribnted.  The  ordinary  allowed  the  guardian  this 
debt,  which  he  paid  out  of  the  ward's  estate,  but  the  audi- 
tor and  the  judge  cut  it  down  to  1^5. 00,  which  is  her  j>ro 
rata  share.  So  tliat  the  question  made  is  this :  was  the 
ward's  share  of  her  father's  estate,  wliich  she  had  received 
from  the  executor  by  her  guardian,  liable  for  more  than  her 
pro  rata  share  of  the  debt  against  her  father,  under  the 
facts  above  stated!  Could  the  creditor  have  compelled  the 
guardian  to  pay  the  whole  debt  by  tiling  a  bill  to  subject 
this  property,  already  distributed,  to  its  payment,  when 
his  own  laches  in  failing  to  present  his  claim,  or  give  no- 
tice thereof,  had  caused  the  estate  to  he  divided  among  the 
legatees^  If  equity  would  have  compelled  the  guardian  to 
do  so,  then  he  was  right  to  pay  the  one  hundred  dollars,  and 
ought  to  have  credit  therefor;  but  if  equity  would  have 
made  him  only  pay  one  fourth — her  pro  rata — out  of  his 
ward's  share  in  his  hands  as  guardian,  then  he  is  protected 
only  to  that  extent, 

Upon  principle,  it  would  seem  that,  as  his  own  default 
prevented  the  whole  Georgia  estate  of  the  testator  from 
being  liable  for  the  debt,  and  his  laches  thns  would  have 
caused,  if  the  whole  debt  were  paid,  this  ward  to  pay  four 
times  as  mnch  as  she  would  otherwise,  that  equity  would 
only  make  her  pay  the  same  fourth — only  her  pro  rata  lia- 
bility. And  80  the  Code  distinctly  declares.  Code,  §  2467. 
The  principle  there  declared  is,  that,  "if  the  executor  has 
assented  to  the  legacies,  and  the  legatees  are  in  possession, 
after  exhausting  the  assets  in  the  hands  of  the  executor,  the 
creditor  may  proceed  against  each  legatee  for  l>iB  pro  rata 
dure."     Here  the  executor  had  turned  over  to  the  legatee. 
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Mitchell  vs.  Braewell. 

2.  The  fact  that  the  parties  interpleaded  and  made  no  objection  as  to 
the  time  of  triai,  does  not  cure  the  defect.  The  justice  had  no 
authority  to  try  the  case  on  the  day  on  which  judgment  was  ren- 
dered, and  everything  then  done  was  void. 

Justice  Courts.  Practice.  Judgments.  Jurisdiction. 
Waiver.  Before  Judge  Rice.  Gwinnett  Superior  Court. 
March  Term,  1877. 

Reported  in  the  decision. 

John  A.  Wimpey,  for  plaintiff  in  error. 

Winn  &  Simmons,  for  defendant. 

Warner,  Chief  Justice. 

.  It  appears  from  tlie  record  in  this  case,  that  Mitchell  sued 
Simmons  in  a  justice  court,  on  an  account  for  $75.75. 
Simmons  pleaded  as  a  set-off,  an  account  against  Mitchell 
for  the  sum  of  $158.28.  On  the  trial  of  the  case,  the  jus- 
tice gave  a  judgment  in  favor  of  the  defendant  against  the 
plaintiff,  for  the  sum  of  $100.00,  upon  which  an  execution 
issued  for  that  amount,  which  was  assigned  to  Braswell,  and 
levied  on  Mitchell's  property.  Mitchell  filed  an  affidavit  of 
illegality  to  the  execution,  in  which  he  alleged  that  the 
judgment  on  which  the  execution  issued  was  void,  on  the 
ground  that  the  justice  had  no  jurisdiction  of  the  case  to 
render  it  at  the  time  and  place  he  did.  The  justice  over- 
ruled the  affidavit  of  illegality,  and  Mitchell  appealed  to 
the  superior  court.  On  the  trial  of  the  appeal  in  the  sitpe- 
rior  court,  there  was  a  verdict  in  favor  of  the  plaintiff  in 
fi.  fa,^  whereupon  Mitchell,  the  defendant,  made  a  motion 
for  a  new  trial,  on  the  several  grounds  therein  stated,  which 
was  overruled  by  the  court,  and  the  defendant  excepted. 

It  appeal's  from  the  evidence  in  the  record,  that  the  orig- 
inal summons  issued  by  the  justice,  which  was  the  founda- 
tion of  the  suit  between  the  parties,  was  dated  10th  of  Jan- 
uary, 1872,  requiring  the  defendant  to  appear  at  Norcross, 
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parties,  on  the  seventeenth  day  after  the  dat«  of  tiie  sum 
inone,  wheo  he  had  no  legal  power  and  anthority  to  do  bo 
and  therefore  tlie  whole  proceeding  waa  void,  as  was  helc 
Jieid  vs.  Jordan,  before  cited.  Before  par 
to  admit  the  jurisdiction  of  a  court  by  ap 
leading  therein,  the  legal  existence  of  sncf 
le  and  place,  as  claimed,  mnst  first  be  sliown 
ment  of  the  court  below  be  reversed. 


SED  et  al.,  plaintiffs  in  error,  vs.  The  Cocnti 
ON  EBB  OF  SiTHTER,  defendants  in  error. 

ry  16, 1870.  requiring  any  person  engaged  in  biriof 
Btate  for  employment  beyood  the  limits  o(  Ibe  saroe. 
3nse  and  pay  therefor  one  hundred  dollars,  and  mak 
any  on  the  business  without  such  license,  is  consiiiu 
:y  properly  paid  Into  the  county  treasury  by  a  pereot 
d  for  and  obtained  the  license,  cannot  be  recoverec 
imus  or  otherwise. 

1  law.  License.  Before  Judge  Clark.  Sum 
urt.     April  Tenii,  1877. 

the  opinion. 

'or  plantifis  in  error. 

,  for  defendants. 

ebmary  16,  1876,  {Pamph.  17,)  defines  ar 
to  be  any  person  engaged  in  hiring  laboren 
be  employed  beyond  the  limits  of  the  same 
a  license,  on  payment  of  f  100.00  into  th( 
,  and  makes  it  penal  for  any  person  to  carrj 
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rival  establislimentB  were  in  active  operation  in  our  midst, 
one  engaged  in  offering  the  laboring  population  induce- 
ments to  leave,  and  the  other  engaged  in  offering  them  in- 
dacements  to  remain,  could  not  the  state  discriminate  be- 
tween the  two  in  police  and  fiscal  legislation  J  Would  she 
'  '*      '  ■  nt  the  same  indulgence,  and  show  the  same 

iimentalitj  which  tended  to  depopulate  her 
le  of  opposite  tendency?  It  is  tnie,  that  to 
te  for  employment,  is  not  necessarily  to  re- 
w  permanently ;  but,  doubtless,  a  large  per 
ngs  who  go  out  on  contracts  of  employment 
'ersons  who  make  it  a  business  to  hire  labor- 
loymentelsewhere,  may  be  required  to  pro- 
r  a  licence.  On  the  general  subject,  see 
184;  50Ga.,  530. 
rmed. 


&  SoM,  plaintiffs  in  error,  va.  Stout,  Mills 
Temple,  defendants  in  error. 

uiufftcturera  of  macbloery,  have  do  lien  od  real 
lery  fumisbed,  unless  the  machinery  furniHbed  Is 
becomes  incorporated  nith,  Ibe  realty  for  wbich  it 
If  boxed  up  and  never  used  about  the  mill,  a  Jiidg- 
or  date  than  the  Judgment  of  the  manufacturer  or 
h  younger  than  the  record  of  the  aaaerted  lien,  will 
cb  lien  on  the  realty,  and  will  take  the  money  for 
sold. 

ID.  Fixtares.  Judgments.  Before  Judge 
ond  Superior  Court,     April  Term,  1877. 

!ie  opinion. 

[.LER,  for  plaintiffs  in  error. 

B,  for  defendants. 
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«.  BIODI.  MUlf  Temple. 


furnish  or  pnt  np  Id  any  connty  of  thie  state,  any  steam-mill, 
or  other  machinery,  or  who  may  repair  the  same,  and  all 
contractors  to  bnild  railroads,  shall  each  have  a  special  lien 
on  such  njal  estate,  factories  and  railroads."  The  act  of 
ltf73,  (LawB  of  1873,  p.  44,)  from  which  the  above  section 
ie  codified,  is  snbetantially  the  same. 

Evidently  it  was  tlie  intention  of  the  statute,  that  when 
the  machinery,  or  if  the  machinery,  entered  into  the  realty 
and  enhanced  its  nalne,  tk^n  the  lien  should  operate  as  well 
on  the  realty,  thus  benefited  and  enhanced  in  valne,  as  on 
the  machinery  fnmislied,  and  that  whoever  furnished  the 
machinery  so  used,  or  put  it  up,  if  he  did  not  furnish  it, 
should  have  a  lien. 

The  machinist  who  worked  to  put  it  on  the  mill,  and  at- 
tach it  thereto,  and  the  manufacturer  who  furnished  it,  if 
80  put  into  the  miU,  each  or  either  would  have  a  lien  on  the 
realty  so  enhanced  in  value,  and  any  machinist  who  repaired 
it  after  it  went  into  and  was  incorporated  with  the  mill, 
should  also  have  a  lien  on  the  whole  of  the  property ;  but 
if  the  machinery  never  was  used  about  the  mill — never  ad- 
ded a  dime  to  its  value — it  is  ditBcult  to  see  upon  what 
reason  a  lien  conld  attach  apon  what  it  never  benelited  at 
all,  or  why  another  man,  whose  labor  entered  into  the  realty, 
or  whose  material  actually  increased  its  value,  or  who  had 
a  valid  subsisting  jndgnsent  or  other  lien  on  the  realty,  should 
be  postponed  in  favor  of  a  seller  who  conld  attach  the  mate- 
rial actually  furnished,  or  recover  and  reclaim  it  perhaps, 
and  which  had  never  done  the  slightest  good  to,  or  increased 
at  all  the  value  of,  the  mill  and  the  land.  We  have  no  idea 
that  the  legislature  meant  anything  of  the  sort;  but  that 
they  meant  that  if  the  work  on  property  of  any  machinist 
enhanced,  or  had  a  chance  by  being  attached  to  it  to  en- 
hance, the  value  of  the  realty,  then,  as  it  could  not  be  de- 
tached from  it  and  sold,  and  as  it  was  in  the  realty,  part  of 
it,  tlie  lien  slionld  attach  to  the  property  with  which  it  was 
intermingled  and  which  it  had  benefited. 
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Stevens,  ex>,  fst.  SeUan,  admV. 

statement  of  facts,  and  that  a  verdict  should  be  rendered 
by  the  jury  id  accordance  with  the  decision  of  the  court  as 
'  to  the  law  applicable  to  the  facts  so  agreed  on,  to-wit : 
^^that  in  1860,  Sellars,  as  the  administrator  of  Kichard  Sell- 
ars,  sold  the  lot  of  land  in  dispute,  at  administrator's  sale, 
on  twelve  months'  credit,  requiring  good  security,  when,  at 
that  sale,  Hiram  Tison,  the  defendant,  purchased  said  land 
at  the  price  of  $2,500.00,  gave  Wm.  A.  Black  as  security, 
and  the  administrator  made  a  deed  to  said  Tison,  who  en- 
tered into  possession,  ajid  remained  there  until  1870.  Black 
and  Tison  were  both  solvent,  and  good  for  the  money. 
Hampton  Stevens,  plaintiff  in  j£.ya.,  without  notice^  became 
the  creditor  of  Tison  in  1866,  and  obtained  the  present 
judgment  in  1867.  In  1869,  Sellars,  the  administrator,  filed 
a  bin  a^inst  other  creditors,  not  includiijg  Stevens,  to  en- 
force a  vendor's  lien,  and  in  1869,  October  term  of  the 
superior  court,  obtained  a  decree  setting  up  the  vendor's 
lien  by  arbitration.  Sellars  sued  Black  and  Tison,  and  ob 
tained  judgment  before  the  judgment  of  plaintiff  infi.fa.j 
and  Black  had  a  sufficiency  of  property  to  pay  the  Ji.  fa. 
The  arbitrators  returned  the  land  to  the  estate  by  the  decree, 
and  surrendered  the  note  given  at  the  sale,  and  the  judg- 
ment 9Jid  fi*  fa.  had  thereon,  as  will  appear  by  the  annexed 
submission  and  award,  which  was  made  the  judgment  of 
the  court : 

"  Gbobgia — Schley  county : 

"  Whereas  there  is  a  certain  matter  of  controvesy  in  the 
superior  court  of  said  county  wherein  Stephen  A.  Sellars,  as 
administrator  de  bonis  non  of  Richard  Sellars,  deceased,  is 
complainant,  and  Hiram  Tison  and  William  A.  Black  are 
defendants,  all  of  said  county,  wherein  Stephen  A.  Sellars, 
as  administrator,  as  aforesaid,  claims  that  said  Hiram  Tison,  as 
principal,  and  said  William  A.  Black,  security,  are  indebted  to 
him  in  the  sum  of  twenty-five  hundred  and  seventy-five  dol- 
lars, by  the  consideration,  order  and  judgment  of  said  court, 
which  is  founded  upon  a  promissory  note  due  the  25th  day 
of  December,  1860,  the  consideration  of  which  note  is  the 
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Stevens,  ex*r,  vt.  Selhrn;  sdin'r. 

purchase  price  of  lot  of  land  No.  26,  in  the  13th  district  of 
originally  Lee,  now  said  county,  which  land  was  sold  by 
one  Jacob  M.  Sellars,  as  the  administrator  of  said  Bichard 
Sellars,  deceased,  and  that  the  same  was  purchased  by  the 
said  Hyram  Tison,  that  the  whole  of  said  purchase  money 
is  due  and  unpaid,  that  the  vendor's  lien  exists  and  ehoold 
be  declared  for  the  whole  of  said  purchase  money,  and  that 
the  land  be  sold  for  the  satisfaction  of  said  lien ;  and  whereas 
the  said  Hiram  Tison  and  said  William  A.  Black  contend 
and  plead  that  they  are  entitled  to  the  benefit  of  the  relief 
afforded  by  an  act«for  the  relief  of  debtors  and  the  adjnst- 
nient  of  debts  upon  the  principles  of  equity :  Now  they, 
the  said  parties  aforesaid,  do  covenant  and  agree  to  leave 
said  matter  in  controversy  to  the  arbitrament  and  award  of 
Mark  H.  Blandford,  chosen  by  Stephen  A.  Sellars,  adminis- 
trator, as  aforesaid,  and  Barnard  Hill,  chosen  by  the  mid 
Hiram  Tison  and  said  William  A.  Black,  and  B.  B.  Hinton 
to  be  chosen  by  them,  the  said  arbitrators.     And  said  arbi- 
trators shall  have  full  power  to  adjust  said  matters  by  direct- 
ing a  sale  of  said  land,  with  or  without  the  vendor's  lien,  as 
they  may  determine,  or  by  canceling,  annulling  or  setting 
aside  said  conveyance  or  sale  of  said  land  to  said  Hiram 
Tyson,  and  vesting  the  title  in  the  estate  of  said  Sellars  npou 
such  terms  as  the  said  arbitrators  may  impose  on  said  par- 
ties ;  which  award  and  decision  of  said  arbitrators  may  be 
made  up  and  rendered  at  any  time  before  the  next  October 
tenn  of  Schley  superior  court.     All  this  without  further 
notice  to  either  of  us  of  the  time  and  place  of  the  sitting  and 
hearing  of  the  same  by  said  arbitrators ;  and  that  the  award, 
when  made,  be  made  the  judgment  of  said  superior  court 
"On  the  8th  day  of  September,  1869,  said  Blandford, 
Hill  and  Hinton  made  an  award  under  said  submission,  as 
follows: 
Georgia — Schley  county,  etc. : 
That  Sellars  had  a  valid  vendor's  lien  against  said  land 
for  the  payment  of  the  purchase  money ;  that  Tison  should 
give  up  said  land  to  said  Sellars,  administrator,  when  the 


u  ^ 
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crop  was  gathered,  and  his  deed  from  Sellars,  administrator, 
be  caQceled  so  as  to  veet  the  title  of  eaid  land  in  said  estute ; 
that  the  jndginent  be  entered  satiiified  upon  Tison  paying 
the  cost  on  it ;  tliat  the  bill  he  entered  settled  afr  complain- 
ant's costs,  and  that  this  award  he  made  the  judgment  of 
'  ■  court  of  Schley  county." 
going  agreed  statement  of  facta,  the  court 
claimant  was  entitled  to  a  verdict  finding 
t  subject,  which  was  so  rendered  by  the 
iirectiou  of  the  court,  whereupon  the  plain- 

g  question  in  this  caee,  upon  the  foregoing 
:s,  is,  whether  the  land  purchased  by  Tisoa 
ninistrator,  and  to  which  he  had  a  deed, 
16  poeseseion  thereof  as  snch  purchaser,  is 
a  be  levied  on  and  sold  as  the  property  of 
ition  of  Steven's^,  /a.,  which  issued  on  a 
ed  in  his  favor  against  Tison  whilst  he  was 
Steven's  debt  was  contracted  in  1866,  when 
)wner  of  the  land  and  in  the  possession 
any  notice  of  the  vendor's  lien  thereon, 
6  judgment  against  Tieon  in  1S67,  which 
the  land  before  it  was  surrendered  to  Sel- 
!  decree  of  the  court  upon  the  award  of  the 
)ceeding  to  which  Stevens  was  not  a  party, 
«  not  bound  by  it.  In  our  judgment,  the 
ciding  that  the  land  was  not  legally  subject 
nd  sold  as  Tison's  property  in  satisfaction 
%.,  on  the  statement  of  facts  contained  in 
at  may  be  the  equitable  rights  of  the  par- 
case  being  made  for  the  consideration  of 
!  express  no  opinion, 
lent  of  the  court  below  be  reversed. 
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The  CI17  of  AClutl  n.  Wllnn. 


in  erectiBg  the  embankment  and  leaviiig  it  in  tlie  nnpro- 
tected  condition  described,  the  plaintiff  has  been  damaged 
the  enin  of  ten  thousand  dollars,  in  this :  on  the  30th  of 
June,  1J^75,  he  was  driving  his  baggy,  with  himself  and  three 
small  children  in  the  same,  along  said  street,  upon  the  em- 
bankment, when,  without  fault  or  negligence  on  his  part, 
the  horses  attached  to  the  huggj  became  frightened  at  the 
blowing  of  a  steam  whistle  in  a  manufacturing  establish- 
ment, and  made  a  sudden  and  unexpected  jerk,  detaching  a 
single-tree,  (the  same  being  in  good  order,)  which  struck 
against  the  legs  of  one  of  the  horses,  causing  him  to  turn 
suddenly  and  upset  the  buggy,  throwing  it  down  the  em- 
bankment, and  thereby  dislocating  the  right  knee  of  the 
plaintiff,  and  causing  other  injuries  to  himself  and  his 
children.  The  injury  to  the  knee  is  permanent,  has  made 
bis  leg  crooked,  and  wilt  cause  him  pain  and  suffering  as 
long  as  he  lives.  He  has  been  subjected  to  great  expense 
and  loss  of  time;  has  been  compelled  to  pay  physician's 
bills  to  the  amount  of  tive  hundred  dollars ;  has  been  con- 
fined to  his  bed  for  two  months,  and  is  still  unable  to  walk 
about  and  attend  to  business,  and  is  suffering  great  bodily 
pain.  He  could  not  prevent  the  fright  of  the  horses,  nor 
the  detaching  of  the  single-tree. 

It  will  be  observed  that  the  declaration  alleges  negligence 
on  the  part  of  the  defendant,  specifies  in  what  it  consisted, 
and  avers  that  it  caused  the  injnry.  The  demurrer  admits 
all  this  to  be  true,  as  well  as  the  nature  of  the  injnry,  the 
plaintiff's  freedom  from  fault,  and  the  fact  and  extent  of 
his  damage.  In  Georgia,  negligence  is  held  to  be  a  ques- 
.tion  of  fact  for  the  jury.  We  have  no  doubt  that  the 
declaration  is  sufficient  in  law,  if  the  jury  shall  believe  it 
fully  proved.  It  will  be  for  them  to  decide  whether  the 
street,  under  all  the  circumstances,  was  less  safe  tlian  it 
should  have  been,  and  whether  its  unsafe  condition  was  the 
real  cause  of  the  injury.  The  city  was  bound  to  ordinary 
and  reasonable  diligence,  and  the  plaintiff  was  entitled  to 
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Arthn  h.  HeCnj,  odln'r. 


ftny  time  a  pargjog  of  tbe  luurj  from  the  old  debt,  and  another  se- 
curitj  tnhen  for  the  legal  balance. 
.  Where  the  original  contract  was  usurioua,  and  there  was  a  novation 
by  a  new  party  being  introduced  into  it  one  year,  nnd  R<icb  new  party 
then  is  released  by  conaent  of  all  the  others,  and  the  old  contract  la 
renewed  by  tbe  two  original  parties  without  any  purgution  of  the 

ilion  itself  having  been  rescinded  by  the  parties  in  In- 
'al  of  tbe  old  usurious  contract  without  purging  tt  of 
affected  still  with  the  taint,  and  tbe  law  atill  applied 
Olh  prior  to  and  after  tbe  reacialon,  to  the  principal 

lific  performance.  Usury.  Contracts.  No- 
Jtidge  Pottle.  Hancock  Superior  Court. 
1876. 

nderwood  having  ditid  after  the  writ  of  error 
lase,  bis  administrator,  James  MeCi-ay,  was 

this  court  in  his  stead. 

Bee  the  opinion. 

e;  Seaborn  Rekse,  for  plaintiff  in  error. 
:erce,  Je.;  J.  T.  Jordan,  for  defendant. 


I  filed  by  Underwood  a^inst  Archer,  alleg- 
iptainant  had  purchased  lands  from  one  Ely, 
2,400.00  from  Archer  to  complete  the  pay- 
being  $3,500.00,  and  Underwood  paying  the 
It  waa  alleged  that  the  deed  was  made  by 
D  as  to  secure  Underwood's  debt  to  him,  and 
1  went  into  possession  and  gave  rent  notes  to 
up  the  usury  charged  for  the  loan  of  the 
Underwood  paid  what  he  conld  from  year 
I  part  of  the  lands  to  help  pay  Archer,  and 
or  the  remainder  of  the  land,  if  what  he 
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Aicber  w.  McCrmy,  adin>. 

limitations.  We  think  that  there  is  nothing  in  the  statute,  be- 
cause there  never  was  a  final  settlement  or  accounting  between 
the  parties  so  as  to  make  a  new  departure  from  which  the  stat* 
ute  would  run.  The  priciple  was  settled  in  1  Kelly ^  392,  that 
when  the  original  tmneaction  was  uBurions,  and  several  renew- 
als  have  taken  place,  the  infection  of  usury  follows  all  the  se- 
curities given  for  the  same  debt,  however  varied  the  form 
of  renewals,  and  the  amount  paid  on  such  renewals  must 
be  deducted  from  the  sum  first  loaned.  This  principle  covers 
the  case  now  at  bar,  with  the  allowance  of  legal  interest  at 
seven  per  cent.,  which,  at  the  time  of  that  decision,  was  for- 
feited in  case  of  usury  as  well  as  the  illegal  interest.  There 
is  no  evidence  of  any  settlement  and  purging  of  the  usury 
here,  and  giving  new  security  for  the  sum  due  after  the 
transaction  was  purged  of  the  taint.  54  Oa,^  190.  Besides, 
this  is  not  a  suit  to  recover  usury  strictly,  but  only  to  have 
payments  legally  credited  on  a  debt  which  Archer  was  try- 
ing to  collect  by  distress  warrant. 

3.  But  it  is  said  further  in  defense,  that  there  was  a  nova- 
tion when  Hitchcock  came  into  the  contract  in  1872,  with 
Underwood,  and  assumed  half  the  debt,  and  Archer  gave 
bond  for  title  to  both  and  took  their  joint  note  for  rent ; 
and  that  all  the  usury  paid  before  that  time  was  purged  in 
law  by  this  new  contract,  the  old  contract  being  thereby  ex- 
tinguished. But  the  facts  are,  that  Hitchcock  was  in  only 
one  year,  and  was  to  determine  from  that  year's  experience 
whether  he  would  continue  in  the  contract,  and  at  its  expi- 
ration he  was  dropped  out  by  the  consent  of  all  parties,  and 
the  old  transaction  was  renewed  between  Underwood  and 
Archer — ^Archer  again  taking  Underwood's  individual  note 
and  giving  him  alone  bond  for  titles.  We  think  this 
amounted  to  a  rescision  of  the  Hitchcock  intervention  by 
Archer,  and  to  a  renewal  of  the  old  trade  with  Underwood 
alone  with  all  its  consequences,  including  the  infection  of 
usury,  and  that  Archer  can  take  nothing  by  this  defense. 
There  was  no  settlement  at  all  between  Hitchcock  and  Un- 
derwood, on  the  one  hand,  and  Archer  on  the  other,  of  the 
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R.  W.  Smith,  the  defendant's  intestate,  was  indebted  to  the 
claimant^  as  guardian,  the  sum  of  $1,600.00,  and  that  when 
said  land  was  sold,  the  plaintiffs  in  Ji,  fa,  and  the  claimant 
should  share  the  proceeds  of  said  salej/rorataj  in  proportion 
to  the  amount  of  their  respective  claims  at  the  time  of  the 
Bale.     The  claimant  made  a  motion  for  a  new  trial  on  several 
pounds,  which  was  overruled,  and  the  claimant  excepted. 
It  appears  from  the  evidence  in  the  record,  that  the  plafn- 
tiffs  sued  the  defendant  as  the  administrator  of  K.  W.  Smith, 
who  pleaded  to  that  suit  plene  administravit^  and  a  judg- 
ment quando  acciderint  was  rendered  against  him  for  the 
amount  of  the  plaintifFs'  demand,  and  the  Ji.  fa.  which  was 
levied  on  the  land  in  dispute  was  issued  on  that  judgment, 
commanding  the  sheriff  to  make  the  money  due  thereon,  of 
the  goods  and  chattels,  lands  and  tenements,  the  assets  of 
the  estate  hereafter  to  come  into  the  hands  of  the  said  Kobert 
V.  Smith,  administrator,  etc.     The  judgment  was  obtained 
in  September,  1874,  and  the  Ji.  Ji.  was  dated  on  the  26th  of 
January,  1875,  and  was  levied  on  the  land  as  the  property  of 
IL  W.  Smith,  deceased,  on  the  29th  of  January,  1875.    It  also 
appears  from  the  evidence  that  R.  W.  Smith,  the  intestate, 
before  his  death,  on  the  30th  day  of  August,  1866,  conveyed 
the  land  in  dispute  by  deed  to  his  son,  R«  Y.  Smith,  who  is 
now  his  administrator,  for  the  consideration,  as  stated  therein, 
of  $1,800.00.     R.  Y.  Smith  claims  the  land  as  his  property 
under  that  deed.     The  plaintiffs  insist  that  the  deed  executed 
by  the  intestate  to  the  claimant  was  made  with  the  intent 
to  defraud  his  creditors,  and  is  void  as  to  them,  and  there- 
fore the  same  is  assets  in  the  hands  of  his  administrator,  and 
subject  to  levy  and  sale  in  satisfaction  of  their  quando 
judgment,  and  that  is  one  of  the  main  questions  in  the  case. 
The  evidence  in  the  record  is,  that  the  intestate,  B.  W. 
Smith,  was  in  possession  of  the  laud  at  the  time  of  his  death, 
and  that  R.  Y.  Smith,  his  administrator,  was  in  possession 
of  it  after  the  death  of  the  intestate,  before  and  at  the  time 
of  the  rendition  of  the  quando  judgment  against  him  as 
administrator. 
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controlling  qneetion  in  the  case,  will  dispose  of  it,  for  the 
present  at  Icaat,  we  express  no  opinion  as  to  the  alleged 
error  in  the  verdict  upon  the  issue  involved  in  the  plead- 
ing, or  aa  to  the  other  charges  of  the  court  complained  of. 
*    Jjet  the  judgment  of  the  court  below  be  reversed. 


ON,  administrator,  plaintiff  in  error,  vs.  Q&res 
E.  MooBE,  defendant  in  error. 

IBS  bears  date  after  tbe  BherlfTs  return  of  service,  the 
o  evidence  and  need  not  be  traversed,  and  though  the 
d,  the  defendant  is  a  competent  witneas  to  prove  he 


ractice  in  the  Superior  Court.    Witness.    Be- 
UOBT.    Mitchell  Superior  Court.    May  Term, 


the  opinion. 

UWFOUD ;  D.  O,  GoHLEr,  for  plaintiff  in  error. 

SioTH ;  McOiLL  &  O'Neal,  for  defendant. 

ige. 

ras  rendered  in  1866,  against  two  defendants, 
thereon  was  levied  in  187i,  upon  one  of  the 
•operty.  He  filed  an  affidavit  of  illegality, 
that  he  had  never  been  served,  had  no  notice 
opportunity  to  defend,  and  had  never  had  Iiis 
The  plaintiff  took  issue  on  this  affidavit,  and 
ifore  a  jury.  The  record  of  the  suit  was  pnt 
Front  this  it  appeared  that  the  other  defeud- 
1  by  the  sheriff,  and  that  there  was  a  return 
he  declaration,  signed  by  the  deputy  sheriff, 


^ 
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KMtoD,  adiii*r,  «t.  Moore. 

to  the  effect  that  this  defendant  was  eenred  on  the  9th  day 
of  April,  1863.     The  procem  bore  date  May  25th,  1863, 
and  required  appearance  at  the  superior  oonrt  to  be  held 
''  on  the  second  Monday  in  May  next."     The  bench  doekot 
was  in  evidence.     On  it  was  an  entry  of  service  correspond^ 
ing  with  the  depnty  sheriff's  return,  and  this  further  entry : 
"Answer — Verdict,   May  term,  1866."    No  counsel  was 
marked  on  the  docket  as  representing  the  defendants ;  and, 
so  far  as  appears,  no  plea  was  filed.     The  defendant  did 
not  traverse  the  deputy  sheriff's  return,  but  offered  him- 
self as  a  witness  to  prove  that  he  was  never  served,  etc 
The  co^rt  excluded  him,  the  deputy  sheriff  being  dead. 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiff,  and 
the  defendant  moved  for  a  new  trial,  on  the  ground  that 
there  was  no  issue  which  the  jury  could  try ;  and  on  the 
further  grounds  that  the  court  erred  in  excluding  the  de- 
fendant as  a  witness ;  that  the  verdict  was  contrary  to  law, 
to  evidence,  and  to  the  charge  of  the  court ;  and  because  of 
newly  discovered  evidence.     In  support  of  the  last  ground, 
the  defendant  filed  his  afiidavit,  to  the  effect  that  since  the 
trial  he  had  been  informed  that  he  could  prove  by  the  plain- 
tiff (who  was  absent  from  the  state)  that  the  ^.  fa   bad 
been  paid  off,  except  as  to  the  costs.     Who  his  informant 
was,  was  not  disclosed,  nor  did  it   appear  on    what  facts 
or  circumstances,  or  on   what  authority,  tlie   information 
rested.     The  court  granted  a  new  trial,  and  the  plaintiff  ex- 
cepted. 

We  should  reverse  the  ruling  of  the  court  in  granting  a  new 
trial,  if  it  were  not  that  the  process  bore  date  after  the  re- 
turn of  service,  and  even  after  the  term  of  the  court  at 
which  the  case  was  docketed.  It  may  be  that  this  date  wft0 
a  mistake,  but  if  so,  it  ought  to  be  explained  and  amended. 
According  to  the  face  of  the  record,  the  sheriff,  or  his  dep- 
uty, had  no  authority  to  serve  the  defendant  at  the  time  the 
return  affirms  the  service  was  effected.  This  being  so,  the 
return  is  no  evidence  of  service,  and  there  was  no  occasion 
to  traverse  it.     The  return  not  being  in  the  way,  the  defend- 
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BeaOj  tl  at.  f.  Terrr  tt  al. 


ant  was  a  competent  witness  to  prove  tliat  he  liod  never 
been  served,  if  his  evidence  was  needed.  The  entry  of 
"  answer  "  on  the  docket  did  not  conclude  him,  ae  tliere  was 
no  plea,  and  not  even  the  name  of  counsel  marked. 

Cited  for  plaintiff,  Code,  g^  3854,  3335 ;  55  Ga.,  396 ;  38 
lb.,  106 ;  56  lb.,  51,  195,  517  ;  12  /*.,  461 ;  2i:>  /*.,  576 ; 
55  Ib.y  325 ;  6  U.,  276 ;  56  lb.,  401,  403 ;  9  /b.,  413. 
dfirmed. 


[TLT  et  ai.,  plaintiffs  in  error,  v».  O.  T.  Tebkt 
et  al.,  defendants  in  error, 

an  infant  nuiy,  by  voluntary  contract,  release  bis  pa- 
3ver  his  child  to  another. 

It  to  care  for  the  child,  aad  the  fact  that  the  child  is 
ck,  nnd  nursed  Into  health  and  strength,  and  supported 
comfortably  for  five  years,  are  sufBcieot  coniiderBtions 
;h  a  contract;  and  the  contract,  though  made  with  the 
illd's  father,  will  be  enforced  if  acquiesced  in  by  Ihe 

;  Ib  not  revocable,  except  for  eufflcient  legal  rea-sonn, 
'eatment  of  th^  child  and  the  like 

ion  is  vested  in  the  judge  of  the  superior  court  in 
cases,  and  this  court  will  not  interfere  with  his  judg- 
ind  facte,  except  it  b;  manifestly  abused. 

child.  Contracts.  Habeaa  corpus.  Before 
X.L.     At  Chambers.     Brooks  County.     Jnne 


1  the  opinion. 

,  C.  McCall,  for  plaintiffs  in  error. 

(fKB,  for  defendants. 

?e. 

!  and  Mrs.  Terry  are  sisters.     The  latter  has 
When  Mrs,  Bently  was  sick  and  had  lost  a 


w. 
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child,  perhaps  two,  Mrs.  Terry  took  the  little  daughter  of 
her  BiBter  home  with  her,  and  nursed  the  child,  who  was 
sick,  into  vigor  and  renewed  life.     She  kept  the  child  some 
five  years;  sick  for  some  time  after  she  took  her;  delicate 
up  to  a  year  or  two  ago ;  has  supported  her  comfortably  and 
kindly  all  the  time,  without  help  from  the  little  girl's  pa- 
rents.    The  child  is  now  some  eight  years  old,  and  was 
taken  by  Mrs.  Terry  when  but  two  or  three  years  old,  and 
almost  lifeless.     The  parents  of   the  child  now  want  the 
daughter  back,  and  sued  out  a  writ  of  habeas  carpus  for 
her;  the  judge  decided  in  favor  of  the  retention  of  the 
little  girl  by  her  aunt,  Mrs.  Terry.     Mr.  and  Mrs.  Bently, 
the  parents,  excepted  to  that  judgment,  and  the  case  is  be- 
fore us  for  review. 

In  regard  to  the  terms  on  which  the  child  was  taken  by 
Mrs.  Terry,  the  evidence  is  conflicting.  The  Terrys  prove 
that  the  child  was  given  to  Mrs.  Terry  by  Mr.  Bently, 
by  their  own  evidence  and  that  of  others.  The  Bentlys 
swear  the  contrary,  and  produce  witnesses  to  show  the  con- 
trary. The  probabilities  are  that  they  may  have  misunder- 
stood each  other.  However  that  may  be,  the  judge  below 
has  passed  upon  the?  evidence,  and  he  had  a  right  to  do  so 
in  case  of  conflict. 

1.  If  the  contract  was  made  by  Mr.  Bently  with  Mrs. 
Terry,  as  she  asserts,  and  tries  to  prove,  there  can  be  no 
doubt  that  he  had  power  to  dispose  of  the  child.  Section 
1793  of  the  Code  settles  the  point.  It  declares  that  "pa- 
rental power  is  lost :  1.  By  voluntary  contract  releasing  the 
right  to  a  third  person."  This  is  precisely  what  Mr.  Bently 
did  in  this  case,  with  his  daughter,  according  to  Mrs.  Terry's 
version  of  the  agreement. 

2.  But  it  is  said  that  there  was  no  consideration  for  the 
contract,  and  that  Mrs.  Terry,  being  a  married  woman,  could 
not  make  it.  We  think  that  the  agreement  to  take  the 
child  home  and  nurse  and  care  for  the  little  girl  as  her  own, 
is  a  sufficient  consideration  to  support  such  a  contract,  espe- 
cially as  it  has  been  executed  for  five  years  on  the  part  of 
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Mre.  Terry.  Nor  do  we  think  that  she  could  not  make  such 
a  contract  under  the  circumstances  of  this  case.  Her  hus- 
band acquiesces  in  it.  He  joins  her  in  defense  of  this  suit. 
He  received  the  child  at  his  house,  and  supports  his  wife 
tlironghont  in  the  transaction.  The  contract  is  binding 
both  upon  his  wife  and  himself.  Besides,  t(iis  is  a  sort  of 
matter  that  the  wife  will  always  manage,  and  the  husband 
must  object  in  time,  if  be  does  not  wish  to  be  bound  by 
her  acta.  In  the  case  of  Jane»  vs.  Cleghot-n,  54  Ga.,  10,  the 
contract  there  enforced  was  with  a  married  woman.  But  it 
is  clear  that,  in  this  case,  the  husband  has  ratified  all  that 
his  wife  did. 

3.  The  contract  when  made  and  executed  in  part,  as  in 
this  case,  is  clearly  irrevocable  by  the  parent,  nnless  for 
good  cause.  This  change  of  mind  is  not  such  good  legal 
eaoBe,  It  would  be  wrong  to  hold  that,  after  the  child  has 
been  nnrsed,  and  loved,  and  cherished  nnder  the  contract 
for  five  years,  it  coold  be  revoked  at  pleasure  by  the  parent. 
If  the  child  were  badly  treated,  it  might  be  annulled;  if 
any  other  good  legal  reason  arose,  it  could  be  set  aside  as 
any  other  contract  which  was  violated ;  but  for  no  cause  at 
all,  it  cannot  be.  And  so  it  was  held  in  54  Oa.,  10,  before 
cited. 

4.  On  the  facts  the  jndge  has  passed.  His  discretion  is, 
and  ought  to  be,  wide  in  such  cases,  and  unless  abused,  it 
efiould  not  be  controlled.  Code,  §4024;  14  Oa.,  657;  34 
Ik,  99. 

We  think  that  the  discretion  of  the  circuit  jndge,  in  this 
case,  has  not  been  abused,  either  in  respect  to  tlie  law  or 
the  facte,  and  we  have  no  power  to  reverse  what  he  has 
done.  Indeed,  the  weight  of  the  evidence  seems  with  his 
opinion  on  the  facts,  and  the  facts  being  found  with  Terry 
and  wife,  there  can  be  no  doubt  about  the  law  of  the  case. 

Judgment  affirmed. 


iUST  TERM,  1877. 


1.  Whealley  A  Co. 


0,  in  which  mortgage  the  parties  ex- 
1  waived  all  right  to  a  homestead  and 
irty  specified  in  said  mortgage.  When 
1  his  mortgage,  and  had  the  mortgage 
.  mortgaged  property,  Mrs.  Allen,  one 
note  and  mortgage,  claimed  it  ae  a 

■or  in  the  charge  of  the  court  as  to  the 
;  to  the  mortgageyf.ya.  levied  thereon, 

g  of  this  court  in  Simmons  vs.  Ander- 


property  was  interposed  by  the  claim- 
.nuary,  1876.     On  the  30th  of  Jlay, 

defendant,  filed  an  affidavit  of  ille- 
e,  which  the  court  diemissed  upon  de- 
lO  error  in  dismissing  the  affidavit  of 
lo  defense  to  the  claim  case,  but  was 
lew  and  distinct  issue  to  be  tried  with 
1  the  mortgage  fi.  fa.  was  levied  on 
ty,  the  defendants  had  their  option, 
r  affidavit  of  illegality  by  way  of  de- 
ded  by  the  3975th  section  of  the  Code, 
I  to  the  property  ae  was  done  in  this 
losed  a  claim  to  it,  that  was  the  issue 
■ial. 
i  the  court  helow  be  afQrmed. 


in  error,  vb.  Johit  W.  Wheatlet  ife 
lY,  defendants  in  error, 

jlely  on  the  credibility  of  the  respective  par- 
the  chargi!  of  the  court  touching  the  r^ectioa 
y  waa  subject  to  be  misunderalood,  and  the 
ling  with  conflict,  was  somewhat  obscure  in 
not  being  one  that  the  evidence  obliged  the 
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ehonld  decide."  This  part  of  the  charge,  as  corrected  and 
explained  by  the  judge,  in  annexing  the  whole  charge  to 
the  motion  for  new  trial,  stands  thus :  '^  When  there  is  a 
conflict  of  testimony,  it  is  the  duty  of  the  jury  to  recon- 
cile the  testimony  so  as  to  make  all  the  witnesses  tell  the 
truth,  if  they  can  do  so.  When  the  witnesses  are  parties 
to  the  suit  and  interested,  the  jury  can  reject  the  testimony 
of  any  of  them.  When  the  witnesses  are  all  equally  entitled 
to  credit,  and  there  is  a  conflict,  the  preponderance  of  testi- 
mony should  decide  the  question."  (The  counsel  for  plain- 
tiff here  asked  the  court  to  charge  that  the  preponderance  did 
not  mean,  in  every  case,  the  greater  number  of  witnesses.) 
The  court  replied,  "  Not  in  every  case,  but  the  weight  of 
testimony  should  decide."  In  granting  the  new  trial,  the 
court  did  not  confine  its  judgment  to  any  one  or  more 
grounds  of  the  motion.  The  judicial  mind  may  have  be- 
come dissatisfied  with  the  language  of  the  charge  which 
we  have  quoted.  The  language  is  certainly  attended  with 
some  degree  of  vagueness,  and  a  part  of  it  is  not  free  from 
obscurity.  The  jury  were  told  that  they  could  reject  testi- 
mony. This  broad  instruction  would  seem  to  leave  them 
free  to  reject*,  whether  they  had  a  good  reason  for  the  re- 
jection or  not.  Certainly  they  have  no  legal  right  to  reject 
what  they  believe  to  be  true.  They  cannot  thus  disembar- 
rass the  case  to  make  easy  the  work  of  deciding.  On  the 
relation  of  number  of  witnesses  to  weight  of  evidence,  the 
chaise  is  a  kind  of  twilight.  It  seems  timid  and  undecided. 
While  the  jury  were  warned  that  preponderance  did  not 
depend,  in  every  case,  on  the  number  of  witnesses,  there 
was  no  express  reminder  that  it  might  in  some  cases.  10 
Oa.,  148 ;  65  /*.,  450 ;  1  Stark.  Ev.,  554.  Thus,  in  review- 
ing its  own  work,  the  court  had  before  it  something  with 
which  it  might  reasonably  have  been  dissatisfied.  The  ver- 
dict is  not  such  as  to  constrain  us  to  overrule  the  grant  of 
a  new  trial. 

Cited  for  plaintiff  in  error,  51  Ga.,  528 ;  17  lb.,  267 ;  30 
Ib.j  212 ;  19  lb.,  1 ;  55  lb.,  317 ;  41  lb.,  186 ;  53  lb.,  570 ; 
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Geoboe  S.  Thomas  ;  E.  N.  Bbotles,  for  plaintiff  in  error 
CoLLiEB  &  Son,  for  defendant. 
Jackbox,  Judge. 

Barclay  sued  Hopkins  for  the  coHection  of  certain  money, 
on  the  following  facts:  ' 

A  reeeiDt,  as  follows,  was  given  by  Hopkins  to  Balentine, 
arclay:  "  Received  of  J.  A.  Barclay,  for 
given  September  17, 1866,  by  E.  Kennedy, 
1  dollars,  and  due  one  day  after  date.  This  I 
r.  (Signed)  John  L.  Hopkins,  attorney 
the  agent  gave  the  note  to  Hopkins,  it  was  i 
them  that  Hopkins  should  do  the  best  he  I 
or  compromise  the  claim ;  that  he  was  to ' 
cent. ;  that  he  was  to  correspond  with  the 
,  touching  all  proceedings  in  respect  to  the  I 
Balentine  the  money  when  collected,  who  i 
t  the  time  that  he  was  entitled  to  use  it.  | 
opkins  collected  the  face  of  the  note,  ac-l 
[promise  made  by  Balentine  with  Kennedy, 
ly  the  money  after  deducting  commiseionsi 
Balentine,  some  time  afterwards,  left  for' 
settling  with  Barclay  for  this  money,  and ' 
ipkins  for  it.  It  was  further  in  proof,  that 
entine  had  many  dealings  with  each  other,i 
Br,  before  he  went  to  Europe,  deeded  lands  | 
liether  before  or  after  this  transaction  doeS' 
mgh  it  was  brouglit  out  by  the  sworn  testi- 
lintiff  himself.  It  was  also  in  proof,  that 
receipt  for  the  note  on  Kennedy  from  Bal- 
is given  up  to  Balentine  by  Barclay,  when 
'kins'  receipt  for  collection.  This  wasalso, 
F  the  plaintiff  himself,  and  this  receipt  is 
t  of  the  testimony,  to  be  for  collection, 
paid  Balentine  the  money  collected,  he  dial 
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IB  left  ont.  All  that  the  receipt  sliows  is  that  Hopkins  took 
the  Dote  for  collection  from  Barclay,  but  how  he  was  to 
collect  it,  or  how  mach  he  was  to  settle  at,  is  not  in  it,  nor 
are  any  of  the  temiB  of  the  contract.  And  this  ruling  in 
M  Ga.  accords  witli  the  Code,  sections  3803  and  2757,  which 
are  to  the  effect  that  if  part  only  of  a  contract  is  reduced  to 
writing,  and  the  writing  was  not  intended  to  embrace  it  all, 
then  parol  evidence  is  admissible  to  show  the  remainder  ol 
it  if  not  inconsistent  witli  the  writing.  Besides,  a  mere  re- 
ceipt for  money  is  always  susceptible  of  explanation  by 
parol.  Code,  §3807,  If  so,  why  not  a  receipt  for  anything 
else  of  valne  'i  Unquestionably,  we  think  it  may  be  ex- 
plained where  it  does  not  speak  the  whole  contract,  by  ad- 
ding by  parol  the  parts  omitted,  which  are  not  inconsistent 
with  what  is  written.  And  in  this  case  nothing  is  added  in 
parol  which  does  not  consist  with  the  receipt.  And  so  it  is 
distinctly  roled  on  an  attorney's  receipt  in  tlie  case  of  Cox  vs. 
Sullivan,  7  Ga.,  146.  Judge  Nisbet,  in  that  case,  says: 
"  There  is  no  doubt  that  an  attorney  may  stipulate  in  writ- 
ing with  his  client  as  to  the  extent  and  terms  of  his  obliga- 
tion, and  when  that  is  done  the  parties  will  be  bound  by  it 
as  the  highest  evidence  of  what  their  contract  is.  The  par- 
ties hare  not  done  that  in  this  case The  receipt 

proves  the  bailment — the  delivery  of  the  note  for  collec- 
tion— and  no  more."     That  case  covers  this  fully. 

2.  We  think,  too,  thit  the  agent  of  Barclay,  even  if  em- 
powered by  him  only  to  place  the  paper  in  the  hands  of  an 
attorney  for  collection,  was  empowered  to  make  the  contract 
in  regard  to  the  manner  and  terms  of  the  collection.  The 
one  power  necessarily  carried  with  it  the  otlier.  Certainly 
if  he  waa  limited  or  restricted  in  it  by  his  principal,  the 
other  party  to  the  contract  ought  to  liave  been  informed  of 
U ;  and  in  the  absence  of  such  information  and  knowledge, 
he  had  a  right  to  presume  that  the  agent  had  the  full  power. 
In  16  Ga.,  431,  Judge  Lumpkin  says,  "that  an  agency, 
whether  general  or  special,  and  whether  conferred  in  one 
way  or  another,  unless  the  contrary  manifestly  appears,  is 
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always  construed  to  inclnde  all  the  usnal  and  necessary 
means  of  executing  it  with  effect."  So,  when  this  agent  of 
Barclay  came  with  the  note  for  collection  to  Hopkins,  the 
latter  of  course  must  have  presumed,  and  could  legally  pre- 
sume, that  he  had  the  right  to  stipulate  all  the  terms  for  its 
collection.  See  Code,  §2194.  The  bargain,  therefore,  was 
just  the  same  as  if  made  by  Barclay  'himself.  Nor  can  it 
make  any  difference  that  the  note  was  not  negotiable  on  its 
face.  It  is  assignable,  and  the  title  passes  by  assignment 
Code,  §2244.  It  seems,  then,  just  as  transferable  as  if 
payable  to  order. 

3.  Now  then,  the  bargain  was  that  Balentine  shoald 
manage  the  whole  business,  conduct  all  the  correspondence, 
and  act  as  agent  for  Barclay  throughout. 

If  so,  certainly  ho  had  the  right  to  receive  the  money,  and 
payment  to  him  was  payment  to  Barclay.  Hodnett  t«. 
TattiiThj  9  Ga,y  72.  Besides,  Balentine  actually  made  the 
compromise  by  which  the  case  was  settled,  and  Barclay  is 
suing  for  the  money  got  by  the  compromise.  He  does  not 
repudiate  this  act  of  his  agent,  but  adopts  it.  He  cannot 
ratify  in  part,  and  reject  in  part,  the  acts  of  his  agent— he 
must  repudiate  all  or  none.     9  Ga.^  72. 

Again,  the  paper  was  assignable,  and  he  held  some  sort 
of  claim  to  it,  for  he  had  given  Barclay  a  receipt  for  it  him- 
self, for  collection    by  himself.     Barclay  never  wrote  ^ 
Hopkins  about  it,  but  left  the  whole  management  to  Bal- 
entine up  to  the  final  settlement  of  the  case ;  and  to  allow 
him  now  to  make  Hopkins  pay  it  after  he  has  paid  his  ageii*? 
would  be,  to  say  the  least,  to  reverse  the  well  settled  maxto) 
that,  of  two  innocent  persons,  he  who  enabled  the  wtong- 
doer  to  do  the  injury  ought  to  suffer.     In  addition  to  all 
this,  Hopkins  paid  the  money  to  the  very  person  who  ^a^^ 
receive  it,  by  the  contract.     Balentine,  by  the  contracty  ^ 
to  receive  it ;  what  he  did  with  it  afterwards  was  bet^^^ 
him  and  his  principal.     It  was  enough  for  Hopkins  to  c^ 
out  his  contract.     Nor  is  this  parol  addition  to  the  wri^^^? 
inconsistent  with  it.     A  person  may  well  give  a  note  ^^^ 
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collection  to  an  attomej  and  direct  its  payment  to  an  agent, 
and  this  is  all  that  this  addition  to  the  writing  does.  Barclay 
has  acted  very  siDgularly  in  this  matter  all  the  way  througli ; 
and  if  he  intended  no  wrong,  his  conduct  would  certainly 
enable  Balentine  to  do  a  great  wrong  to  Hopkins,  if  he 
coald  make  him  pay  the  money  a  second  time.  This  t1 
law  will  not  permit  him  to  do. 
Jadgment  affirmed. 


William  P.  Anderson,   executor,   plaintiff   in  error,   i 
Frances  A.  Ubheb  et  al.,  defendants  in  error. 

1.  Wbero  the  report  of  aa  auditor  ia  allowed  and  approved  by  I 
court  without  any  objection  having  been  made  thereto,  it  ie  cone 
sive  as  to  all  questions  of  law  which  migbt  have  been  made.  The 
after  exceptions  can  oaly  be  tiled  to  tbe  facta  found. 

2.  A  trial  before  the  court  hy  agreemeat,  without  the  intervention  o 
jury,  does  not  dispenae  with  the  neceially  of  making  such  lej 
points  as  may  be  deemed  pertinent  to  the  issues  involved,  and  \f, 
ing  tbe  decision  of  tbe  court  thereon  in  the  same  manner  as  if  I 
parties  were  trying  the  case  before  a  jury,  if  they  desire  to  have  i 
judgment  of  the  court  reversed  here  for  error. 

8.  There  is  sufficient  evidence  to  sustain  the  judgment  of  the  co 

below  affirming  the  auditor's  report. 
Blecklbt,  Judge,  dissented. 

Auditors.  Practice  in  the  Supreme  Court.  Practice 
the  Superior  Court.  New  trial.  Before  Judge  Hai 
Newton  Superior  Court.     September  Term,  1875. 

Bobert  P.  Usher  died  in  1859.  On  the  first  Monday 
Jnly  of  that  year,  Wm.  P.  Anderson  qualified  as  his  si 
executor,And  proceeded  to  act  as  anch.  On  the  6th  of  Febi 
ary,  1869,  Frances  A.  Usher  and  others,  legatees  under  t 
will  of  Robert  P.  Usher,  filed  their  bill  in  Newton  super 
court,  against  said  executor,  charging  him  with  waste  a 
mismanagement,  seeking  account  and  settlement,  and  pn 
ing,  among  other  matters,  an  injunction  against  Ander8< 
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eiding  jadge  shonld,  upon  the  hearing  of  the  case  on  the 
exceptions  to  the  report,  act  as  judge  and  jary,  both  par- 
ties reserving  sll  right  of  exceptions. 

Tlie  report  of  the  anditor  waa  as  foUows : 

"  Complainant  introduced  Oscar  Thoniason,  who  testified 
that  after  his  appointment  as  receiver  nnder  the  bill  filed 
hy  the  complainant,  W.  P.  Anderson,  the  executor,  turned 
over  to  him  the  notes,  accounts,  money  and  bonds  stated, 
the  receipts  exhibited  and  accompanying  the  papers  rettirned 
to  the  superior  court  in  March,  18*19,  and  that  the  package 
of  bonds,  money,  Confederate,  Stjte  and  Mechanics'  Bank 
change  bills,  exhibited  to  the  auditor,  are  the  same  that 
were  turned  over  to  him  by  the  said  executor, 

"  McCormick  Neal,  sworn,  testified  that  he  knew  John 
H.  Colbert,  waa  related  to  him  by  marriage,  he  being  the 
uncle  of  his  wife ;  he  was  acquainted  with  the  property 
of  the  said  Colbert  before  the  war,  during  the  war,  and  some 
of  it  since  the  war.  Before  and  during  the  war,  Colbert 
was  a  man  of  considerable  menne,  having  a  large  and  valu- 
able plantation  in  Alabama  (adjoining,  or  near  witness'  farm), 
slaves  thereon  to  work  the  same,  a  comfortable  home  in 
Columbus,  Ga,,  where  his  family  resided,  and  other  prop- 
erty; was  worth  before  and  during  the  war  thirty  or  forty 
thousand  dollars.  Since  the  war  knows  of  Colbert's  still 
owning  his  Alabama  farm,  but  is  not  certain  about  his  Colum- 
bus home.  Thinks  since  the  war  he  has  had  as  much  as 
eight  or  ten  thousand  dollare  worth  of  property. 

"  S-  D.  Hight,  sworn,  testified  that  he  is  acquainted  with 
the  Usher  home  plantation,  and  would  say  from  his  ac- 
quaintance, its  annual  rental  value,  from  1860  to  1875 
inclusive,  to  be  funr  hundred  dollars. 

"  On  his  cross-examination,  witness  testified  that  during 
the  war,  in  1861,  the  place  was  worth  *4<)0.IH»,  in  1863, 1863 
and  1864  worth  scarcely  anything,  as  the  government  seized 
or  pressed  all  of  value  nearly  that  was  made  during  those 
years  on  farms :  Jn  1865,  was  worth  (400.00,  and  an  average 
of  $600.00,  yearly,  since. 
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turned  over  to  the  receiver  on  the  Usher  estate.  Can- 
not remember  particular  claims  on  which  particular  bills 
were  received.  Kept  estate's  money  and  his  own  sepa- 
rate— did  not  mingle  them.  The  Confederate  money, 
bank  bills,  and  state  money  turned  over  to  the  receiver, 
were  the  identical  bills  received  for  the  estate.  Might 
have  loaned  the  money  to  parties  not  very  good.  Consid- 
ered the  interest-bearing  treasury  notes  the  best  investment 
that  could  be  made. 

"  Knew  Noah  Phillips ;  was  good  for  his  debts.  Phillips 
&  Dearing  were  good ;  Joe  Maddox  considered  good.  Re- 
members Mr.  Oscar  Thomason  calling  on  him  once  or  twice 
for  a  settlement.  Said  to  him  he  would  be  ready  for  a  set- 
tlement as  soon  as  he  could  get  papers  ready.  Never  speci- 
fied any  time.  Never  had  an  order  from  the  judge  of  the 
superior  court  to  bond  any  money  of  the  estate.  Paid  his 
own  note  in  Confederate  money.  Exchanged  some  of  the 
money  into  bonds.  Paid  the  note  and  interest  on  it,  but 
don't  remember  the  amount.  Can't  say  how  long  he  kept  it 
on  hand.  Could  not  distinguish  the  bills,  and  cannot  say 
what  he  did  with  them.  Cannot  say  where  he  got  the  money 
bonded  in  March,  1864,  nor  from  whom  he  got  the  $100 
bonds.  Don't  remember  anything  about  the  second  bond 
exhibited — said  bond  of  $1,000.00.  H^as  no  definite  recol- 
lection of  where  he  got  any  particular  bond.  Eemembers 
getting  some  bonds  in  Augusta.  Eemembers  nothing  as  to 
from  whom  or  where  he  got  Mechanics'  Bank  bills.  Can't  tell 
now,  where,  when,  or  from  whom  he  got  any  of  the  bills 
exhibited.  The  cash  collected  in  1859,  was  in  good  money. 
Cash  received  from  July,  1859,  to  July,  1860,  was  in  good 
money.  Also,  from  July,  1860,  to  July,  1861.  Dr.  Bry- 
an's note  was  dated  February,  1859.  Thinks  he  was  insol- 
vent. Made  the  eflfort  to  collect  it  by  asking ;  never  sued. 
Note  of  T.  W.  Sims,  indorsed  by  Sneed  &  Stewart,  thinks 
it  was  doubtful  as  to  solvency  after  it  came  into  his  hands. 
If  his  returns  show  that  he  paid  Stewart,  then  he  paid  him 
money.  Jno.  Stewart  was  at  one  time  good  for  his  debts ; 
86 
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note  was  paid.  ThinkB  that  as  soon  as  they  could  do  so,  they 
paid  the  money.  Said  to  Judge  Floyd,  that  they  had  the 
money  on  hand  at  U sherds  death,  and  Hunter^s  habit  was 
prompt  payment  of  his  debts.  The  note  was  paid  when 
there  was  nothing  else  but  Confederate  money.  They — that 
is,  Harris  &  Hunter,  had  good  money  at  Usher^s  death,  and 
all  along  until  after  the  war.  Don't  think  they  paid  any  shin- 
plasters,  and  don't  think  they  had  any  considerable  amount  in 
one  dollar  bills." 

Httte  follows  a  long  and  intricate  calculation,  which  the 
auditor  sums  up  in  the  following 

EBCAPrruLATioN : 

"Amount  due  by  the  executor  on  balance  due  per  first  re- 
turn, with  interest  to  March  Ist,  1876 $      872  25 

Amount  due  March  Ist,  1876,  with  interest  on  balance  due 

by  executor  on  second  return 6,549  2f2 

Amount  due  by  executor  on  balance  third  return,  reduced  to 

gold  value,  with  interest  to  March  Ist,  1876 1,960  72 

Value  of  notes  inventoried  as  solvent,  not  collected,  and  for 
which  non-collection  no  good  legal  reason  was  shown,  or 
attempted  to  be  shown,  by  the  executor 18,047  95 

"  Rent  of  home  place  bought  by  the  executor,  and  afterwards 
returned  by  executor  to  the  receiver,  by  decree  of  court, 
for  the  years  1860, 1861, 1862, 1866,  1867,  1868,  1869,  1870, 
1871,  1872,  1873,  1874,  ©  $500  per  annum 8,994  80 

"  Transactions  by  returns,  not  including  Confederate  money, 
currency  and  papers  turned  over  to  receiver  by  execu- 
tor, show  the  executor  to  be  Indebted,  the  1st  March, 
1876 2.290  81 

Total  due  by  executor,  March  1st,  1876 $38,715  85 

PER   CONTRA. 

"Allowing  the  executor  credit  for  all  the  Confederate  and 
other  war  currency  on  hand  at  time  of  purchase  of  bonds, 
and  after  deducting  amount  due  estate  by  his  Confederate 
reiuma,  as  well  as  what  was  collected  on  tl^e  Harris  & 
Hunter  note,  and  the  individual  note  of  W.  P.  Anderson, 
I  find  the  estate  due  him  on  Confederate  transactions,  Jan- 
uary 1,  1863,  $3,446.67,  which,  reduced  to  gold  valuation, 
is  $1,182.07,  which,  with  interest  according  to  law,  to 
March  1,  1876,  amountoto $  2,672  56 
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against  part  of  the  let  and  9th  exceptions,  as  appears  from 
the  finding  and  decree  set  forth  in  the  record.  The  only 
evidence  offered  before  the  court,  on  the  hearing,  to  coun- 
teract the  report  of  the  auditor,  was  the  following  evidence 
of  the  defendant  himself : 

"  The  Georgia  and  South  Carolina  bank  bills  turned  over 
by  me  to  the  receiver  were  received  by  me  as  executor  of 
Usher  along  during  1860  and  1861.  When  Confederate 
money  came  into  circulation  in  the  summer  or  fall  of  1861, 
these  bank  bills  were  commonly  regarded,  and  were  so  re- 
garded by  me,  as  more  valuable,  and  for  that  reason  I  pre- 
served them  for  the  estate.  Nobody  wanted  to  borrow  money 
then,  and  I  did  not  want  to  lend  those  bank  bills  if  I  could 
have  done  so,  because  I  would  have  had  to  take  pay  in  Cour 
federate  money. 

"  After  Confederate  money  came  into  general  circulation, 
which,  I  think,  was  in  the  fall  of  1861, 1  did  not  get  in  for  the 
estate,  nor  in  my  own  business,  any  other  sort  until  Confed- 
erate money  went  up :  it  went  up  in  1865,  when  the  surren- 
der occurred.  John  S.  Colbert  is  the  brother  of  Mrs.  Usher, 
widow  of  testator.  The  Usher  place  was  worth  very  little 
to  me  for  rent  while  I  had  it  in  my  possession — not  near 
$500.00  a  year.  I  rented  it  some  of  the  time  I  had  it.  I 
did  not  get  notes  for  all  of  the  negro  hire  for  the  year  1865. 
I  only  got  $2,650.00  worth  of  notes ;  for  the  balance  of  the 
negro  hire  for  that  year,  included  in  my  return,  I  never  got 
any  notes  from  the  persons  hiring  them ;  they  were  to  come 
and  give  me  their  notes,  but  did  not  do  so.  When  the  ne- 
groes were  set  free,  some  of  the  parties  who  had  hired  them 
refused  to  give  notes.  I  did  not  try  to  collect  money  from 
them,  for  I  thought  it  was  useless.  I  never  collected  any- 
thing for  negro  hire  for  1865." 

The  finding  and  decree  were  as  follows : 

^^I  find  the  first  exception  good  in  this,  that  the  auditor  did 
not  allow  the  balance  in  the  hands  of  the  executor  to  be 
free  from  interest  for  the  next  year  succeeding  the  making 
of  each  annual  return,  as  the  executor  was  authorized  by 
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herein  austained,  and  allowing  credits  for  the  amoant  col- 
lected by  the  receiver,  and  not  allowed  in  the  auditor's  cal- 
cnlation,  I  find  that  there  is  dae  to  complainants  from  Wm. 
P.  Andereon,  executor,  up  to  March  1, 1876,  thirty  thonsand 
and  four  hundred  and  seventy-eight  dollars  and  fifty-seven 
cents,  which  amount  it  is  ordered  and  decreed  that  complain- 
ants do  recover  of  W.  P.  Anderson,  with  costs  of  suit." 

March  12,  1877. 

To  this  finding  and  decree,  Anderson  brings  his  bill  of 
exceptions,  saying  therein  tliat  it  is  error  in  this : 

1.  Insomuch  as  it  finds  against  the  first  exception  of  de- 
fendant, Anderson,  to  the  auditor's  report. 

2.  In  finding  against  the  second  exception. 

3.  In  finding  against  the  third  exception. 

4.  In  finding  aeaiust  the  fourth  exception. 

inst  the  fifth  exception. 

inst  the  sixth  exception. 

inst  the  eighth  exception. 

inst  such  part  of  the  ninth  exception  as 

Snding  and  decree. 

inst  the  tenth  exception. 

ainst  the  eleventh  exception. 

ainst  the  twelfth  exception. 

;ate  sum  found  against  Anderson  in  said 

•rora  counsel  for  Anderson  say  that  said 
:e  should  be  reversed. 

section  of  the  Code,  it  is  declared  "  that 
B  court  may  refer  any  part  of  the  facts 
3r,  and  his  report  thereon  shall  be  prima 

allowance  by  the  court,  either  party  hav- 
)[cept.  But  the  final  decision  upon  the 
ecial  jury."  It  will  be  perceived  that  the 
Tized  to  refer  any  part  of  the  facts  in 

or  auditor  for  hia  report  thereon,  but  if 

law  apparent  on  the  face  of  the  report, 
ion  being  made  thereto,  can  correct  the 
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the  trial  of  the  cause  as  containing  prima  facie  the  truth. 
There  was  no  evidence  introduced  on  the  trial  to  controvert 
the  prtma  facie  evidence  of  the  auditor's  report  but  the 
evidence  of  the  defendant  himself.  The  court  had  the  riglit 
to  judge  of  the  character  of  that  evidence,  and  give  to  it  such 
weight  as,  in  its  judgment,  it  was  entitled  to,  and  no  more. 
The  judgment  of  the  court  upon  the  evidence  submitted  to 
it  at  the  trial,  was  not  so  strongly  and  decidedly  against  the 
weight  of  the  evidence  as  will  authorize  this  court  to  set  it 
aside  for  error,  according  to  its  repeated  rulings  heretofore 
made.  There  was  no  decision  of  any  question  of  law  made 
by  the  court  during  the  progress  of  tlie  trial  complained  of 
by  the  defendant,  but  it  is  insisted  that  this  court  shall  go  into 
the  report  of  the  auditor,  which  had  been  allowed  and  ap- 
proved by  the  court  below  without  objection  from  either 
party,  and  ransack  it  for  the  purpose  of  discovering  errors, 
both  of  law  and  fact,  for  the  purpose  of  reversing  the  judg- 
ment of  the  court.  This  court  was  not  organized  for  the 
purpose  of  performing  the  functions  of  an  auditor  to  adjust 
the  accounts  of  executors  and  administrators,  even  if  it  had 
the  time  to  do  so,  but  to  correct  the  errors  that  may  be  com- 
mitted on  the  trial  of  cases  in  the  superior  and  city  courts, 
when  such  errors  are  plainly  and  distinctly  made  to  appear. 
The  errors  which  this  court  can  consider  and  adjudicate 
are  such  as  are  made  affirmatively  to  appear  to  have  been 
committed  by  the  court  below  on  the  trial  of  the  cause,  and 
not  such  as  may  be  discovered  by  ransacking  an  auditor's 
report  for  errors,  when  that  report  has  been  allowed  and 
approved  by  the  court,  and  is,  therefore,  prima  facie  the 
truth,  and  been  parsed  upon  by  the  jury,  or  by  the  court 
acting  in  the  place  of  a  jury,  by  the  consent  of  the  parties. 
.To  do  so  in  this  case,  would  be  to  assume  that  the  auditor's 
report  had  been  successfully  controverted  by  the  evidence 
of  the  defendant  himself,  when  the  court,  by  its  judgment, 
acting  in  the  capacity  of  a  jury,  has  found  otherwise.     The  .   i^ 

judgment  of  the  court  below,  upon  the  evidence  submitted  ' 

to  it,  not  being  so  contrary  to  that  evidence  as  to  make  it  ille- 
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gal,  should  be  affiraied,  inaBmucli  as  the  auditor's  report,  in 
the  opiuion  of  the  court,  had  not  been  successfully  contro- 
verted by  the  evidence  of  the  defendant,  thereby  leaving  it 
to  stand  as  prima  facie  the  truth. 

Let  the  judgment  of  the  court  below  be  affirmed. 

Jackson,  Judge,  concurring. 

The  line  of  statutory  enactments  seems  to  indicate  clearly 
that  there  are  two  distinct  kinds  of  exceptions  to  an  audit 
or's  report.  First,  exceptions  of  law ;  secondly,  exceptions 
of  fact ;  and  these  two  classes  of  exceptions  are  so  distinct, 
and  differ  so  materially,  that  they  are  to  be  tried  before 
different  tribunals — the  judge  to  hear  and  determine  mat- 
ters of  law  excepted  to,  and  the  jury,  matters  of  fact. 
Code,  §§3097,  3138,  3137,  4202,  4203. 

In  this  case  there  are  no  separate  exceptions  of  law  and 
fact,  but  they  seem  to  have  been  all  blended  together,  ma- 
king it  very  difficult  to  separate  the  errors  of  law,  if  any 
be  cliarged,  from  the  errors  of  fact.  Section  3138  of  the 
Code,  expressly  enacts  that  grounds  of  objection  to  rulings 
of  the  auditor  on  the  admission  and  rejection  of  evidence 
because  illegal,  or  on  any  other  ground  impeaching  the  pro- 
priety of  the  report,  "  shall  be  heard  and  decided  by  the 
court,"  and  that  "  the  report,  when  finally  accepted,  shall 
be  admitted  as  evidence  to  the  jury,"  with  instrnctionB  ap- 
propriate to  each  case. 

It  would  seem,  therefore,  that  all  errors  of  law  against  the 
propriety  of  the  report  must  be  made  before  the  report  is 
accepted,  so  as  to  be  evidence  to  the  jury,  and  these  legal 
points  must  be  settled  by  the  court  before  the  result  of  the 
auditor's  calculations  shall  go  to  the  jury.  If  any  of  these 
exceptions,  on  legal  grounds,  be  sustained  by  the  court,  then 
the  system  is  that  the  case  shall  be  sent  back  to  the  auditor 
with  instructions  to  hear  the  case  over  again  and  correct  his 
report  accordingly ;  and  in  47  Oa.,  414,  the  court  seems  to 
have  adopted  this  view.     There  it  is  ruled  that  "ananalysifi 
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of  sections  3042,  3082,  3083,  4143  and  4144  of  Innn'»  Re- 
vised Code  (sections  3097,  3137,  3138,  4202,  4203  of  the 
present  Code)  shows  that  when  an  auditor,  or  master  in 
chancery,  makes  a  report  npon  matters  of  account  referred 
to  him,  the  party  a^inst  whom  the  report  operated  may  file 
two  classes  of  exceptions :  first,  for  alleged  errors  of  law  on 
the  part  of  the  referee ;  secondly,  for  alleged  errors  in  his 
report  as  to  the  facts  found.  The  first  is  for  the  exclusive 
consideration  of  the  court,  under  section  3083  (3138.)  The 
facts  found  by  the  report  are  for  the  consideration  of  the 
court  in  the  first  instance',  after  which,  if  approved  by  the  '-^ 

court,  the  report  becomes  prima  facie  evidence  of  their  i 

truth,  subject  to  be  overthrown  by  testimony  before  the 

jury" 

The  same  case  decides  that ''  it  is  not  necessary,  under  our 
practice,  that  an  auditor  should  append  to  his  report  the 
evidence  on  which  it  is  based."  Jn  that  case  no  evidence 
was  appended,  so  that  the  report  which  is  prima  facie  evi- 
dence, is  not  a  report  of  the  facts,  but  a  report  on  facts ;  or, 
in  other  words,  the  result  or  conclusion  which  the  auditor 
draws  from  the  testimony  before  him. 

Now,  in  the  case  at  bar,  the  report  was  accepted  by  the 
court,  and  the  order  accepting  it  was  duly  passed  and  appears 
of  record.  That  judgment,  so  accepting  it,  closed  all  ques- 
tions of  law  which  had  been  passed  upon  by  the  auditor, 
and  left  only  issues  of  fact  for  the  jury  on  the  exceptions 
filed. 

So  that,  strictly  in  law,  if  it  be  considered  best  to  apply 
strict  rules  of  law  to  this  case,  all  exceptions  of  law  to  the 
auditor's  report  had  been  passed  upon  and  overruled  by  the 
court,  and  issues  of  fact  only  were  left ;  and  before  the  jury 
on  the  issues  of  fact,  the  report  of  the  auditor  on  the  facts, 
the  results  he  reached,  became  prima  facis  evidence,  and 
must  control,  unless  overpowered  by  other  evidence  intro- 
duced on  the  jury  trial.  Well,  no  evidence  in  this  case  on 
the  jury  trial  was  introduced,  except  the  defendant's  own 
testimony.     That  was  very  confused  and  uncertain,  to  say 
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be  seen  that  this  was  done  only  during  the  existence  of  the 
stay  law,  and  that  act  was  declared  unconstitutional,  and 
therefore  never  did  exist.      See  acts  of  1862,  p.  30 ;  37  Ga,^ 

124. 

In  respect  to  the  second  point,  I  think  that  the  presump- 
tion is,  that  these  notes  could  not  be  collected  after  the  re- 
ceiver took  them.  This  executor  received  them  perfectly 
good  and  solvent,  he  held  them  ten  years,  he  made  no  effort 
to  collect  them,  and  turned  them  over  to  the  receiver  by 
order  of  court  but  a  few  months  before  the  bar  of  the  limi- 
tation act  of  1869.  It  was  for  him  to  show  that  they  con- 
tinued good  and  solvent  till  1869,  when  he  turned  them 
over.  This  he  did  not  do.  Besides,  it  appears  that  the 
most  important  and  largest  of  them  were  not  good  in  1869. 
Colbert  was  worth  thirty  to  forty  thousand  dollars,  much  of 
it  in  Georgia,  when  the  executor  got  his  note,  and  up  to  and 
during  the  war ;  and  the  witness  swears  that  he  thinks  he 
had  eight  or  ten  thousand  dollars  of  property  in  Alabama 
left  after  the  war.  He  was  very  rich  in  Georgia  for  years 
when  the  executor  held  the  note.  One  witness  thinks — only 
thinks — him  worth  eight  to  ten  thousand  after  the  war  m 
Alabama^  beyond  the  jurisdiction  of  the  court,  and  even 
that  evidence  does  not  show  what  time  after  the  war  the 
witness  thought  him  worth  this  sum  in  Alabama, 

Besides,  he  owed  the  estate  gold  debts  to  a  large  amount, 
and  paid  them  to  himself  in  Confederate  money  when  it 
was  very  much  depreciated,  in  1863  or  1864,  which  was 
allowed  as  legal ;  and  if  we  depart  from  strict  law  and  look 
to  broad  justice,  examining  his  whole  case  ourselves,  as  audi- 
tors and  jury  denovOj  I  am  of  the  opinion,  from  the  closest 
scrutiny  I  have  been  enabled  to  give  the  case  as  disclosed 
by  the  entire  record,  (and  I  have  examined  the  whole  record 
with  care,)  that  the  errors  which  have  been  committed  by 
the  auditor  and  court  below,  if,  indeed,  any  have  been  com- 
mitted, in  the  executor's  behalf  and  to  his  advantage,  are 
fully  as  great  as  any  committed  against  him,  if  such 
have  been  committed ;  and  that  the  law  has  not  only  been 
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administered  in  respect  to  adherence  to  strict  principle  in  a 
re-examination  by  the  coart,  as  a  jury,  of  the  auditor's  re- 
port, but  that  justice  in  a  broader  sense  has  been  adminis^ 
tered.  I  therefore  concur  in  the  judgment  which  affirms 
the  judgment  of  the  superior  court. 

Bleckley,  Judge,  dissented,  but  funmkmi  bq  motten 
opinion. 


William  T.  Wilkinson,  plaintiff  in  error,  vs.  SncoK  Woom, 

defendant  in  error. 

1.  When  the  object  of  parol  evidence  is  to  expose  alleged  usuiy  covered 
up  in  writings  under  the  name  of  rent,  it  Is  error  for  the  court,  in 
charging  the  jury,  to  disparage  the  parol  evidence,  and  intimate  that 
if  there  be  conflict  the  written  evidence  should  prevail. 

2.  When,  at  the  instance  of  one  in  possession  of  land  under  bond  for 
titles,  a  stranger  advances  money  to  discharge  the  balance  due  on 
the  purchase,  takes  from  the  vendor  a  conveyance,  and  gives  his 
own  bond  to  make  titles  to  the  vendee,  taking  from  the  latter  bii 
note  due  at  a  future  day,  the  transaction  is  prima  fade  a  loan,  hi 
substance,  with  title  to  the  land  as  security.  An  annual  percentage 
on  the  amount  advanced,  though  covered  by  separate  and  successive 
notes,  and  called  rent.  Is  not  rent  but  interest,  and  if  the  per  cent, 
exceeds  the  legal  rate,  the  excess  is  usury. 

d.  If  the  original  contract  was  thus  usurious,  all  payments  on  the  to- 
called  rent  notes  are  to  be  treated  as  payments  on  the  debt  itself,  to 
go  in  reduction  of  principal  and  lawful  interest,  no  matter  when 
they  were  made,  nor  under  what  changes  as  to  the  law  of  usury.  Hi 
however,  the  original  contract  was  untainted,  and  successive  agree- 
ments for  usury  under  the  name  of  rent  were  superadded,  each  be- 
ing independent  of  the  others,  then  each  is  governed  by  the  law  of 
usury  existing  at  the  time  it  was  made,  and  payments  thereon  in  ex- 
cess of  the  legal  rate  of  interest  can  be  applied  to  the  orignal  debt  by 
plea  of  Bet-o£F  only,  which  plea  must  be  filed  within  the  period  of 
limitation  applicable  to  an  action  for  recovering  back  utury. 

Cliarge  of  court.    Evidence.    Contracts.    Usury.    Ven- 
dor and  purchaser.    Landlord  and  tenant.    Set-off.    Before 
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Jndge  Weight.     Calhoun  Superior  Court,     September  Ad-  ■ 
joumed  Term,  1876. 

Reported  in  the  opinion. 

D.  A.  Vabon  ;  J.  J.  Beck,  for  plaintiff  in  error. 

C.  B.  WooTEN ;  L.  D.  Monhoe,  for  defendant. 

Blecklet,  Judge. 

fwn  was  for  aix  hundred  dollars.  It  was 
872,  and  doe  by  the  25th  of  December 
ported,  on  its  face,  to  be  given  for  par- 
rtain  described  land.  There  was  a  plea 
Other  pleas  set  np  usury,  and  payment 
amount  of  five  hundred  and  ten  dollars, 
illege  that  the  note  was  given  for  a  loan 
tliey  allege  that  there  was  nsury  in  the 
e  contract  out  of  which  it  arose.  They 
>te  was  f^ven  "as  a  balance  of  purchase 
'  for  the  land  described ;  and  that  "  after- 
the  19th  of  January,  I8T2,  plaintiff  re- 
ived from,  defendant,  his  additional  note 
'0.00  as  rent  for  said  land,  so  purchased, 
irious  interest  at  the  rate  of  twenty  per 
kse  money  of  said  land,  and  which  usnri- 
r  defendant,  paid  to  plaintiff.  Also,  on 
defendant  likewise  gave  his  note,  claim- 
t,  (which  likewise  was  for  usury,)  in  the 
nd  other  usurious  notes,  to-wit :  January 
00 ;  January  16, 1875,  for  $120.00 ;  May 
i,  making,  iu  the  aggregate,  the  sum  of 
i  usurious  and  unlawful  interest  received 
1  from,  this  defendant  on  the  said  case,  to 
chase ;  and  all  of  which  amount  def en- 
<  be  allowed  to  him  as  set-off  and  as  pay- 
nal  note  now  sued  on,"  etc.     "The  de- 
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fendant,  for  further  plea  in  thiB  behalf,  says  that  he  has 
partially  paid  off  the  original  note,  plaintiff's  cause  of  ac- 
tion, as  follows,  to-wit :  that  he  paid  plaintiff,  on  25th  of 
December,  1872,  the  rent  of  $100.00 ;  January,  1873,  $120.00 ; 
January,  1874,  $120.00;  January,  1875,  $120.00;  Novem- 
ber, 1875,  $60.00,  all  of  which  said  sums  have  been  received 
by  plaintiff,  and  of  right  ought  to  be  entered  as  a  credit 
and  payment  on  said  original  note." 

At  the  trial  (the  note  declared  upon  being  in  evidence  for 
the  plaintiff)  the  defendant  testified,  in  substance,  that  he 
purchased  the  land,  in  1869,  of  one  Clayton,  at  the  price  of 
$2,000.00,  taking  his  bond  for  titles.  A  balance  of  the 
purchase  money,  amounting  to  $666.66  remained  unpaid, 
and  was  due  Januar/ 1,  1872.  Clayton  proposed  to  take 
$400.00  for  this  debt.  Defendant  agreed  to  give  it  if  he 
could  raise  the  money.  He  applied  to  plaintiff  to  borrow 
the  amount.  Plaintiff  agreed  to  let  him  have  it,  but  said 
he  would  take  up  the  debt  from  Clayton,  take  a  deed  to 
the  land,  and  give  defendant  a  bond  for  titles,  if  defendant 
would  pay  him  rent  on  it  until  the  purchase  money  was 
paid — ^the  rent  to  be  twenty  per  cent,  on  the  sum  that  de- 
fendant was  to  pay  plaintiff  for  the  purchase  of  the  land ; 
said  he  would  not  take  any  interest  on  the  purchase  mbney 
note,  but  that  defendant  must  pay  him  twenty  per  cent 
rent,  as  this  was  the  only  way  he  could  collect  his  money. 
He  also  said  defendant  must  pay  him  $100.00  for  making 
the  trade.  These  terms  were  agreed  to,  and  defendant  gave 
the  note  now  in  suit,  which  included  the  $400.00  paid  Clay- 
ton, the  $100.00  for  making  the  trade,  and  $100.00  then 
loaned  by  plaintiff  to  defendant,  out  of  which  plaintiff  re- 
tained $20.00  as  per  centage.  On  the  9th  of  January,  1872, 
plaintiff  paid  Clayton  $400.00,  took  a  deed  for  the  land, 
and  made  defendant  a  bond  for  titles.  The  note  was  given 
on  that  day,  and  on  the  same  day  was  given  another  note, 
for  $100.00,  the  latter  due  at  the  same  time  as  the  former, 
(25th  of  December,  1872,)  and  expressed  to  be  for  rent 
Subsequently,  as  called  on  by  the  plaintiff,  defendant  gave 
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him  a  note  of  $120.00  (being  twenty  per  cent,  on  $600.00) 
for  each  year  between  1872  and  1876.  These  notes  pur- 
ported to  be  for  rent,  and,  except  the  last,  were  all  paid  at 
or  about  maturity.  The  last  note  was  renewed,  and  the  re- 
newal notes — one  for  $72.00  and  one  for  $60.00— are  still 
held  by  plaintiff.  On  cross-examination,  defendant  testified 
that  he  did  not  agree  to  pay  rent  for  the  land  until  the 
money  was  paid  back,  but  only  agreed  to  give  his  notes  for 
twenty  per  cent,  on  the  amount  of  the  debt,  and  make  it  as 
rent,  so  as  to  comply  with  plaintiff^s  demand.  All  the 
notes  were  put  in  evidence,  and  also  the  bond  for  titles 
made  by  the  plaintiff  to  the  defendant.  This  latter  stipu- 
lated for  a  quit-claim  deed  only.  Clayton  (introduced  by 
plaintiff,)  testified  that  he  sold  the  debt  of  $666.66  to  plain- 
tiff for  $400.00,  received  the  money  from  him,  and  made 
him  a  deed.  Did  not  remember  that  he  ever  agreed  with 
defendant  to  take  that  sum  for  the  debt,  or  that  defendant 
ever  said  anything  to  him  on  the  subject.  The  jury  found 
for  the  plaintiff  $742.00.  The  defendant  moved  for  a  new 
trial,  for  error  in  the  charge  of  the  court,  in  refusing  to 
charge,  and  because  the  verdict  was  contrary  to  evidence, 
to  law,  and  to  the  charge  of  the  court.  The  new  trial  was 
refused,  after  the  plaintiff  had  written  off  from  the  verdict 
$157.63.     This  refusal  is  complained  of. 

1.  The  court  charged  the  jury  that,  "  If  written  evidence 
of  a  transaction,  made  at  the  time,  and  parol  evidence  of 
the  same  transaction  are  in  conflict,  the  written  evidence  is 
to  be  preferred  to  the  recollection  of  a  witness  long  after 
the  transaction ;  and  if  it  is  possible  for  you  to  reconcile 
them  so  as  both  can  stand  as  true,  then  the  written  evidence 
is  not  preferred — both  are  original  evidence."  Apply  this 
charge  to  the  so-called  rent  notes,  and  the  jury  would  be 
apt  to  suppose  that  they  proved  rent,  and  that  the  parol 
evidence  tending  to  show  that  the  word  rent  was  but  a  name 
to  conceal  usury,  was  to  go  for  nothing.  When  the  matter 
in  hand  is  to  strip  off  the  paper  covering  in  which  usury  is 

enveloped,  if  the  words  written  on  the  paper  are  to  have 
87 
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more  credit  than  the  Bworn  teetimony  of  witnesseB,  and  this 
is  matter  of  law  to  be  given  in  charge  to  the  jury,  there  had 
as  well  be  no  investigation  further  than  to  introduce  the 
writings.  Generally,  the  very  object  of  the  parol  evidence 
18  to  produce  conflict  and  make  the  writings  yield.  On 
which  side  is  the  truth,  is  for  the  jury  to  determine,  taking 
all  the  evidence  together,  and  ranking  it  as  they  think  it 
deserves.  For  the  misdirection  of  the  court  in  this  matter 
the  judgment  is  reversed.     57  Ga.y  489. 

2,  3.  On  the  main  case,  we  need  do  nothing  more  than 
announce  the  general  views  which  we  think  must  govern  it 
The  plea  and  the  evidence  are  not  in  full  harmony.  The 
plea  indicates  that  the  arrangements  for  rent  were  all  subee- 
quent  to  the  main  contract ;  the  evidence,  on  the  other  hand^ 
puts  the  root  of  all  the  notes  in  the  original  contract* itself. 
In  the  head-notes,  we  deal  with  the  subject  in  both  aspects. 
We  think  that  under  52  Oa,y  69,  and  Archer  vs.  Underwood^ 
this  term,  the  so-called  rent  was  really  interest.  If,  as  the 
evidence  says,  the  agreement  was  part  of  the  original  eon- 
tract,  the  infection  of  usury  went  clear  through.  If,  as  the 
plea  indicates,  there  was  no  usury  until  afterwards,  each 
rent  note  is  a  separate  contract,  and  whether  usurious  or  not 
depends  on  the  statutes  in  force  at  the  time.  But  the  notes 
two  and  three  in  the  syllabus  are  suflSciently  explicit., 

Cited  for  plaintiff  in  error :  52  6ra.,  69 ;  Archer  vs.  Un- 
derwoodj  this  term ;  acts  of  1871-2,  p.  75 ;  acts  of  1873,  p. 
52 ;  acts  of  1875,  p.  105. 

For  defendant :  Tyler  on  Usury,  207 ;  Comyn  on  Usury, 
142, 143, 144;  8  6a.,  113;  22  /ft.,  313;  31  lb.,  140. 

Judgment  reversed. 


Hms  S.  Wash,  executor,  plaintiff  in  error,  t^^.  William  H 

Reese,  defendant  in  error. 

1.  A  qnantiim  meruit  count  for  services  rendered  may  be  joined  with  a 
count  founded  on  contract,  and  if  the  contract  be  not  preyed,  there 
may  be  a  recovery  for  the  value  of  the  servicea  rendered. 
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%,  On  the  point  of  the  value  of  such  services  and  the  rendering  of  them, 
the  evidence  being  conflicting,  if  there  be  evidence  enough  to  sus 
tain  the  verdict,  and  it  be  approved  by  the  presiding  judge,  this 
court  will  not  interfere. 

Practice  in  the  Superior  Court.  Contracts.  Pleadings. 
New  triaL  Beforejjudge  Clark.  Macon  Superior  Court. 
May  Term,  1877.^ 

Keese  l^voaght  assumpsit  against  S.  Ware  for  the  alleged 
breach  of  a  contract  by  which  plaintiff  was  to  sell  certain 
land,  and  defendant  was  ta  pay  him  $500.00  for  so  doing. 
He  afterwards  added  a  count  of  quantum  meruit  Defend- 
ant then  demurred  to  the  declaration.;  the  demurrer  was 
overruled.  Defendant  having  died,  his  executor  was  made 
a  party. 

The  evidence  made,  in  brief,  the  following  case : 

Ware  agreed  to  pay  plaintiff  $500.00  if  he  would  effect  a 
sale  of  certain  lands  at  a  specified  price.  Plaintiff  went  to 
considerable  trouble  and  expense  in  advertising  and  exhib- 
iting them.  He  succeeded  in  making  one  sale  of  them,  and 
Ware  recognized  him  throughout  as  an  employed  agent. 
Before  consummation,  however,  the  trade  was  broken  by 
Ware.  Afterwards,  in  the  absence  of  plaintiff,  a  trade  was 
made  between  one  Taylor  and  Ware  in  regard  to  the  lands. 
On  his  return,  plaintiff  went  with  Ware  to  Macon  to  con- 
summate this  agreement ;  but  it  was  also  broken.  There 
was  some  evidence  that  plaintiff's  services  were  worth 
$500.00.  Both  trades  were  broken  off  by  Ware.  Some 
money  was  expended  in  advertising,  etc. 

The  jury  found  for  plaintiff  $450.00.  Defendant  made 
a  motion  for  a  new  trial,  which  was  overruled,  and  he  ex- 
cepted. 

For  the  other  facts  of  this  case,  see  the  opinion. 

Allen  Fokt;  W.  S.  Wallace,  for  plaintiff  in  error. 

W.  A.  Hawkins  ;  R.  F.  Lyon  ;  B.  P.  Hollis,  for  defend- 
ant. 


I  \i 
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Jackson,  Judge. 

Two  points  are  made  in  this  record.  First,  can  a  quan- 
tum meruit  count  for  services  rendered  be  joined  with  a 
suit  for  the  services  rendered  under  a  contract  ?  and  sec- 
ondly, is  the  evidence  sufficient  to  sustain  the  verdict! 

1.  We  see  no  reason  why  a  quantum  meruit  cannot 
be  joined.  It  is  joined  because  the  plaintiff  may  fail  to 
prove  the  contract,  and  this  has  always  been  the  practice,  so 
far  as  we  know  or  have  heard.  If  the  contract  be  proved, 
of  course  the  recovery  must  be  upon  that;  if  none  be 
proved,  then  the  party  is  entitled  to  recover  the  value  of 
his  services.  In  this  case,  the  contract  has  not  been  proven, 
arising,  probably,  from  the  death  of  the  employer,  which 
prevented  the  agent  from  testifying ;  and  therefore,  if  the 
agent  has  proven  his  employment  and  the  value  of  his  6e^ 
vices,  he  may  recover  upon  the  qtcantum  meruit 

2.  He  proves  from  the  sayings  of  the  testator  that  he  was 
employed  by  him  to  sell  the  land,  and  by  others,  what  it 
was  reasonably  worth  to  make  the  trades  which  he  made, 
and  that  he  did  make  one  of  them,  and  went  with  Ware  to 
Macon  to  consummate  the  other,  and  that  both  were  broken 
up  by  Ware.  There  was  some  conflict  of  evidence  in  re- 
spect to  the  conduct  of  Ware,  and  the  reasons  why  the 
trades  were  broken  off,  but  the  jury  passed  upon  it,  and 
the  presiding  judge  approved  their  finding,  and  we  cannot 
interfere.  We  do  not  think  that  the  agent  was  bound  to 
object  to  the  conduct  of  his  principal  when  he  broke  lofi 
the  trades.  Silence  became  him,  and  he  did  not  therel)j 
forfeit  what  he  reasonably  deserved  for  the  services  he  ren- 
dered. There  is  no  proof  that  he  contributed  at  all  to  the 
trades  being  broken  up,  or  acquiesced  therein,  except  that 
he  said  nothing.  And  the  principal  himself  expected  to 
pay  him,  or,  at  least,  that  he  would  claim  payment  for  hi£ 
services,  and  he,  the  principal,  would  be  greatly  the  loser 
by  what  had  transpired,  for  this  he  said  after  the  trades 
were  broken  up. 
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On  the  whole,  although  there  may  be  some  slight  errors 
of  law,  or  doubt  upon  the  facts,  we  think  the  evidence 
sufficient  to  sustain  the  verdict,  and  as  the  presiding  judge 
approved  it,  we  will  not  interfere  with  the  judgment  of 
those  who  saw  the  witnesses  and  heard  their  testimony,  and 
tried  the  whole  case  fairly  and  fully,  in  the  main. 

It  makes  no  difference,  in  our  judgment,  whether  the 
evidence  was  all  introduced  by  one  party,  or  by  both.  If 
there  be  apparent  conflict,  it  is  for  the  jury  to  reconcile  it, 
if  they  can;  if  they  cannot,  then  to  believe  those  witnesses, 
or  that  testimony,  which  commend  themselves,  or  itself, 
most  to  their  judgment,  and  thus  elicit  the  truth  from  the 
whole  evidence,  no  matter  who  puts  it  before  them. 

Judgment  affirmed. 


G&££N  T.  McGniRB,  plaintiff  in  error,  vs.  Eliza  Wagnon 

et  al.,  defendants  in  error. 

A  warranty  deed  to  land  is  not  a  "  like  instrument "  with  promissory 
notes,  and  therefore  the  indorsers  thereof  cannot  be  sued  in  the  same 
action  with  the  maker,  and  the  trial  be  had  in  the  county  of  the  resi- 
dence of  the  latter,  irrespective  of  where  the  former  reside. 

Actions.    Deeds.    Indorsement.    Venue.    Before  Judge 
Undebwood.    Haralson  Superior  Court.    March  Term,  1877. 

Keported  in  the  decision. 

William  J.  Head,  by  Jackson  &  Lumpkin,  for  plaintiff 
in  error. 

W.  W.  &  G.  W.  Merbell,  by  Z.  D.  Hakrison,  for  de- 
fendants. 

"Wakkteb,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  Geo. 
H.  Palmer,  as  maker,  of  said  county,  and  Eliza  Wagnon,  of 
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the  stale  of  Texas,  Evaline  Harber,  Assenith  Walton,  6.  H. 
Palmer,  Jr.,  of  the  state  and  county  first  aforesaid,  and  S. 
A.  Adams  and  G.  W.  Adams,  of  the  county  of  Fulton,  as 
indorsers,  to  recover  the  sum  of  $1,700.00,  on  a  warranty 
deed  made  and  executed  by  George  H.  Palmer  on  the  25th 
of  February,  1871,  conveying  to  McGuire,  the  plaintiff,  a 
certain  described  tract  of  land  in  Haralson  county,  for  and 
in  consideration  of  the  sum  of  $1,700.00  paid  to  hira.  The 
plaintiff  alleges  that  in  consideration  of  the  sum  of  $2(X).00 
paid  by  said  Palmer  out  of  the  money  he  received  from  the 
plaintiff  for  the  said  land,  to  each  of  the  def ^ndants  sned  as 
indorsers,  that  they  made  the  following  indorsement  which 
appears  on  the  back  of  said  deed,  to-wit : 

"  We,  the  heirs  of  G.  H.  Palmer,  indorse  the  within  deed. 
[Signed]  ''  Eliza  Waonon  [L.S.]" 

and  by  the  other  five  indorsers  in  the  same  manner,  but 
their  signatures  were  not  attested  by  any  witness.  The 
plaintiff  alleges  that  he  has  been  evicted  from  said  land,  and 
the  defendants  refuse  to  indemnify  him,  wherefore  he 
brings  his  suit,  etc.  When  the  case  was  called  for  trial,  the 
defendants  made  a  motion  to  dismiss  the  suit  as  to  the  in- 
dorsers upon  the  ground  that  they  could  not  be  sued  in  the 
same  action  with  the  maker  of  the  deed,  in  Huralson  eounty, 
which  motion  the  court  sustained,  whereupon  the  plaintifi 
excepted.  The  constitution  of  1868  declares  that, '*Snits 
against  the  maker  and  indorser  of  promissory  notes,  or  other 
like  instruments,  residing  in  different  counties,  shall  be  tried 
in  the  county  where  the  maker  resides."  In  our  judgment, 
a  warranty  deed  for  title  to  land,  is  not  a  "like  instrument' 
with  promissory  notes,  and  therefore  the  indorsers  thereof 
cannot  be  sued  in  the  same  action  with  the  maker  of  the 
deed  and  in  the  county  where  he  resides,  under  the  constitu- 
tion and  laws  of  this  state. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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KicHABD  H.  Hankerson,  plaintiff  in  error,  vs.  The  Sodth- 
WESTEBN  Sajlroad  Compant,  defendant  in  error. 

Where  the  law  presumes  negligence  from  some  of  the  facts  proved » 
and  where  there  is  scope  for  legitimate  reasoning  hy  the  Jury,  as  to 
whether  the  presumption  is,  or  is  not,  rebutted  by  other  facts  in  the 
plaintifTs  evidence,  a  non-suit  should  not  be  awarded. 

Kailroads.  Non-suit.  Negligence.  Before  Judge  Clakk. 
Macon  Superior  Court.    May  Term,  1877. 

Reported  in  the  opinion. 

W.  A-  Hawkiks  ;  W.  H.  Keese,  for  plaintiff  in  error. 

R.  F.  Lyon  ;  W.  S.  Wallace,  for  def endent. 

Bleckley,  Judge. 

The  action  was  for  a  personal  injury.  There  was  no  dis- 
pute that  the  plaintiff,  while  lying  upon  the  defendant's 
track,  was  run  over  by  a  train  of  cars,  and  that  from  hurts 
inflicted  thereby  he  sustained  some  damage.  The  question 
was  upon  the  negligence  of  the  parties,  respectively.  Upon 
that,  the  evidence  was  substantially  as  follows :  The  plain- 
tiff had  drank  some  whisky,  and  was  traveling  the  public 
road  on  foot.  At  a  point  where  the  public  road  and  the 
railroad  crossed  each  other,  he  was  taken  with  a  swimming 
in  the  head,  became  insensible,  and  knew  nothing  more  until 
after  he  had  been  carried  on  the  train  to  a  neighboring  sta- 
tion. The  train  consisted  of  an  engine  and  five  cars.  It 
was  running  on  schedule  time  and  at  the  speed  of  twenty 
miles  per  hour  when  it  reached  the  "  blow  post,"  four  hun- 
dred yards  from  the  crossing.  Just  as  the  engineer  com- 
menced to  blow  at  the  post,  the  fireman  discovered  some- 
thing on  the  track  a  little  beyond  the  crossing.  He  sup- 
posed it  to  be  a  hog  killed  by  another  train,  and  so  stated 
to  the  engineer.  When  within  one  hundred  and  twenty- 
five,  or  one  hundred  and  fifty  yards  of  the  crossing,  it  be- 


594  SUPREME  COURT  OF  GEORGIA. 

Hankenon  vt.  The  Soothwestem  SallrcNul  Co. 

came  apparent  that  the  object  was  a  man ;  the  engineer  blew 
on  the  brakes  and  reversed  the  engine ;  the  brakes  were  ap- 
plied, and  all  was  done  that  could  be  done  to  stop,  but  the 
train  passed  over  the  man,  who  proved  to  be  the  plaintiff. 
He  was  not  lying  upon  the  crossing,  but  beyond  it,  and  be- 
tween the  rails.  The  brakes  were  not  put  on  at  the  "  blow 
post."  If  they  had  been,  the  train  could  have  been  stopped 
before  reaching  the  crossing.  The  fireman  could  not  tell 
whether  the  speed  of  the  train  was  checked  when  the  whistle 
was  blown  at  the  post  or  not.  It  is  possible  to  check  by 
shutting  off  steam,  without  applying  the  brakes.  It  was  not 
customary  to  blow  on  brakes  when  approaching  a  croesing? 
if  nothing  was  on  the  track  or  near  the  crossing.  Trains 
were  not  taken  up  to  avoid  running  over  hogs  that  had  been 
killed  by  a  previous  train  and  left  on  the  track.  A  witness 
whose  position  was  in  the  public  road,  about  four  hundred 
yards  from  the  crossing,  heard  the  blowing,  and,  to  the  best 
of  his  recollection,  there  was  none  at  the  ^^blow  poet"  As 
near  as  he  could  guess,  it  commenced  when  the  train  was 
about  one  hundred  or  one  hundred  and  twenty-five  yards 
from  the  crossing.     The  court  granted  a  nonsuit. 

The  testimony  came  from  three  witnesses — the  plaintiff, 
the  fireman,  and  the  person  who  heard  the  blowing  from 
his  position  in  the  public  road.  The  engineer  was  not  ex- 
amined. It  must  be  matter  of  reasoning,  therefore,  as  to 
when  he  became  aware,  or  might,  by  proper  diligence,  have 
become  aware  that  the  object  upon  the  track  was  a  man. 
The  true  condition  of  the  plaintiff  was  also  matter  of  rea- 
soning, from  all  the  facts  and  circumstances.  It  is  not  a 
necessary  inference  from  the  evidence  that  he  was  drunk, 
or  that  his  powers  failed  from  the  use  of  whisky,  and 
not  from  a  sudden  access  of  disease.  Such  an  inferenee 
might  be  drawn  by  a  jury,  or  it  might  not.  One  great  fa^ 
is  manifest — ^that  is,  that  the  law  was  violated  in  not  check- 
ing ''and  keep  checking"  the  speed  of  the  locomotive^ 
from  the  post  to  the  crossing.  Code,  section  708.  As  tlie 
plaintiff  had  wandered  out  of  the  public  road,  and  was  not 
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Upon  the  croesing  wlien  injured,  it  may  be  that  this  viola- 
tion of  law  by  the  engineer,  if  there  was  no  other  negli- 
gence on  the  part  of  the  company,  would  not  entitle  him 
to  recover.  This  question  does  not  necessarily  arise,  so  long 
as  the  general  .presumption  of  negligence  which  the  law 
raises  in  all  cases  of  injury  by  railroads  (Code,  §3033,)  is 
not  rebutted.  That  it  is  rebutted  by  the  evidence  in  this 
case,  IB  not  snfSciently  clear  for  a  court  to  pronounce  with- 
out the  aid  of  a  jury.  So  in  regard  to  the  question  of  the 
plaintiffs  negligence,  the  evidence  is  not  so  absolutely  deci- 
sive as  legally  to  supersede  the  functions  of  a  jury.  There 
is  at  least  a  margin  for  inquiry  as  to  whether  his  negligence 
was  such  as,  under  section  2972d  of  the  Code,  to  bar  all 
recovery,  or  such  only  as  to  mitigate  the  damages. 

As  to  when  a  non-suit  is  or  is  not  proper,  see  5  Oa.^  171 ; 
7  IKj  466;  12  lb.,  45,  424;  15  /*.,  491;  16  /i.,  164;  17 
/J.,  601;  18  II.,  401;  56  /*.,  275;  8  lb.,  292;  11  lb., 
283 ;  12  lb.,  105 ;  17  lb.,  674 ;  20  lb.,  480. 

Cited  by  counsel :  35  N.  Y.,  9 ;  Thomp.  on  Highways, 
306;  Code,  §§708, 711, 2066, 3033;  ^Oa.,  75;  42/*.,  332; 
hZIh.,  16;  38/&.,  409. 

Judgment  reversed. 


James  T.  Hendebson,  plaintiff  in  error,  V9.  Jobn  W.  Hill, 

defendant  in  error. 

A  purchaser  who  does  not  show  possession  of  real  estate  for  four  years, 
wiU  not  be  protected  against  the  lien  of  the  judgment  because  the 
judgment  creditor  did  not  leyy  upon  personal  property  of  the  debtor, 
though  notified  to  do  so  by  the  purchaser,  and  the  personal  property 
was  thereby  removed  from  the  state. 

Tender  and  purchaser.  Judgments.  Liens.  Before 
Judge  Undebwood.  Paulding  Superior  Court.  February 
Term,  1877. 
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Seported  in  the  opinion. 


David  Irwin  ;  N.  N.  Bball  ;  T.  B.  Ibwin,  by  brief,  for 
plaintiff  in  error. 

John  O.  Gtabtbkll,  by  W.  S.  Thomson,  for  defendant 

Jackbon,  Judge. 

This  was  a  claim  case.  The  jury  found  the  property  sub- 
ject ;  a  motion  for  a  new  trial  was  made,  it  was  overruled, 
and  the  claimant  excepted. 

The  facts  are,  that  the  claimant  proposed  to  prove  thst 
he  bought  the  land  after  judgment,  and  that  plaintiff  neg^ 
lected  to  issue  execution  until  sometime  after  jadgmefit, 
though  he  notified  him  that  defendant  was  moving  his  pe^ 
sonal  property  beyond  the  state,  or  selling  it  out  with  a  view 
to  remove,  and  thus  suffered  the  personalty  to  be  lost  to  the 
judgment  and  damaged  claimant,  who  had  bought  for  value. 

The  court  ruled  out  the  evidence,  saying  that  claimant's 
remedy  was  to  have  paid  off  the  judgment  himself  and 
stopped  the  personalty. 

We  think  that  the  court  was  right.  There  is  no  proof 
when  claimant  went  into  possession  of  the  land  nor  how  long 
he  held  possession. 

The  plaintiff  did  not  lose  his  lien  on  the  land  by  failing 
to  levy  on  the  personalty,  especially  as  there  is  no  proof  of 
four  years'  possession  by  the  claimant.  This  case  differB 
from  42  Ga.j  259. 

Judgment  affirmed. 


Thomas   S.  Ibby  et  al.^  plaintiffs  in  error,  t».   Jamxs  L 

Bbown,  defendant  in  error. 

1.  Suit  was  brought  against  an  administrator,  both  in  his  indiTidfuI 
and  representative  capacity.  Judgment  was  rendered  in  Aogoi^ 
1867,  but  was  entered  against  the  defendant  individually  onlf .  Ex- 
ecution issued  against  him  in  both  capacities,  upon  which  firioos 


i 


AUGUST  TERM,  1877.  597 

Irbj  et  at  t*.  Brown. 

entries  were  made,  some  of  them  credits.  In  July,  1878,  the  JL  fa. 
was  transferred,  and  again  in  January,  187S.  In  February,  1877, 
the  second  transferee  moTed  to  amend  the  judgment  so  as  to  make 
it  conform  to  the  pleadings:  HM,  that  the  motion  was  not  barred 
by  lapse  of  time. 
2.  Judgment  against  an  administrator  individually,  if  no  property  of 
the  estate  can  be  found,  should  only  be  entered  in  the  cases  enumer- 
ated in  §8578  of  the  Code. 

Practice  in  the  Superior  Court.  Amendments.  Judg- 
ments. Administrators  and  executors.  Statute  of  limita- 
tions. Before  Judge  Pottle.  Taliaferro  Superior  Court. 
February  Term,  1877. 

[Reported  in  the  decision. 

Jwo.  C.  Reed  ;  W.  H.  Bbookb,  for  plaintiffs  in  error. 

M.  W.  Lewis,  for  defendant.    . 

Wasksb,  Chief  Justice. 

This  was  a  motion  to  amend  a  judgment.  On  the  5th  of 
February,  1867,  Lyne  sued  Thos.  S.  Irby  in  his  individual  ca- 
pacity, and  as  the  administrator  of  Abraham  Irby,  on  a 
promissory  note  for  $1,655.53,  and  obtained  judgment  there- 
on on  the  29th  of  August,  1867,  which  judgment  was  en- 
tered up  against  the  defendant  in  his  individual  capacity 
only.  An  execution  issued  upon  that  judgment  against  the 
defendant  in  his  individual  capacity,  and  as  administrator. 
There  were  several  entries  made  on  the  fi.  fa.  by  the  clerk 
and  sheriff,  and  some  credits  entered  thereon.  In  July, 
1873,  Lyne  transferred  the  fi.  fa.  and  judgment  to  Down- 
ing, and  on  the  23d  of  January,  1875,  Downing  transferred 
the  same  to  Brown.  The  defendants  offered  in  evidence 
an  administrator's  bond  signed  by  Thos.  S.  Irby,  as  prin- 
cipal, and  Jas.  W.  Asbury  and  Thos.  A.  Lyne  as  securities. 
The  motion  to  amend  the  judgment  was  made  in  February, 
1877.  The  motion  to  amend  was  resisted,  principally  on 
the  ground  of  the  lapse  of  time,  but  the  court  ordered  the 
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judgment  to  be  amended  and  entered  up  against  the  defead- 
ant,  Thos.  S.  Irby,  in  his  individual  capacity,  and  ThoB.  S. 
Irby  as  administrator  of  Abraham  Irby,  to  be  levied  of  the 
goods  and  chattels,  etc.,  of  said  Thos.  S.  Irby,  and  the  goodfl 
and  chattels,  etc.,  of  the  said  intestate  in  the  hands  of  said 
administrator  to  be  administered,  if  to  be  found,  '^and  if 
not  to  be  found,  then  of  the  individual  property  of  said 
Thos.  S.  Irby."     Whereupon  the  defendants  excepted. 

We  find  no  error  in  allowing  the  judgment  to  be  amended 
so  as  to  make  it  conform  to  the  pleadings  in  the  record,  but 
the  latter  part  of  the  judgment,  to-wit :  "and  if  not  to  be 
found,  then  of  the  individual  property  of  said  Thos.  S. 
Irby,"  was  not  authorized  by  the  pleadings  in  the  record. 
The  pleadings  in  the  record  do  not  show  that  the  defendant 
pleaded  ne  ungues  administrator,  or  a  release  to  himself,  or 
jplene  administravit^  ov  plene  administravU  prceter^  and  that 
his  plea  was  found  against  him.  See  Code,  §3573.  We 
affirm  the  judgment  of  the  court  below,  with  directions  to 
strike  out  of  the  amended  judgment  so  much  thereof  as  is 
not  authorized  by  the  pleadings  in  the  record. 

Judgment  affirmed,  with  directions. 


A.  W.  BoBisoN,  plaintiff  in  error,  vs.  L.  H.  Medlock,  de- 
fendant in  error. 

4 

An  appeal  from  ju8tice*8  court,  not  transmitted  to  the  superior  court 
ten  days  before  the  term,  nor  antil  the  first  day  of  the  term,  cannot 
be  dismissed  for  the  delay  of  the  magistrate,  it  not  appearing  that 
the  appellant  either  caused  the  delay  or  sanctioned  it. 

Appeals.    Before  Judge  Johnson.    Washington  Superior 
Court.    March  Term,  1877. 

Medlock  sued    Bobison  in  the  justice   court   for  the 
ninety-third  district  G,  M.    Judgment  was  rendered  f(ff 
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the  plaintiff.  Execution  issued  and  was  levied.  Defendant 
filed  an  affidavit  of  illegality  thereto  on  various  grounds, 
which  was  overruled  by  the  court,  and  he  appealed.  The 
appeal  was  entered  on  October  5, 1876,  but  the  papers  were 
not  filed  in  the  clerk's  office  of  the  superior  court  until  the 
first  day  of  the  next  term,  to-wit :  in  March,  1877. 

Medlock  moved  to  dismiss  the  appeal  because  the  papers 
were  not  transmitted  to  the  superior  court  ten  days  before 
the  next  term.  The  motion  was  sustained,  and  Bobison 
excepted. 

JoHn  W.  Eobinson;  Wm.  H.  Wylly,  for  plaintiff  in 
error. 

SoBEBT  L.  EoDOEBS,  by  brief,  for  defendant. 

Bleckley,  Judge. 

The  constitution  gives  the  right  of  appeal.  Code,  §5104. 
The  statute  regulates  its  exercise.  /&.,  §§3610  to  3631. 
Section  3626  makes  it  the  duty  of  the  justice  of  the  peace 
to  transmit  the  appeal  to  the  clerk  of  the  superior  court  at 
least  ten  days  before  the  next  term  of  the  court.  When 
this  duty  is  omitted,  and  the  justice  delays  the  transmission 
till  the  first  day  of  the  term,  is  the  appeal  to  be  dismissed  % 
There  is  no  statute  which  so  declares,  and  the  spirit  of  our 
law  is  against  depriving  a  party  who  has  duly  entered  an 
appeal,  of  the  benefits  thereof,  on  account  of  failure  by  the 
officers  in  their  appointed  functions,  where  that  failure  has 
not  been  induced  or  sanctioned  by  the  appellant.  31  Ga.^ 
357.  The  appeal,  when  once  entered,  suspends  the  prior 
judgment,  and  cannot  be  withdrawn  without  consent  of  the 
adverse  party.  Code,  §§3628, 3629.  If  found  to  be  frivolous, 
and  intended  for  delay  only,  the  law  assesses  the  damages  at 
twenty  per  cent.  /J.,  §3631.  This  provision  for  damages 
would  seem  to  be  the  only  legal  check  on  delay.  The  rate 
is  equal  to  almost  three  years'  interest.  The  Code,  as  to  the 
time  of  transmission,  is  directory  to  the  magistrate.     Hi3 
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failure  would  be  cause  for  mandamus  at  the  infitance  of 
either  party,  both  parties  having  an  interest  in  the  prompt 
and  timely  transmission.  As  the  law  now  stands,  however, 
application  for  mandamus  could  not  be  made  until  no  more 
than  ten  davs  of  thatiioe pieeediiifif  the tfimiLjemained.  In 
the  present  case,  the  magistrate  performed  his  duty  on  the 
first  day  of  the  term,  which  was  as  soon  as  the  most  rapid 
writ  of  m>andamus  could  have  run  its  course. 

Cited  for  plaintifE  in  error,  18  Oa.,  287 ;  80  /J.,  942;  31 
76.,  357. 

Judgment  reversed. 


Fkost  &  CsEiNSHAW,  plaintiffs  in  error,  vs.  Joel  Gibson  et 

al.y  defendants  in  error. 

Suit  for  hire  and  use,  and  deterioration  in  value,  of  property  claimed 
and  in  possession  of  claimant,  against  claimant  and  his  safeties,  is 
maintainable  under  section  8826  of  the  Code;  but  in  order  to  re- 
cover, the  plaintiff  must  show  that  the  law  has  been  complied  with 
strictly  at  the  sale  of  the  property  itself,  before  he  can  recover  dam- 
ages for  its  deterioration  in  claimant's  possession,  and  its  use  or  hire 
by  him;  especially  must  the  advertisement  be  legal,  as  his  recoveiy 
can  never  exceed  the  amount  of  his  debt,  and  the  property  eold,  if 
legally  advertised  and  sold,  might  have  brought  enough  to  pay  the 
,  whole  judgment  debt. 

Claims.  Actions.  Debtor  and  creditor.  Before  Judge 
Buchanan.     Troup  Superior  Court.    May  Term,  1877. 

Plaintiffs  brought  complaint  against  defendants,  under 
§3326  of  the  Code,  for  hire  and  deterioration  in  value  of 
certain  property  levied  on  under  an  execution  in  favor  of 
plaintifiEs,  claimed  by  one  of  defendants,  with  the  other  as 
his  security,  found  subject  and  sold.  The  amount  sued  for 
was  $430.00. 

,  Defendants  pleaded  the  general  issue,  and  that  the  claiin 
bond  only  provided  that  they  should  pay  such  damages  tf 
the  jury  should  find,  for  the  interposition  of  the  claim,  i^ 
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they  believed  it  for  delay  only,  and  should  produce  the 
property ;  that  no  damages  had  been  founds  and  the  prop- 
erty had  been  turned  over  to  the  sheriff. 

On  the  trial,  the  plaintiffs  introduced  the  following  evi- 
dence : 

1.  The  attachment  and  levy  on  the  property  claimed. 

2.  The  declaration  in  attachment.  ' 

3.  Judgment  thereon. 

4.  The  claim  papers,  including  bonds,  verdict,  etc. 

5.  They  offered  in  evidence  the  Ji,  fa.  in  attachment, 
which  was  objected  to  and  rejected,  on  the  ground  that  it 
was  against  the  defendants'  goods  generally,  as  well  as  those 
attached. 

6.  Evident  showing  the  sale  of  the  property  and  the 
amount  of  the  deterioration  and  worth  of  hire.  It  ap- 
peared in  this  evidence,  that  advertisement  was  not  made 
for  four  weeks,  but  four  times,  to-wit :  On  July  6,  13,  20 
and  27,  tlie  sale  taking  place  on  August  1st,  thus  making 
twenty-six  days  from  the  first  advertisement  to  the  sale. 

The  court  granted  a  non-suit,  and  plaintiffs  excepted. 
For  the  other  facts,  see  the  opinion. 

Thos.  H.  Whitakeb,  for  plaintiffs  in  error. 

Speeb  &  Spebb,  for  defendants. 

Jackson,  Judge. 

This  was  a  suit  brought  by  the  plaintiffs  against  the  de- 
fendants, under  section  3326  of  the  Code,  which  makes  the 
claimant  of  property,  when  attached,  and  his  securities,  liable 
to  pay  to  plaintiffs  in  attachment  damages  for  the  hire  and 
use  of  the  property  claimed,  and  its  deterioration  in  value 
while  in  claimant's  possession  after  levy  of  the  attachment. 

After  the  evidence  was  all  in,  the  court  granted  a  non-suit, 
and  the  plaintiff  excepted.  The  question,  therefore,  is  this : 
was  the  non-«uit  right  t 
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The  grant  of  the  non-suit,  under  our  practice,  is  simply 
the  sustaining  a  demurrer  to  the  evidence. 

It  admits  all  alleged  to  be  true,  and  then  declares  to  the 
plaintiff,  admitting  your  case  as  you  make  it,  the  law  grante 
you  no  relief  or  remedy — ^you  have  no  right  or  standing  in 
court. 

In  this  case,  the  plaintiflfs  proved,  or  offered  to  prove,  the 
judgment  and^.  fa,,  the  levy  and  advertisement,  the  Bile 
of  the  property  after  delivery  by  the  claimant,  the  valne  of 
its  use  and  hire,  and  its  deterioration. 

The  court  ruled  out  some  of  the  evidence  offered,  ptf* 
ticularly  the  Jl.  fa,  and  advertisement,  and  non-suited  the 
plaintiffs.  Admitting  that  all  the  evidence  was  in,  and  none 
ruled  out,  we  think  that  the  non-suit  was  right. 

This  is  an  action  brought  on  the  statute  against  a  snTetj^ 
and  he  has  the  right  to  stand  on  strict  law.  The  plaintife 
own  evidence  showed  tliat  the  advertisement  was  illegal- 
it  not  being  for  twenty-eight  days,  as  the  statute,  Cod^ 
§3647,  requires,  which  declares  that  it  shall  be  tiw^iWy  f^ 
four  weeks.  It  is  true  that  an  innocent  purchaser  would 
be  protected,  notwithstanding  the  irregular  advertisement; 
but  this  is  a  different  case.  It  is  a  proceeding  against  the 
claimant  and  his  security  for  damages.  It  is  like  a  salt  for 
failure  to  deliver  the  property-  It  is  an  action  really  out- 
side of  the  express  terms  of  the  surety's  bond,  and  if  there 
be  any  case  where  the  doctrine  stricti  juris  should  apply  *^ 
Burities,  it  is  this. 

In  suits  for  recovery  on  the  forthcoming  bond,  it  seentf 
that  the  regularity  of  the  advertisement  is  essential.  9  ^^^ 
42 ;  55  /J.,  606 ;  54  lb,,  581,  676.  The  reason  of  the  rule 
is  fully  applicable  to  this  case,  for  while  a  purchaser  would 
be  protected  if  innocent,  yet  people  are  timid  to  buy,  and 
might  not  bid  as  much  as  if  the  advertisement  was  n^>u'; 
and  as  the  whole  recovery  is  for  the  balance  of  -the  judg 
ment — as  it  cannot  exceed  that  in  any  event — the  property 
ought  to  be  sold  so  as  to  bring  the  last  cent  it  is  worth  be- 
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fore  a  surety  shall  be  held  bonnd  beyond  the  express  terms 
of  his  bond. 

For  this  reason,  we  think  that  in  this  class  of  cases  the 
plaintiff  might  comply  strictly  with  the  law,  especially  the 
dne  and  legal  advertisement  of  the  propei*ty,  and  if  he  does 
not  see  that  done,  he  cannot  recover. 

Judgment  affirmed. 


L.  M.  Warfield,  plaintiff  in  error,  vs.  Daniel  L.  Ivey,  de- 
fendant in  error. 

Where  the  time  appointed  for  the  trial  of  a  case  in  a  justice  court  for 
an  amount  exceeding  $50.00,  was  on  the  nineteenth  day  from  the 
date  of  the  summons,  and  the  justice  rendered  judgment  against  the 
defendant,  a  motion  to  dismiss  the  case  in  the  superior  court,  on  an 
appeal  from  such  judgment,  was  properly  sustained.  The  fact  that 
the  case  was  continued  by  the  justice  on  the  nineteenth  day  until 
sometime  thereafter,  does  not  alter  the  principle. 

Justice  Courts.   Jurisdiction.   Before  Judge  Pate.   Dooly 
Superior  Court.    March  Term,  1877. 

Reported  in  the  opinion. 

John  B.  Holmes  ;  Ryan  &  Mitchell,  by  Z.  D.  Harri- 
son, for  plaintiff  in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

It  appears  from  the  bill  of  exceptions  in  this  case,  that 
the  plaintiff  sued  the  defendant  in  a  justice  court  on  a 
promissory  note  for  $60,00  ;  that  from  the  date  of  the  sum- 
mons to  the  time  appointed  for  the  trial  of  the  case  was  only 
nineteen  days.  The  defendant  appeared  and  pleaded  to  the 
38 
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merits  of  the  case,  but  filed  no  other  plea.  The  justice  ren- 
dered jiidgment  against  the  defendant,  who  entered  an  ap- 
peal to  the  superior  court.  When  the  case  was  called  for 
trial  on  the  appeal,  the  defendant  made  a  motion  to  dismiee 
it,  on  the  ground  that  the  suit  in  the  justice  court  was  not 
commenced  twenty  days  before  the  time  fixed  for  trial,  as 
required  by  law.  The  court  sustained  the  motion  and  dis- 
missed the  case :  whereupon  the  plaintiff  excepted. 

It  appears  from  an  inspection  of  the  record,  howcTcr,  that 
the  case  was  not  tried  in  the  justice  court  on  the  nineteenth 
day  after  the  date  of  the  summons,  but  was  continued  by 
the  justice  until  February  thereafter,  the  summons  being 
returnable  on  the  first  Saturday  in  January,  1877.  K  the 
justice  had  no  jurisdiction  of  the  case  under  the  law,  on  the 
nineteenth  day  after  the  date  of  the  summons,  as  was  held 
in  the  case  of  Mitchell  vs.  BrasweU^  decided  during  the 
present  term,  he  had  no  lawful  authority  to  continue  it  until 
February,  at  which  time  he  had  no  more  jurisdiction  of  the 
case,  under  the  law,  than  he  had  on  the  first  Saturday  in 
January,  at  which  time  the  summons  was  made  returnable. 

Let  the  judgment  of  the  court  below  be  aflirmed. 


James  L.  Beown,  plaintiff  in  error,  vs.  Malvina  M.  "Wilson 

et  al.,  defendants  in  error. 

1.  When  an  adminiBtrator  is  called  on  to  account  before  the  ordinarr. 
at  the  instance  of  the  distributees,  and  the  cause  goes  to  the  superior 
court  by  appeal,  the  superior  court  can  give  final  judgment  on  ft 
verdict  rendered  in  the  appeal  trial,  and  enforce  collection  by  ex^ 
cution.  After  trial  of  the  appeal,  the  case  is  not  to  be  remanded  to 
the  ordinary  for  judgment  and  execution. 

8.  Affidavit  of  illegality  cannot  go  behind  the  judgment  if  the  defendAot 
has  had  his  day  in  court. 

8.  Injunction  being  denied,  the  execution  may  proceed  as  soon  tf 
the  remittitur  is  filed  in  the  clerk's  office  below. 


AtJGUST  TERM,  1877.  605 

Brown  w.  Wilson  €t  «U. 

Appeal.  Administrators  and  executors.  Ordinary.  Levy 
and.  sale.  Practice  in  the  Supreme  Coort.  Before  Judge 
Babtlett.     Greene  Superior  Court.     Marck  Term,  1877. 

An  execution  issued  from  the  superior  court  of  Greene 
county,  in  favor  of  Malvina  M.  Wilson  and  others,  against 
James  L.  Brown,  for  $5,846.72,  principal,  $8.50  costs,  with 
interest  on  the  principal  from  March  18,  1876,  and  was 
levied  upon  certain  property  as  belonging  to  the  defendant. 
He  filed  an  afiidavit  of  illegality  thereto  setting  up  the  fol- 
lowing grounds : 

1.  Because  the  judgment  upon  which  said  execution  was 
based  was  rendered  by  the  superior  court,  whilst  it  could 
only  properly  have  been  rendered  by  the  court  of  ordinary, 
as  the  case  arose  upon  a  citation  of  this  defendant  as  the  ad- 
ministrator of  William  L.  Strain,  to  appear  before  the  court 
of  ordinary  for  a  settlement  with  the  heirs  of  such  intestate, 
which  was  carried  by  appeal  to  the  superior  court. 

2.  Because  the  only  legal  judgment  which  could  have 
been  rendered  in  any  court,  would  have  been  in  the  alter- 
native, to-wit :  first  to  be  levied  of  the  goods,  etc.,  of  the 
deceased,  if  any ;  if  none,  then  of  the  goods,  etc.,  of  this 
defendant,  and  the  execution  should  have  conformed  to  such 
judgment,  whilst  the  judgment  and^.  /a.  are  both  against 
the  defendant  personally. 

3.  Because  said  execution,  and  the  judgment  upon  which 
it  is  founded,  do  not  conform  to  the  verdict,  which  is  against 
defendant,  "  administrator." 

4.  Because  some  eight  or  nine  months'  interest  has  been 
added  to  the  principal  in  the  judgment  and  execution,  which 
should  have  been  kept  separate,  and  thus  prevented  the  com- 
pounding of  interest. 

5.  Because  after  said  execution  had  been  restrained  by 
order  of  the  chancellor  upon  a  bill  filed  by  this  defendant 
for  injunction,  without  obtaining  any  authority  under  sec- 
tion 3215  of  the  Code,  and  before  the  remittitur  from  the  su- 
preme court  was  made  the  judgment  of  the  superior  court, 
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eaid^./a.  was  levied  upon  two  other  parcels  of  real  estate 
belonging  to  this  defendant,  which  it  is  now  proceeding  to 
sell. 

Upon  demurrer,  the  aiBdavit  was  stricken,  and  defendant 
excepted. 

John  C.  Reed,  by  brief,  for  plaintiff  in  error. 

Columbus  Heard,  for  defendant. 

Bleckley,  Judge. 

It  is  not  denied  that  the^.  fa.  follows  the  judgment.  It 
is  alleged,  however,  that  the  superior  court  conld  not  render 
final  judgment  on  the  appeal,  and  enforce  the  same  by  ex- 
ecution. It  is  further  alleged  that  the  judgment  actually 
rendered  was  not  corre'ct.  The  final  ground  of  illegality  is, 
that,  before  the  remittitur  from  the  supreme  court  was  made 
the  judgment  of  the  superior  court,  the  Ji.  fa.  was  levied 
upon  more  property,  etc.  AflBdavit  of  illegality  cannot  go 
behind  the  judgment,  where  the  defendant  has  had  his  day 
in  court.  Code,  §  3671 ;  8  Ga.,  143 ;  11  /6.,  137.  There 
is  no  reason  why  the  superior  court  could  not  render  final 
judgment,  and  issue  execution  to  enforce  the  same.  An 
appeal  from  the  ordinary  carries  tip  the  whole  record.  Code, 
§3627.  Where  the  result  is  a  mere  money  recovery,  the  bu- 
perior  court  is  as  competent  to  give  effect  to  it  as  the  ordi- 
nary. No  statutory  direction  can  be  found  for  returning 
the  case  to  the  ordinary,  and  we  know  not  why  a  direction 
should  be  considered  as  implied.  Could  the  execution  be 
levied  before  the  judgment  of  the  supreme  court  aflRrming 
the  judgment  below,  denying  injunction  was  made  the  judg- 
ment of  the  superior  court  ?  It  is  not  alleged  that  the  re- 
mittitur had  not  been  filed  in  the  of&ce  of  the  clerk  of  the 
superior  court.  When  that  was  done,  we  think  the  execution 
could  proceed,  the  injunction  not  having  been  granted,  but 
denied,  and  the  judgment  denying  it  having  been  afl^ned. 
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This  we  arrive  at,  by  considering  the  reason  and  spirit  of  sec- 
tions of  the  Code  3215  and  4287.  The  only  possible  order 
which  could  be  passed  in  such  a  case  would  be  for  the  exe- 
cution to  proceed. 

Cited  for  plaintiff  in  error,  Code,  §§3627,  2600,  2599, 
3573,  4287,  3215 ;  52  Ga.,  15 ;  27  lb.,  330 ;  1  KeUy,  355 ; 
3  /6.,  126;  51  Ga.y  482.  For  defendant.  Code,  §§  1844, 
2599;  45  Ga.,  478;  54 /J.,  180, 501 ;  56 /J.,  534;  Ander- 
son  vs.  Usher,  this  terra  ;  Code,  §§  3215,  4287,  4286 ;  39  Ga., 
591,  597 ;  40  lb.,  94,  157,  213 ;  42  lb.,  233. 

Judgment  affirmed. 


BuNYAN  B.  Odom,  plaintiff  in  error,  vs.  John  Causey,  de- 
fendant in  error. 

1.  Entry  of  service  in  these  words,  "I  have  this  day  served  the  defen- 
dants with  a  copy  of  the  original  at  their  residence,"  means  that  each 
of  the  defendants  has  been  served  at  his  residence. 

2.  Notice  of  the  execution  is  not  notice  of  the  return  of  service,  and 
the  defendant  may  traverse  the  truth  of  that  return  at  the  first  term 
after  he  ascertains  it  has  been  made,  though  he  may  have  known  of 
the  execution  before. 

8  A  judgment  entered  on  the  minutes  is  a  judgment  of  the  court, 
though  not  signed  by  the  judge  but  by  counsel,  and  before  the  rule 
of  court  prescribing  the  mode  of  signing  up  judgment  where  no  is- 
suable plea  on  oath  is  filed ;  such  a  judgment  is  a  substantial  compli- 
ance with  the  constitution,  and  legal  and  valid.  The  judge  signed 
the  minutes,  and  the  order  to  sign  judgment  and  the  judgment  itself, 
it  is  presumed,  are  on  the  minutes  as  they  are  both  sent  up  as  part  of 
the  record. 

4.  There  being  no  motion  for  a  new  trial,  this  court  will  not  consider 
aay  ground  of  error  except  those  made  in  the  affidavit  of  illegality 
and  rulings  of  the  court  on  the  trial  below,  and  upon  which  error 
can  be  assigned  here. 

Service.  Notice.  Judgments.  Minutes.  New  trial. 
Practice  in  the  Supreme  Court.  Before  Judge  Clark. 
Macon  Superior  Court.     May  Terra,  1877. 
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Reported  in  the  opinion. 

Fish  &  Dupbee  ;  Lyon  &  Nisbet,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Jackson,  Judge. 

This  was  an  affidavit  of  illegality  on  several  grounds 
therein  alleged,  and  on  issue  joined  thereon  the  jury  found 
for  the  plaintiff  mji.fa.y  whereupon  the  defendant,  Odom, 
excepted  to  certain  rulings  and  decisions  of  the  court,  and 
brings  the  case  here,  assigning  error  on  said  decisions  of  the 
presiding  judge. 

1.  The  first  error  assigned  is,  that  the  judge  permitted  the 
sheriff,  out  of  office,  to  amend  his  return  of  service  at  the 
trial.  As  we  think  that  the  entry  did  not  need  amendment, 
it  is  unnecessary  to  pass  upon  this  assignment  of  error.  The 
entry  was,  *'  I  have  this  day  served  the  defendants  by  leaving 
a  copy  of  the  original  at  their  residence,"  which  was  amended 
by  inserting  the  word  "  each  "  after  defendants.  We  think 
that  the  entry  meant,  before  amended,  that  each  was  served. 
The  word  "  defendants,"  in  the  plural,  means  both  of  them, 
and  the  word  "  their,"  in  the  plural,  too,  shows  with  a  suffi- 
cient certainty  that  both  were  served,  or  each  of  them  was 
served. 

2.  The  next  assignment  is  that  the  court  charged  the  jury 
to  the  effect  that  when  the  defendant  received  notice  of  the 
ji.  fa.^  that  then  he  necessarily  got  notice  of  the  sheriffs 
entry,  and  as  one  term  elapsed  after  notice  of  the  ji.  fa,^ 
that  he  could  not  traverse  the  return  of  the  sheriff,  which 
the  defendant  moved  to  be  permitted  to  do.  We  think  that 
the  court  erred  in  this.  The  defendant  protested  that  he 
had  no  residence  in  Georgia  at  the  time  of  the  alleged  service, 
and  though  he  saw  the  Jfi,  fa.  when  the  sheriff  levied  it,  he 
had  no  knowledge  of  the  entry  until  afterwards,  and  not  in 
time  to  make  the  traverse ;  that  is,  that  the  then  term  was  the 
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first  after  notice  of  tlie  entry.  It  does  not  follow  that  when 
a  defendant  sees  the  execution  he  sees  the  entry  on  the 
declaration ;  on  the  contrary,  he  cannot  then  see  it  on  that 
paper,  and  nobody  shows  that  he  was  told  such  an  entry  as 
this  was  on  the  writ ;  nor  was  he  then  so  far  bound  to  go  to 
the  record  and  look  at  the  writ  as  to  estop  him  from  his 
traverse  by  presuming  that  he  had  notice  of  the  entry.  He 
was  in  time  to  traverse  it. 

3.  Error  is  again  assigned  that  the  judgment  was  signed 
Tby  order  of  court  by  the  counsel  for  plaintiflE,  and  not  by 
the  judge  himself,  there  being  no  issuable  defense  filed  on 
oath.  This  was  before  the  rule  of  court  on  the  subject,  and 
mufit  be  governed  by  the  Constitution  alone.  The  presump- 
tion is,  that  the  judgment  is  on  the  minutes,  as  it  comes 
here  certified  as  part  of  the  record ;  the  judge  signs  the 
minutes,  and  therefore  he  signed  this  judgment.  The  mean- 
ing of  the  constitution,  we  think,  is,  that  a  jury  should  be 
dispensed  with  in  such  cases,  and  before  the  rule  of  court 
was  adopted,  the  judge  might  well  direct  counsel  to  do  for 
him  what  he  was  required  to  do,  it  being  a  mere  ministerial 
act — "  Qui  facit  per  alium^  facit  per  seP  This  is  precisely 
what  he  did  in  this  case.  He  passed  an  order  directing  counsel 
to  sign  judgment,  who  did  so,  and  then  the  judge  signed  the 
minutes  with  this  order  and  the  judgment  thereon. 

Perhaps,  since  the  rule  of  court,  it  may  be  necessary  that 
the  judge  sign  himself. 

4.  Something  was  said  about  the  fi,  fa,  having  no  legal 
entry  thereon  within  a  period  of  seven  years,  and  that  there- 
by the  judgment  was  dormant ;  but  no  such  ground  of  ille- 
gality was  taken  below,  or  error  assigned  here  thereon  ;  and 
no  motion  was  made  for  a  new  trial,  but  the  case  comes  up 
upon  errors  alleged  on  the  trial  alone.  If  the  point  liad 
been  made  below,  the  ji.  fa.  might  have  been  shown  to 
have  been  active  all  the  time  by  the  pending  of  cases  in 
court,  or  otherwise,  perhaps.  At  all  events,  the  point  was 
not  ruled  below,  and  error  is  not  assigned  upon  it  here,  nor 
could  it  be ;  and  we  decline  to  rule  thereon. 
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We  reverse  the  judgment,  and  order  the  case  tried  over, 
because  the  defendant  was  not  permitted  to  traverse  the  en- 
try of  the  sheriflE,  and,  under  the  charge,  the  jury  were  forced 
to  find  that  lie  was  served. 

Judgment  aflSrmed. 


Smith,  Son  &  Brother,  plaintiffs  in  error,  vs.  Printup 
Brothers  &  Company,  defendants  in  error. 

1.  To  continue  a  case  on  the  ground  that  the  leading  counsel  is  too  sick 
to  try,  the  affidavits  of  the  parties  must  show  that  the  application  is 
not  made  for  delay  only,  and  that  they  expect  to  secure  the  services 
of  the  counsel  at  the  next  term. 

2.  A  claim  arising  ex  delicto— out  of  the  wrongful  seizure  and  conver- 
sion of  iron— cannot  be  set-off  against  a  suit  on  a  draft  brought  by 
the  payees  against  the  drawers — the  iron  seized  having  no  connec- 
tion with  the  draft. 

Continuance.  Set-off.  Before  Judge  Underwood.  Floyd 
Superior  Court.     January  Adjourned  Term,  1877. 

To  the  action  set  forth  in  the  opinion,  the  defendants 
pleaded  as  follows : 

That  on  the  9th  day  of  May,  1875,  they  purchased  from 
one  W.  S.  McElwain  three  hundred  tons  of  pig  iron  for  the 
sum  of  $32.00  per  ton,  and  said  McElwain,  by  his  contract 
in  writing  of  said  date,  sold  to  the  defendants  said  three 
hundred  tons  of  pig  iron,  and  in  said  contract  obligated  him- 
self to  deliver  said  iron  to  the  defendants  at  Rome ;  that 
the  said  defendants  paid  to  said  McElwain  on  said  purchase 
the  sum  of  $8,267.40,  a  part  of  which  had  l>een  paid  prior 
to  May  9,  1875,  and  the  balance  in  various  sums  between 
said  date  and  the  30th  day  of  July,  1875 ;  that  said  McEl- 
wain delivered  to  defendants  only  fifty  tons  of  iron,  besides 
the  iron  hereafter  mentioned ;  that  he  shipped  for  the  de- 
fendants various  other  quantities  of  said  ii*on,  so  purchased 
by  them,  by  boat  from  Cedar  Bluff,  Ala.,  and  delivered  tlie 
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same  on  the  wharf  at  Rome,  at  various  dates  prior  to — 

1875,  amounting  in  the  aggregate  to  about  one  hundred  and 
fiftj'  tons,  which  he  notified  the  defendants  was  a  part  of 
their  said  purchase,  and  was  for  them,  although  by  said  con- 
tract of  sale  he  obligated  himself  to  load  said  iron  on  the 
cars  at  Rome ;  that  the  plaintiff's  well  knowing  of  the  pur- 
chase of  said  iron  by  the  defendants,  and  that  the  same  had 
been  shipped  to  them  by  the  said  McElwain,  and  that  the  said 
McElwain  was  insolvent,  which  the  defendants  alleged  to  be 
true,  yet,  contriving  and  designing  subtily  to  defraud 
the  defendants,  on  the  day  and  year  last  mentioned,  took 
possession  of  said  iron  and  appropriated  the  same  to  their 
own  use.  Whereupon  the  plaintiffs  became  indebted  to  the 
defendants,  and  liable  to  pay  them  whatever  sum  the  said 
iron  might  reasonably  be  worth,  and  the  defendants  allege 
the  said  iron  to  have  been  worth  on  the  said  day  the  sum 
of  $32.00  per  ton,  or  in  the  aggregate  $4,800.00,  and  the 
plaintiffs  being  so  indebted  and  liable  to  defendants  on  said 
day  and  year,  undertook  and  promised,  in  contemplation  of 
law,  to  pay  the  defendants  said  sum  of  $4,800,  with  lawful 
interest  thereon,  to-wit,  12  per  cent,  per  annum ;  yet  the 
plaintiffs,  not  regarding  their  said  promise  and  undertaking, 
have  not  paid  said  sum,  nor  any  part  thereof,  but  the  same 
to  pay  have  hitherto  wholly  neglected  and  refused.  Where- 
upon the  defendants  plead  this  sum  as  a  set-off  to  said  ac- 
tion, and  pray  judgment  in  their  favor  for  the  excess  of 
their  said   demand,  over  that  of   the  plaintiffs   sued  on. 

For  the  remaining  facts,  see  the  opinion. 

Wright  &  Featherston;   J.  W.  Ewino,  for  plaintiffs 
in  error. 

Dabney  &  FoucHE,  for  defendants. 

Jackson,  Judge. 

This  was  a  suit  brought  by  Printup  Bros.  &  Co.  against 
Smith,  Son  &  Brother,  as  partners,  on  two  bills  of  exchange, 
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drawn  by  them  in  favor  of  Printnp  Bros.  &  Co,,  on  S.  P. 
Smith,  and  accepted  by  him,  and  which  he  )iad  not  paid, 
but  suffered  to  be  protested. 

1.  The  defendants  moved  for  a  continuance,  on  the 
ground  that  Joel  Branham,  Esq.,  their  leading  counsel,  was 
sick,  and  could  not  attend  court.  The  court  refused  to  con- 
tinue for  the  term,  but  put  off  the  case,  notifying  the  coun- 
sel, of  whom  there  were  three  others,  to  be  ready  when  the 
case  was  again  called.  About  nine  or  ten  days  afterwards 
it  was  called,  when  Mr.  Branham  was  in  court,  but  still  too  fee- 
ble to  participate  actively  in  the  management  of  the  case. 
The  motion  to  continue  was  renewed.  The  affidavit  to  con- 
tinue was  in  writing,  and  did  not  comply  with  the  statute, 
which  requires  the  party  to  swear  that  the  application  was 
not  made  for  delay,  and  that  the  counsel  was  expected  to  be 
present  at  the  next  term  to  render  service  in  the  case.  The 
affidavits  being  defective  in  these  two  particulars,  (see  Code 
§3525),  it  is  unnecessary  to  consider  further  the  conduct  of 
the  court  in  respect  to  the  continuance ;  though  -we  could 
not  say  that  it  had  abused  its  discretion,  even  if  the  parties' 
affidavits  had  been  full. 

2.  The  other  error  assigned  is  that  the  court  erred  in 
striking  defendants'  plea.  The  plea  was  to  the  effect  that 
defendants  had  purchased  iron  from  one  McElwain,  and 
paid  him  for  it,  which  was  sent  by  him  to  Rome,  and  seized 
by  the  plaintiffs  wrongfully,  though  they  knew  it  belonged 
to  defendants,  and  the  iron  was  worth  more  than  the  plain- 
tiffs' debt  now  sued,  by  which  plaintiffs  owed  defendants, 
and  were  liable  to  pay  them  the  value  of  the  iron,  and  de- 
fendants plead  its  value  as  a  set  off. 

The  question  is,  was  the  plea  properly  stricken  ? 

In  Ingram  vs.  Jordan,  55  Ga.y  356,  this  court  held  that, 
under  section  3261  of  the  Code,  demands  of  a  smilar  na- 
ture could  be  set  off  against  each  other — ^as  contracts  against 
contracts — torts  against  torts ;  but  that  one  sort  of  demand 
could  not  be  set  off  against  another,  as  a  tort  against  a  con- 
tract. 
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There  can  be  no  doubt,  we  think,  of  the  correctness  of 
this  decision.  The  section  (3261)  prescribes  that  ^^  all  claims 
arising  ex  conifHictu  between  the  same  parties  may  be  joined 
in  the  same  action,  and  all  claims  arising  ex  delicto  may, 
in  like  manner,  be  joined.  The  defendant  may  also  set  np, 
as  a  defense,  all  claims  against  the  plaintiff  of  a  similar  na- 
ture with  the  plaintiff's  demand."  Evidently,  the  latter 
clause  of  the  section  means,  by  the  words,  ^^  of  a  similar 
nature,"  claims  ex  contractu  against  claims  ex  contractu^  and 
those  arising  ex  delicto  against  those  ex  delicto^  may  be  set 
up  or  pleaded  as  a  set-off,  and  that  a  tort,  or  claim  springing 
out  of  a  tort,  should  not  be  set  off  against  a  debt  arising 
out  of  a  contract. 

In  this  case  the  suit  is  against  these  drawers  of  a  bill  of 
exchange — ^purely  a  contract — and  it  was  sought  to  set  off 
against  such  a  claim  a  demand  arising  ex  delicto — out  of  the 
wrongful  conversion  and  seizure  of  iron.  It  cannot  be 
done.     So  that  the  court  was  right  to  strike  the  plea. 

Judgment  affirmed. 


MoiNA  H.  Johnson,  plaintiff  in  error  vs,  Whitson  G.  John- 
son, defendant  in  error. 

1.  Injunction,  at  the  wife's  instance,  will  not  issue  to  restrain  the  hus- 
band from  collecting  his  choses  in  action,  pending  a  suit  for  divorce, 
unless  it  is  obvious  that  the  fund  will  be  put  in  peril  by  coming  into 
his  hands. 

2.  Where  the  bill  is  not  clear  and  distinct  as  to  the  existence  and  cus- 
tody of  an  unauthorized  power  of  attorney,  and  facts  are  not  alleged 
which  make  a  case  of  danger  from  its  use;  and,  more  especially, 
where  the  apprehended  injury  could  be  prevented  by  giving  notice 
to  a  particular  corporation,  the  bill  should  not  be  retained  for  the 
purpose  of  decreeing  that  the  power  be  canceled. 

Equity.  Injunction.  Husband  and  wife.  Divorce.  Ali- 
mony. Before  Judgk  Pottle.  Oglethorpe  Superior  Court 
May  Adjourned  Term,  1877. 
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fore  prays  that  the  collection  of  the  aforesaid  choses  in  ac- 
tion may  be  enjoined,  and  for  general  relief. 

Complainant  subsequently  amended  her  bill  by  charging, 
in  substance,  as  follows :  The  effort  on  the  part  of  the  de- 
fendant to  transfer  said  stock  from  himself  as  trustee,  to 
himself  individually,  was  made  without  her  knowledge  or 
consent.  She  never  signed  any  power  of  attorney,  or  any 
other  paper,  authorizing  such  transfer ;  nor  did  she  ever 
authorize  the  defendant,  or  any  other  person,  to  sign  her 
name  to  the  same  for  her.  She  therefore  prays,  addition- 
ally, that  said  pretended  power  of  attorney  may  be  delivered 
up  to  be  canceled ;  tliat  the  pretended  signature  of  com- 
plainant thereto  be  declared  null  and  void,  and  that  she 
have  such  other  and  further  relief  as  may  seem  meet  and 
proper. 

On  demurrer,  the  injunction  was  refused  and  the  bill  dis- 
missed.    To  this  complainant  excepted. 

T.  W.  RucKEB ;  Babkow  Bros.,  for  plaintiff  in  error. 

J.  D.  Mathews  ;  Samuel  Lumpkin  ;  Joux  C.  Keed,  for 
defendant. 

Blbcklet,  Judge. 

1.  Where,  pending  an  action  by  a  husband  against  his 
wife  for  divorce  a  vinculo  matrimonii,  she  files  a  bill  to 
restrain  him  from  collecting  some  of  his  choses  in  action 
embraced  in  the  schedule  of  property  owned  at  the  time  of 
the  separation,  the  injunction  should  not  be  granted,  unless 
it  is  obvious  that  the  safety  of  the  fund  will  be  imperiled 
by  suffering  him  to  reduce  it  to  possession. 

2.  To  maintain  a  bill  to  cancel  an  unauthorized  power  of 
attorney,  the  allegations  should  be  clear  and  distinct  as  to 
the  existence  and  custody  of  the  document,  and  as  to  the 
danger  of  its  being  successfully  employed  to  work  hurt  or 
injury  to  the  complainant.  Facts  should  be  alleged  making 
the  danger  apparent.     The  presumption  is,  that  a  paper  not 
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genuine  will  be  ineffectual ;  especially  where  protection 
against  it  can  be  secured  by  giving  notice,  to  a  particnlar 
corporation,  of  its  real  character. 

3.  Applying  the  foregoing  rules  to  the  complainant's  biH, 
in  the  present  case,  the  judgment  denying  the  injunction 
and  dismissing  the  bill,  was  correct.  The  complainant  cited 
Code,  §§1720,  1721 ;  U  Ga.,  437 ;  2  Bishop,  Mar.  &  Div., 
502,  503,  504 ;  4  Gill,  106 ;  1  Des.,  196.  The  defendant 
cited  15  Ga.,  534;  36  Ib.y  286;  Code,  §1736. 

Judgment  affirmed. 


Willis  B.  Cooper,  plaintiff  in  error,  vs.  E.  L.  Beaswell  & 

Son,  defendants  in  error. 

E.  L.  Braswell  &    Son,  plaintiffs  in  error,    w.  Willm 

B.  Cooper,  defendant  in  error. 

1.  A  deed  executed  29th  December,  1874,  could  not  be  usurioufr-thcre 
being  at  that  time  no  law  against  usury  in  this  state ;  and  the 
plaintiff  may  recover  upon  such  deed,  though  his  declaration  be  in 
the  statutory  form,  and  though  there  be  no  abstract  of  the  deed 
therein,  where  the  defendant  introduced  the  deed  in  evidence,  and 
where  the  land  covered  by  the  deed  was  also  embraced  within  an- 
other deed,  an  abstract  of  which  was  upon  plaintiff's  declaration. 

3.  A  deed  dated  8th  of  July,  1875,  if  tainted  with  usury,  is  void  w 
title  ;  the  act  of  February  10th,  1878,  which  repealed  the Msury  laws 
in  this  state,  having  been  itself  repealed  on  the  24th  of  FebraaiT> 
1875. 

8.  Whether  the  deed  was  so  tainted  with  usury  was  a  question  of  fact 
for  the  jury,  and  there  being  evidence  thereof,  though  it  may  have 
been  conflicting,  this  court  will  not  interfere  with  the  finding  of  the 
Jury  and  the  approval  thereof  of  the  presiding  judge. 

Deeds.    Usury.    Titles.    Statutes.    Before  Judge  Koc. 
Gwinnett  Superior  Court.    March  Term,  1877. 

Reported  in  the  opinion. 
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John  A.  Wempey  ;  F.  F.  Juhak,  for  plaintiff  in  error  in 
first  case,  and  defendant  in  the  second. 

Winn  &  Simmons,  contra. 

Jackson,  Jndge. 

In  this  case  both  sides  excepted.  The  action  was  eject- 
ment to  recover  two  hundred  and  fifty-one  acres  of  land. 
The  jnry  fonnd  fifty-one  acres  for  the  plaintiffs,  and  two 
hundred  acres  for  the  defendant.  Braswell  &  Son  were 
the  plaintiffs,  and  Cooper  the  defendant.  Cooper  excepted 
to  the  finding  for  plaintiffs  of  fifty-one  acres ;  and  Braswell 
&  Son  excepted  because  the  jury  and  court  below  did  not 
give  them  the  other  two  hundred  acres.  Both  bills  of  ex- 
ception were  argued  together  here,  and  will  be  disposed  of 
as  one  case. 

The  whole  tract  of  two  hundred  and  fifty-one  acres  was 
sold  by  Cooper  to  Braswell  &  Son,  for  goods,  liquors,  etc., 
furnished  him,  and  money  borrowed  from  them,  at  fifteen 
per  cent,  on  goods  and  money.  The  deed,  an  abstract  of 
which  was  in  the  declaration  (which  was  in  the  statutory 
form),  was  made  8th  of  July,  1875 ;  and  was  made  to  em- 
brace two  prior  deeds,  one  for  fifty-one  acres,  executed  on 
the  29th  of  December,  1874,  and  the  other  for  two  hun- 
dred acres,  executed  12th  of  March,  1876. 

The  plaintiffs  introduced  the  deed  of  July,  1875;  the  de- 
fendant the  other  two.  There  was  evidence  going  to  show 
usury  in  the  whole  transaction  up  to  November,  1875, 
when  the  note  of  one  thousand  dollars,  covering  accounts 
and  borrowed  money,  was  due  ;  which  note  was  secured  by 
the  sale  of  the  land.  The  evidence  of  usury  was  conflict- 
ing, but  the  jury  found  that  there  was  usury,  and  set  aside 
the  deeds  of  March  and  July,  1875,  and  set  up  the  deed 
of  December,  1874,  in  accordance  with  the  charge  of  the 
court. 

We  think  that  if  there  was  usury,  which  the  jury  found  to 
be  so,  the  verdict  and  judgment  are  right.  - 

From  February  13,  1873,  up  to  24th  of  February,  1875, 
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I  -  _  ^ 

there  was  no  law  against  usury  iii  this  state;  and  with 
the  repeal  of  the  usury  laws,  the  act  annulling  a  deed 
tainted  with  usury,  we  think,  was  also  repealed.  Hence  the 
deed  of  December,  1874,  was  good. 

But  the  law  repealing  the  usury  laws  was  itself  repealed 
in  February,  1875.  Hence  the  deeds  tainted  with  usury, 
after  that  time  became  again  illegal,  and,  as  title,  void ;  and 
thus  the  deeds  of  March  and  July,  1875,  if  tainted  with 
usury,  were  void. 

But  Cooper,  the  defendant,  contends  that  the  deed  of  De- 
cember, 1874,  was  not  in  plaintiffs'  declaration  in  abstract,  ac- 
cording to  law,  and,  therefore,  plaintiff  could  not  recover 
thereon.  But  Cooper  himself  introduced  it,  and  the  acres  em- 
braced in  it,  were  sued  for,  and  a  deed  was  in  the  declaration 
which  covered  it.  If  the  declaration  had  been  in  the  old  form, 
the  demise  in  Cooper's  name  would  have  covered  these  fifty- 
one  acres,  and  it  would  not  have  mattered  who  introduced  the 
deed.  So  in  this  form,  as  the  land  was  sued  for,  and  the  ab- 
stract of  a  deed  covering  it  was  in  the  writ,  and  as  the  de- 
fendant, Cooper,  himself  introduced  the  deed,  the  recovery 
was  right.  He  showed  title  in  plaintiffs  and  out  of  himself 
for  fifty-one  acres. 

An  ingenious  argument  was  made  on  behalf  of  Braswell 
&  Son  to  cover  the  two  hundred  acres,  by  urging  that  the 
repeal  of  the  act  repealing  the  usury  laws  did  not  re-enact 
the  law  making  void  deeds  tainted  with  usury.  But  we 
think  it  restored  them  all.  The  act  of  1873  repealed  all — 
the  act  of  February,  1875,  restored  all. 

We,  therefore,  affirm  the  judgment  in  both  cases. 


C.  B.  Dibble  et  al.j  plaintiffs  in   error,  vs,  T.  P.  Pease, 

defendant  in  error. 

Prior  to  June,  1865,  a  debt  founded  on  contract  was  reduced  to  judg- 
ment.   The  judgment  became  dormant,  and,  in  1875,  it  was  revived 
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by  scire  faetM.  Fi.  fa.  issued  upon  the  reyived  judgment,  and  was 
levied  in  1877  upon  realty  of  the  defendant.  The  property  was  ad- 
vertised by  the  sheriff  for  sale  under  the  levy.  Before  the  day  of 
sale,  the  defendant  tendered  to  the  sheriff  an  affidavit  of  his  desire 
to  take  the  benefit  of  the  remedy  provided  for  in  the  act  of  1868,  en- 
titled "An  act  for  the  relief  of  debtors,  and  to  authorise  the  adjust- 
ment of  debts  upon  principles  of  equity."  He  also  tendered  security, 
the  bond  being  conditioned  to  pay  the  plaintiff  all  damages,  etc. 
The  sheriff  refused  to  accept  the  affidavit  and  suspend  the  sale.  The 
defendant,  thereupon,  filed  his  bill  in  equity  against  the  sheriff  and 
the  plaintiff,  in  which  he  prayed  only  for  an  injunction  to  restrain 
any  sale  of  the  property  until  further  order.  The  bill  alleged  noth- 
ing against  the  debt  or  the  judgment.  It  made  no  charge  affecting 
the  legality  or  the  equity  of  either,  and  it  prayed  for  no  relief  as  to 
either.    The  injunction  should  not  have  been  granted. 

Injunction.  Judgment.  Belief  act  of  1868.  Before 
Judge  Harbw.  Mcintosh  County.  At  Chambers.  August 
97,  18T7. 

Report  unnecessary. 

W.  BoBERT  GiGNiLLiAT,  by  S.  D.  McCoNNELL,  for  plain- 
tiff in  error. 

P.  W.  Meldbdc,  by  brief,  for  defendant. 

Bleckley,  Judge. 

From  the  passage  of  the  relief  act  of  1868  (pamph.,  p.  148) 
until  the  debtor  in  this  case  took  his  first  step  to  avail  him- 
self of  its  benefits,  was  about  nine  years.  On  the  face  of 
the  act  there  is  no  limitation,  but  in  the  nature  of  things, 
some  diligence  must  have  been  expected,  especially  in 
the  delicate  matter  of  re-opening  and  re-examining  judg- 
ments. Here  the  judgment  existing  at  the  time  the  act  was 
passed,  has  been  renewed  by  revival.  This  took  place  in 
1875.  The  same  result  might  have  been  reached  by  an  ac- 
tion of  debt.  Code,  section  3604 ;  7  Ga.^  393.  This  court 
has  refused  to  apply  the  relief  act  to  a  judgment  rendered 
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after  the  act  was  passed.  44  Ga,y  623.  The  reason  given 
for  the  refusal  was,  that  the  debtor  had  had  his  day  in  court. 
Would  not  the  same  reason  apply  to  a  judgment  of  revivalJ 
Is  not  such  a  judgment  an  adjudication  that  the  dormant 
judgment  represented  a  real  debt,  and  one  still  subsisting  at 
the  date  of  revival  ?  7  Oa.,  204 ;  52  Ih.,  347 ;  56  /J.,  286. 
When  called  on  by  scire  facias  to  show  cause  why  the  judg- 
ment should  not  be  revived,  the  debtor  had  a  forcible  re- 
minder from  his  creditor,  that  it  was  time  to  settle  the  actual 
status  of  this  old  debt.  If  he  ever  intended  to  make  any 
motion  undef  the  relief  act,  the  opportunity  was  then  pre- 
sented. It  would  not  be  diiBcult  to  hold  that  failure  to 
make  it  then,  was  an  end  of  the  matter.  But  the  bill  now 
brought,  even  if  not<  too  late,  is  not  such  as  equity  ought  to 
entertain.  It  complains  of  the  sheriff's  refusal  to  accept 
the  affidavit,  and  prays  only  for  injunction  against  the  sale 
until  further  order.  There  is  no  eifort  to  set  forth  a  meri- 
torious case,  under  the  relief  law,  against  the  judgment,  or 
against  the  debt  on  which  it  is  founded.  No  set-ofi  or 
counter  claim,  legal  or  equitable,  is  alleged.  Granting  that 
the  sheriff  acted  illegally  in  refusing  the  affidavit,  the  com- 
plainant is  not  injured  thereby,  unless  he  has  some  ground 
for  a  motion  under  the  relief  act.  His  mere  desire  to  claim 
the  benefit  of  that  act,  is  nothing,  unless  there  is  some 
equitable  fact  upon  which  he  can  rest  a  good  and  valid 
claim.  He  discloses  no  such  fact.  If  there  be  any  such, 
why  does  he  keep  it  to  himself  ?  Why  does  he  not  put  it 
in  his  bill,  and  let  the  chancellor  look  at  it  ?  It  may  be 
painful  to  him  to  have  his  desire  disappointed,  but  an  in- 
junction cannot  be  granted  merely  to  ease  his  feelings.  A 
court  of  equity  will  not  take  cognizance  of  his  complaint 
against  the  sheriff,  without  taking  the  whole  case.  He  de- 
sires to  make  a  case  by  motion  under  the  relief  law.  The 
sheriff  obstructs  him.  He  comes  into  equity  to  make  the 
sheriff  behave,  but  leaves  his  case  out  of  his  bill.  He  wishes 
to  proceed  in  both  courts  at  once ;  in  one  of  them  to  hold 
off  the  sheriff^  and  in  the  other  to  destroy  or  reduce  the 


AUGUST  TERM,  1877.  621 

Johnston,  sonivm',  iw.  Redd,  tnutea. 

judgment  Bat  equity  will  take  the  whole  or  nothing.  47 
Ga,,  400. 

As  a  court,  we  rule  nothing  at  present  on  the  constitu- 
tionality of  the  relief  act  of  1868.  The  individual  opinion 
of  the  chief  justice  on  that  subject  has  been  declared  more 
than  once,  and  is  well  known.  Should  it  become  necessarr 
for  the  other  members  of  the  court  to  deal  with  the  ques- 
tion, they  will  do  so,  but  the  case  now  in  hand  calls  for  no 
discussion  or  decision  respecting  it.  Whether  the  act  be 
constitutional  or  not,  the  chancellor  erred  in  granting  the 
injunction. 

Cited  for  plaintiff,  54  Oa.,  361,  481 ;  Adams  Eq.,  435, 
notea.  For  defendant,  acts  1868,  p..  160,'  §7 ;  10  Ga.,  559 ; 
16  /J.,  398;  23  /J.,  321;  24  /J.,  91;  40  /J.,  498,  407;  4 
Bonv.  Inst.,  95 ;  40  Ga.,  490,  326, 

Judgment  reversed. 


Calvin  E.  Johnston,  survivor,  plaintiff  in  error,  -y*.  Albert 
G.  Bedd,  trustee,  defendant  in  error. 

1.  Where  it  Is  Bought  to  render  trust  property  subject  to  an  execution 
against  the  tuiui  que  trust,  upon  the  ground  that  the  consideration 
of  the  debt  was  supplies  furnished  for  the  use  of  the  trust  estate, 
evidence  to  the  effect  that  such  supplies  were  furnished  for  the  use 
of  a  plantation  owned  by  the  beneficiary  in  another  county,  not  em- 
braced in  the  trust,  was  irrelevant. 

8.  Where  property  is  conveyed  in  trust,  for  the  use  of  a  married  wo- 
man, free  from  the  debts  of  her  husband,  for  her  natural  life,  the 
beneficiary  to  have  the  possession  and  tbe  use  of  the  house  and  lot, 
with  the  rents  and  profits  of  the  same,  for  the  benefit  of  herself  and 
family,  the  trustee  to  have  power  to  sell  and  reinvest,  with  the  con* 
sent  of  the  beneficiary,  remainder  to  her  children,  an  executory 
trust  is  created,  and  the  property  is  not  subject  to  levy  and  sale  at 
law. 

8.  Had  the  plaintiff  alleged  in  his  equitable  plea,  and  proved  at  the 
trial,  that  the  rents  and  profits  of  the  trust  property  were  more  than 
what  would  be  a  reasonable  support  for  the  beneficiary  and  her 
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family,  the  surplus  would  be  decreed  to  be  applied  to  her  separate 
indebteness. 

Levy  and  sale.     Evidence.     Trusts.     Equity.    Before 
Judge  Crawford.    Muscogee  Superior  Court.     May  Term, 

1 877. 

Reported  in  the  decision. 

Porter  Ingram  ;  D.  H.  Burts,  for  plaintiff  in  error. 
Peabody  &  Brannon,  for  defendant. 
Warner,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury,  un- 
der the  charge  of  the  court,  found  the  property  levied  on 
not  subject.  The  plaintiff  in  /.  fa,  made  a  motion  for  a 
new  trial,  on  two  grounds — ^first,  because  the  court  erred  in 
refusing  to  allow  the  witness,  N.  L.  Redd,  to  answer  the 
question  "  whether  the  articles  named  in  the  account  were 
bought  for  the  use  of  the  plantation  of  Henrietta  E.  Redd, 
in  Chattahoochee  county ; "  second,  because  the  court  erred 
in  charging  the  jury  "  that  if  they  believed  all  the  testimo- 
ny introduced  in  the  case,  they  could  not  find  the  property 
subject  to  the  execution."  The  motion  for  a  new  trial  wa» 
overruled,  and  the  plaintiff  excepted. 

It  appears  from  the  evidence  in  the  record,  that  the  plain- 
tiff's Ji.  fa.  issued  on  a  judgment  obtained  in  May,  1875, 
against  Albert  G.  Redd  and  Henrietta  E.  Redd,  which  wm 
levied  on  ten  acres  of  land  about  one  mile  north  of  Colum- 
bus, including  the  improvements  thereon,  known  as  the  res- 
idence of  A.  G.  Redd,  and  in  his  possession — ^levied  on  as 
the  property  of  Henrietta  E.  Redd.  The  property  was 
claimed  by  A.  G,  Redd,  as  trustee  for  his  wife,  the  said 
Henrietta  E.,  under  a  trust  deed  executed  in  pursuance  of  a 
decree  of  the  superior  court  of  Muscogee  county,  by  the 
said  A.  G.  Redd,  on  the  6th  day  of  November,  1865,  by 
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wliich  the  property  in  dispute  was  conveyed  to  William 
Kedd,  as  trustee,  and  his  successors  in  trust,  forever  in  fee 
simple,  to  have  and  to  hold  the  same  with  the  following 
conditions,  trusts  and  restrictions,  to-wit:  ^^that  the  said 
William  Bedd  shall  hold  the  same  strictly  in  trust  for  the 
sole  and  separate  use  of  the  said  Henrietta  E.  Redd,  free 
from  the  debts  and  liabilities  of  her  present  or  any  future 
husband,  for  and  during  her  natural  life ;  and  on  further 
condition,  that  the  said  Henrietta  E.  Redd  shall  have  the 
possession  and  use  of  the  said  house  and  lot,  with  the  rents 
and  profits  of  the  same,  as  her  sole  and  separate  estate,  for 
the  use  and  benefit  of  herself  and  family ;  and  on  further 
condition,  that  said  trustee  shall  have  power  and  authority 
to  sell  and  dispose  of  the  said  house  and  lot  with  the  assent 
of  the  said  Henrietta  E.,  which  assent  shall  be  manifested 
by  her  joining  him  in  a  deed  to  the  same ;  and  conditioned 
further,  that  the  said  trustee,  in  the  event  a  sale  is  made, 
shall  have  power  to  reinvest  the  proceeds  of  sale  in  any 
other  property,  real  or  personal,  taking  proper  deed  to  the 
same,  and  with  the  same  trusts  and  conditions  as  are  ex- 
pressed in  this  deed,  the  said  sale  and  reinvestment  to  be 
made  when,  in  the  judgment  of  the  said  trustee  and  the  said 
Henrietta  E.,  the  same  shall  be  to  her  interest  to  have  the 
same  done ;  and  with  the  further  condition  that,  upon  the 
death  of  the  said  Henrietta  E.,  the  same  shall  become  the 
property  of  the  children  of  the  said  Henrietta  E.  living  at 
the  time  of  her  death,  and  if  any  of  her  children  shall  be 
dead,  then  the  children  of  such  deceased  child  shall  have 
the  share  of  the  parent."  It  was  admitted  at  the  trial  that 
William  Redd,  the  trustee  named  in  the  deed,  had  been  dis- 
charged, and  that  said  A.  G.  Redd  had  been  appointed  in 
his  stead  as  trustee  under  said  deed.  It  was  shown  by  the 
evidence  that  Henrietta  E.  Redd  was  the  wife  of  A.  G. 
Redd,  and  that  they  have  resided  on  said  lot  for  twenty  or 
thirty  years ;  that  they  have  four  children,  three  of  whom 
are  under  age. 

1.  There  was  no  error  in  refusing  to  allow  the  question  to 
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be  answered  propounded  to  the  witness,  N.  L.  Bedd :  whether 
the  articles  for  wliieh  the  debt  was  contracted  were  not  bought 
fts  supplies  for  the  plantation  of  Henrietta  E.  Redd,  in  Cliat- 
tahoochee  county  ?  inasmuch  as  the  title  to  the  plantation  in 
that  county  was  not  in  issue  upon  the  trial  of  the  claim  case 
then  before  the  court. 

2.  There  was  no  error  in  the  charge  of  the  court  in  view 
of  the  evidence  contained  in  the  record.  The  trust  created 
by  the  deed  for  the  benefit  of  Mrs.  Eedd  and  her  family 
was  an  executory  trust,  and  therefore  the  property  in  dis- 
pute was  not  subject  to  levy  and  sale  at  law,  as  was  held  by 
this  court  in  JenningSy  trustee,  vs.  Colemcm  tk  JfTewsofne^ 
decided  during  the  present  term. 

3.  The  plaintiff,  however,  insists  that,  inasmuch  as  he  has 
filed  an  equitable  plea  under  the  statute,  that  he  is  entitled 
to  have  the  satne  relief  in  the  common  law  court  as  he  could 
obtain  in  a  court  of  equity.  If  the  plaintiff  had  alleged  in 
his  equitable  plea,  and  proved  at  the  trial,  that  the  rents 
and  profits  of  the  trust  property  in  controversy,  were  of 
greater  value  than  what  would  be  a  reasonable  support  for 
Mrs.  Kedd  and  her  family,  according  to  their  station  and 
condition  in  life  in  the  community  in  which  they  live,  the 
surplus  might,  and  probably  would,  be  decreed  by  a  court 
of  equity  to  be  applied  to  the  payment  of  her  separate  in- 
debtedness ;  but  nothing  of  that  sort  was  alleged  in  the 
plaintiff's  equitable  plea,  nor  proved  at  the  trial.  There- 
fore there  was  no  error  in  overruling  the  plaintiffs  motion 
for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Alvah  D.  Habp  et  al.,  plaintiffs  in  error,  vs.  Thsophii.u8 
Sapp,  administrator,  defendant  in  error. 

The  evidence  presented  to  the  chancellor  upon  the  hearing  of  an  ftp- 
plication  for  injunction,  should  be  embodied  in  the  bill  of  exceptions, 
or  be  otherwise  identified  by  him. 
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Injunction.  Practice  in  the  Supreme  Court.  August 
Term,  1877. 

Reported  in  the  opinion. 

Thohnton  &  Grimbs,  for  plaintiff  in  error. 

D.  H.  BuBTS,  for  defendant. 

Warner,  Chief  Justice. 

ft 

When  this  case  was  called  upon  the  docket  for  a  hearing, 
the  defendant  in  error  made  a  motion  to  dismiss  it  on  the 
ground  that  the  evidence  before  the  judge  at  chambers,  upon 
the  hearing  of  the  application  for  the  injunction,  which  was 
refused,  was  not  embraced  in  the  bill  of  exceptions  and  duly 
certified  by  the  presiding  judge,  or  otherwise  identified  by 
him.'  The  certificate  of  the  judge  states,  "that  the  forego- 
ing bill  of  exceptions  is  true,  and  when  all  the  evidence  is 
attached,  presented  on  the  hearing  of  the  application  for  in- 
junction, will  contain  all  the  evidence  material  to  a  clear 
understanding  of  the  errors  complained  of,  etc."  The  judge 
ordered  the  clerk  not  only  to  make  out  a  complete  copy  of 
the  record  in  said  case,  but  also  "all  the  papers  presented 
before  him  and  certify  the  same  as  such,"  and  transmit  the 
same  to  the  supreme  court,  etc.  The  clerk,  in  certifying 
the  record,  states  "  that  it  constitutes  the  entire  record  and 
evidence,  so  far  as  it  has  come  to  his  hands  or  knowledge." 
Whether  the  evidence  contained  in  the  record  now  before 
us  is  the  same  that  was  before  the  presiding  judge,  or 
whether  it  is  aU  the  evidence  that  was  before  him  at  the 
hearing  of  the  application  for  the  injunction,  we  do  not 
know.  The  evidence  should  have  been  embodied  in  the 
bill  of  exceptions,  when  presented  to  the  judge  for  his  cer- 
tificate, or  have  been  otherwise  identified  by  him ;  and  this 
not  having  been  done,  the  case  must  be  dismissed,  and  it  is 
so  ordered,  whereupon  the  plaintiff  in  error  asked  leave  to 
withdraw  his  case  from  the  court,  which  was  allowed. 
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The  Western  and  Atlantic  Railroad  Company,  plaintiff 
in  error,  vs.  Tellman  W.  Johnson,  defendant  in  error. 

If,  instead  of  resting  on  and  pursuing  the  strict  law  of  new  trials,  a 
party  enters  into  a  consent  order  to  file  his  motion  within  a  given 
time  after  the  adjournment  of  the  court,  and  to  file  an  approved 
brief  of  the  evidence  within  the  same  time,  he  must  abide  by  his 
bargain.  Time  is  of  the  essence  of  the  contract,  and  an  excuse  for 
delay  should  amount  to  Providential  cause,  or  be  disregarded. 

New  trial.  Contracts.  Time.  Before  Jndge  McCutchen. 
Gordon  Superior  Court.     March  Term,  1877. 

Beported  in  the  opinion. 

Shumate  &  Willl/lmson  ;  Fain  &  Milner,  for  plaintiff 
in  error. 

Dabney  &  Fouche  ;  W.  K.  Moore,  for  defendant. 

Bleckley,  Judge. 

In  an  action  by  Johnson  against  the  railroad  company,  a 
verdict  was  rendered  for  the  plaintiff,  on  the  23d  of  No- 
vember, 1876.  Upon  the  same  day,  a  consent  order  was 
passed  by  the  court,  a«  follows :  ^'  It  is,  on  motion  of  coun- 
sel for  defendant,  and  by  consent  of  counsel  for  plaintiff, 
ordered  that  the  defendant  have  thirty  days  after  the  ad- 
journment of  this  court,  to  make  and  file  motion  for  new 
trial,  and  a  brief  of  the  testimony  approved  by  the  court, 
in  said  case,  and  that  said  motion  be  argued  and  decided  in 
vacation,  at  such  time  as  the  court  may  appoint,  provided 
counsel  can,  at  the  time,  argue  it  without  manifest  incon- 
venience." The  court  adjourned,  for  the  term,  on  the  next 
day,  that  is,  on  the  24th  of  November.  The  evidence  had 
been  taken  down  by  the  stenographic  reporter  appointed 
by  the  court,  whose  notes  could  not  be  read  by  any  of  the 
defendant's  counsel.  It  required  three  days  for  the  reporter 
to  write  them  out.     He  completed  this  work  within  a  few 
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days  after  the  court  adjourned,  and  more  than  once  informed 
one  of  the  counsel  for  defendant  that  the  evidence  was 
ready.  The  brief  was  not  presented  to  the  judge  for  ap- 
proval until  December  30th.  The  judge  approved  it  on  that 
day,  and  ordered  it  filed,  subject  to  the  right  of  plaintiff  to 
object,  if  the  time  for  filing  had  expired.  It  was  filed  on 
the  Ist  of  January,  1877.  The  motion  for  new  trial  was 
filed  on  the  28th  of  December,  1876.  It  was  presented  to 
the  judge  as  early  as  the  16th  of  that  month,  on  which  day 
he  signed  an  order  upon  it,  requiring  the  plaintiff  to  show 
cause,  as  soon  as  counsel  could  be  heard,  why  a  new  trial 
should  not  be  granted.  Service  of  the  motion  was  acknowl- 
edged by  plaintiff's  counsel  on  the  21st  of  December,  and 
on  the  22d,  one  of  the  defendant's  counsel  mailed  it  at 
Cartersville,  to  another  at  Calhoun,  with  a  request  to»file  it. 
In  the  regular  course  of  mail,  it  ought  to  have  reached  Cal- 
houn on  the  same  day,  or  the  day  following,  but  from  some 
unknown  cause,  it  was  delayed  until  the  28th,  the  same  day 
on  which  it  was  filed.  At  the  next  term  of  the  court, 
(March  term,  1877,)  the  motion  came  on  to  be  heard.  Coun- 
sel for  plaintiff  moved  to  dismiss  it,  on  the  ground  that  a 
brief  of  the  evidence  approved  by  the  court  had  not  been 
filed  within  the  thirty  days  limited  by  the  consent  order. 
Besides  resisting  the  motion  to  dismiss,  counsel  for  defend- 
ant moved  to  amend  by  changing  the  motion  for  new  trial 
into  one,  on  the  same  grounds,  then  made  as  in  extraordi- 
nary cases.  The  court  dismissed  the  original  motion,  and 
refused  a  new  trial  on  the  extraordinary  motion.  Both 
these  decisions  are  assigned  as  error. 

On  the  day  the  verdict  was  rendered,  the  parties,  by  consent, 
cut  loose  from  the  strict  law  of  new  trials,  and  put  them- 
selves upon  terms  of  their  own  choosing,  the  court,  by  an 
order  entered  on  the  minutes,  giving  its  sanction  to  the 
compact.  If  the  plaintiff  had  a  right  to  require  the  brief  of 
evidence,  and  the  motion  itself  to  be  made  out  and  filed  at 
that  term,  he  waived  it.  If  the  defendant  had  a  right  to 
postpone  the  filing  of  the  motion  and  the  brief  until  the 
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next  term,  that  was  waived  od  the  part  on  the  defendant 
It  was  competent  for  the  counsel  to  adopt  a  limitation  law 
of  their  own,  if  the  court  interposed  no  objection.     And  the 
limitation  which  they  voluntarily  established  was,  thirty  days 
after  the  adjournment  of  the  court.     Until  that  time  ex- 
pired, the  defendant  had  a  right,  by  contract,  to  make  out 
and  file  a  motion  for  new  trial  and  a  brief  of  the  evidence. 
After  the  consent  had  been  acted  upon,  the  plaintiff  could 
not  have  receded.     Kepudiation  of  the  consent  would  have 
operated  as  a  surprise  upon  the  defendant,  and  the  plaintiff 
would  not  have  been  allowed  to  retain  anadvanta^  acquired 
by  such  means.     6  Oa.,  176;  15  /J,,  307;  17  /ft.,  463;  19 
/ft.,  512.     It  is  quite  immaterial  whether,  in  point  of  law, 
the  judge  had  any  power  to  act  on  the  motion  for  new  trial 
in  vacation  or  not.     If  he  had  not,  the  papers,  had  they  been 
filed  in  terras  of  the  consent,  would  have  been  ready  for  the 
action  of  the  court,  when  there  was  a  court  to  act  on  them. 
There  was  certainly  no  legal  impediment  to  filing  them,  and 
the  order  was  undoubtedly  sufiicient  to  enable  the  judge  to 
act  officially  in  approving  the  brief  of  evidence,  provided  it 
had  been  presented  within  the  time  specified  in  the  order. 
All  that  the  consent  obliged  the  defendant  to  do  could  have 
been  dohe.     There  was  no  absolute  consent  to  argue  the 
motion  in  vacation.     That  was  to  depend  upon  the  conve- 
nience of  counsel.     It  seems  that  no  steps  were  taken  to 
bring  on  the  argument  until  the  next  term.     If,  at  that  time, 
the  defendant  had  shown  compliance  with  what  could  legally 
have  been  done  to  execute  the  stipulations  embraced  in  the 
consent  order,  he  would  have  had  a  standing  in  court.    But 
he  was  in  default  as  to  the  brief  of  evidence,  without  any 
show  of  excuse.     He  waited  until  after  the  thirty  days  had 
expired,  and  then  presented  it  to  the  judge  for  approval, 
and,  two  days  after  the  approval,  filed  it.     It  was  not  with 
the  motion  for  new  trial,  which  was  delayed  in  being  trans- 
mitted by  mail  from  one  of  defendant's  counsel  to  associate 
counsel.     If  it  had  been,  there  was  ample  time  before  that 
occurrence  for  it  to  have  been  presented  for  approval  and 
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filed.  Miscarriagee  Hy  mail  are  not  so  infrequent  as  to  jus- 
tify the  needless  postponement  of  the  business  of  thirty 
days  till  the  last  two  days  of  the  period.  When  the  last  day 
for  filing  was  the  24th  of  December,  it  was  not  altogether 
discreet  to  commit  the  motion  for  new  trial  to  the  mail  on 
the  22d,  to  be  carried  from  one  of  the  counsel  to  the  other. 
But  we  are  wholly  unable  to  see  what  the  failure  of  the 
mail  had  to  do  with  preventing  the  brief  of  evidence 
from  being  attended  to  in  due  time.  The  place  where  the 
papers  were  to  be  filed  was  GaUionn,  Gordon  county.  The 
brief  was  there  in  the  hands  of  the  stenographic  reporter. 
The  judge  resided  at  Dalton.  What  was  wanted  was  to 
convey  the  brief  from  Calhoun  to  Dalton,  and  bring  it  back. 
There  was  no  occasion  for  the  motion  to  go  to-Dalton  also.  It 
and  the  brief  ought  to  have  met  in  the  <5lerk's  office  at  Cal- 
houn. How  the  failure  of  the  motion  to  arrive  would  delay 
the  brief  is  beyond  our  comprehension.  As  it  was,  neither 
one  of  the  papers  was  filed  until  after  the  expiration  of  the 
thirty  days.  And  the  important  matter  of  revising  and  ap- 
proving the  brief  did  not  take  place  within  the  time.  We 
think  time  was  of  the  essence  of  the  agreement,  and  that, 
without  Providential  cause  or  some  overpowering  necessity, 
the  defendant  could  not  substitute  a  different  time  for  that 
fixed  by  the  consent  order.  None  of  the  cases  cited  by 
counsel  are  like  the  present,  as  will  be  seen  by  comparing 
them.  Plaintiff  in  error  cited,  Code,  §§  249,  3719,  3721 ;  1 
ITeUy,  252 ;  4  Oa.,  157 ;  21  /ft.,  214 ;  54  lb.,  Ill ;  55  /J., 
345 ;  23  /ft.,  498 ;  54  /ft.,  260,  256.  Defendant  in  error 
cited,  3  Kellj/,  217 ;  5  Ga.y  399 ;  8  /ft..  111. 
Judgment  affirmed. 


Charles  N.  Eountree,  guardian,  plaintiff  in  error,  vs.  Hugh 
L.  Dennabd  et  al.,  defendants  in  error. 

« 

A  guardian  of  one  minor  child  is  the  head  of  such  a  family  of  minor 
children,  ui^der  the  constitution  and  laws,  as  will  entitle  him  to  the 
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same  homestead  and  exemption,  as  if  the  family  of  minora  embraced 
more  than  one  child. 

Homestead.     Guardian  and  ward.     Before  Judge  Hill. 
Houston  Superior  Court.     November  Term,  1876. 

Reported  in  the  opinion. 

B.  M.  Davis;  Duncan  &  Miller,  by  brief,  for  pkintiff 
in  error. 

Warren  &  Grioe,  by  brief,  for  defendants. 

Jackson,  Judge. 

Rountree  was  the  guardian  of  one  minor  child,  who  was 
the  only  child  left  by  his  father,  and  the  question  on  appeal 
from  the  ordinary  was  whether  such  one  child  was  entitled 
to  a  homestead  and  exemption  as  a  family  of  minor  children 
would  have  been  entitled  to  under  the  constitution  and  laws, 
and  whether  the  guardian  could  have  the  same  set  apart  for 
the  benefit  of  one  child  just  as  for  a  family  of  more  than  one, 
if  more  had  survived  the  father. 

The  court  charged  the  jury  that  one  child  could  not  con- 
stitute a  family  of  minor  children  in  the  sense  of  those  words 
in  the  constitution ;  the  jury  found  against  the  application 
of  the  guardian,  and  the  guardian  excepted ;  and  the  ques- 
tion is,  was  the  charge  right  ? 

We  think  that  the  charge  was  wrong.  The  constitution 
declares  that  ^'  each  head  of  a  family,  or  guardian  or  truBtee 
of  a  family  of  minor  children,  shall  be  entitled  to  a  home- 
stead of  realty  to  the  value  of  two  thousand  dollars,  in 
specie,  and  personal  property  to  the  value  of  one  thousand 
dollars,  in  specie,  both  to  be  valued  at  the  time  they  are  set 
apart."     Code,  §5135. 

It  is  clear  that  the  head  of  a  family,  though  the  family  be 
but  one  child,  would  be  entitled  to  the  homestead.  The 
family  would  be  the  head  and  the  child. 
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In  case  there  should  be  no  father  or  mother,  then  the 
gnardian  becomes  the  head  of  the  family,  and  the  minor  and 
himself  would  constitute  the  family — the  property  being 
for  the  use  of  the  cliild. 

A  minor — particularly  a  very  young  one — would  live  with 
the  guardian,  and  be  part  of  his  family,  and  the  property 
would  be  for  a  family,  in  contemplation  of  law,  consisting  of 
this  guardian  and  child.  It  is  true  that  it  is  ruled  in  46  6a.j 
231,  that  a  widow,  without  any  child,  is  not  the  head  of  a 
family ;  and  that  is  right,  for  she  is  not ;  but  suppose  that 
she  had  one  child,  then  she  would  have  been,  and  she 
and  the  child  would  have  been  the  family — she  the  head 
and  the  child  the  other  part  of  it;  or  it  may  be,  as 
she  alone  could  not  get  the  homestead,  that  the  child  alone 
would  constitute  the  family  of  which  she  was  the  head. 
Can  the  child  be  deprived  of  the  homestead  because  it  has 
no  father  or  mother  % 

Was  this  the  spirit  and  sense  of  the  constitution  ?  We 
think  not ;  but  that  it  was  intended  to  give  to  orphans, 
whether  one  or  more,  the  same  rights  as  to  other  children 
whose  parent  was  alive,  and  the  fact  that  a  man  has  a  family 
is  true,  whether  that  family  be  one  child  or  many ;  and  the 
fact  that  a  widow  has  a  family  is  also  true,  whether  her  hus- 
band left  her  with  one  child  or  more. 

For  these  reasons,  looking  at  the  reason  and  spirit  of  the 
constitution,  and  the  law  which  copies  it — Code,  §2002 — 
and  not  sticking  in  its  bare  letter,  we  have  no  doubt  that  the 
court  below  erred  in  his  construction,  and  we  reverse  the 
judgment. 

Judgment  reversed. 


James  N.  Wall,  trustee,  plaintiff  in  error,  vs.  J.  L.  Clabk 

et  cU.y  defendants  in  error. 

Where  a  BherifTs  answer  to  a  rule  for  money  arising  from  a  sale  of  per- 
ishable property,  sets  up  a  certain  amount  as  expenses  incident  to 
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keeping  and  selling  the  same,  a  claimant  of  the  proceeds  thereof 
should  have  traversed  the  answer,  if  dissatisfied  with  the  amoaoS 
charged.  In  the  absence  of  such  traverse,  there  was  no  error  in  al- 
lowing the  account. 

SheriflFs.  Claims.  Practice  in  the  Superior  Court.  Be- 
fore Judge  Pam-R.  Oglethorpe  Superior  Court.  October 
Adjourned  Term,  1876. 

Reported  in  the  decision. 

J.  D.  Mathews  ;  J.  T.  Olivb,  for  plaintiff  in  error. 

J.  T.  Osborne  ;  Jno.  C.  Reed  ;  W.  G.  Johnson,  by  brief, 
for  defendants. 

Warner,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions  in  this 
case,  that  the  sheriff  of  Oglethorpe  county  levied  a  Ji.  fa.^ 
in  favor  of  Clark  vs.  W.  M.  Brawner,  on  certain  property 
therein  described,  to-wit :  one  sorrel  mare,  one  small  brindle 
ox,  twenty  five  bushels  corn,  eight  hundred  pounds  fodder, 
and  eleven  hundred  pounds  seed  cotton,  as  the  property  of 
the  defendant,  which  was  claimed  by  the  trustee  of  Mrs. 
Sallie  N.  Brawner  as  belonging  to  her  and  her  children. 
The  property  levied  on  being  of  a  perishable  nature,  it  was 
sold  by  the  sheriff  under  an  order  of  the  ordinary,  obtained 
at  the  instance  of  the  claimant,  and  brought  the  sum  of 
$158.51.     The  plaintiff  in  ^.  /a.  ruled  the  sheriff  for  the 
money  in  his  hands  arising  from  the  sale  of  said  property. 
The  sheriff  answered  the  rule,  and  returned  the  Jl.  fa.  with 
the  entries  made  thereon  as  a  part  of  his  answer,  which  was 
not  traversed,  from  which  it  appeared  that  the  sheriff  had 
charged  for  services,  costs  on  fi.  fa.y  commissions  for  sell- 
ing, and  costs  of  gathering  crop,  $60.71,  leaving  a  balance 
of  $97.81.     By  consent  of  the  parties,  an  issue  was  formed 
and  ordered  to  be  tried  by  the  court,  as  to  whether  the 
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money  arising  from  the  sale  •£  the  property  belonged  to  the 
claimant  or  to  the  defendant  in  Ji.  fa..  The  jury,  on  the 
trial  of  that  issae,  found  a  verdict  in  favor  of  the  claimant. 
In  disposing  of  the  rule  against  the  sheriff,  the  court  al- 
lowed the  sheriff  the  expense  incurred  by  him  in  selling  the 
property,  gathering  the  crop,  feeding  the  stock,  and  for 
hauling,  amounting  to  $51.20,  the  same  being  $9.51  less  than 
the  sheriff  claimed  in  his  return,  and  ordered  that  the  bal- 
ance be  paid  to  the  claimant.  The  court  further  ordered 
that  the  costs  of  the  levy,  and  all  the  other  court  costs,  be 
paid  by  the  plaintiff  in  Ji.  fa.  Whereupon  the  claimant 
excepted. 

We  find  no  error  in  the  ruling  of  the  court  in  view  of  the 
facts  contained  in  the  record.  If  the  claimant  thought  that  the 
sheriff  had  charged  too  much  for  expenses  incurred  by  him 
in  selling  the  property,  gathering  the  crop,  feeding  the 
stock,  and  for  hauling,  he  should  have  traversed  his  answer. 
When  the  answer  is  not  denied,  the  rule  against  the  sheriff 
^*  shall  be  discharged,  or  made  absolute,  according  as  the  court 
may  deem  the  answer  sufficient  or  not."     Code,  §3954. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Philip  H.  Delake,  plaintiff  in  error,  V8.  The  Central  Bail- 
road  AND  Banking  Company,  defendant  in  error. 

Discretion  not  abused  in  granting  a  new  trial. 

New  trial.     Before  Judge  Hill.     Bibb  Superior  Court. 
October  Adjourned  Term,  1876. 

Beported  in  the  opinion. 

John  C.  Rutherfokd,  for  plaintiff  in  error. 

R.  F.  Lton,  for  defendant. 


634  SUPREME  COURT  OF  GEORGIA. 

Delane  vs.  Tbe  Central  Railroad  A  Banking  Co. 

Bleckley,  Judge.  • 

A  passenger  paid  for  transportation  to  a  certain  mile  post 
The  conductor  engaged  to  stop  there  and  put  him  off.  On 
neariug  the  point,  the  passenger  left  the  car,  and  took  his 
position  on  the  steps,  ready  to  land.  The  speed  of  the  train, 
however,  was  but  ^lightly  checked ;  and  while  the  passenger 
was  upon  the  step,  and  somewhat  incumbered  with  baggage, 
the  train  being  in  rapid  progress,  a  sudden  jar  took  place  by 
some  movement  of  the  cars,  and  he  lost  his  footing  and  fell 
to  the  gix)und.  He  was  painfully  and  permanently  injured. 
He  sued  the  railroad,  and  the  jury  gave  him  a  verdict  for 
over  two  thousand  dollars  damages.  The  court  granted  a 
new  trial.  On  the  facts  in  the  record,  we  cannot  say  that 
the  court  abused  its  discretion. 

Reluctant  as  a  party  may  be  to  have  a  verdict  which  ib 
satisfactory  to  himself  set  aside,  it  will  happen  occasionally 
that  the  presiding  judge,  looking  at  the  matter  from  a  more 
disinterested  standpoint,  will  deem  it  his  duty  to  order  a 
new  trial.  It  is  a  rare  occurrence  that  such  a  thing  is  done 
without  some  good  reason  for  it.  There  is,  so  far  as  we 
have  observed,  no  tendency  to  take  undue  freedom  with 
verdicts.  There  is,  and  there  ought  to  be,  much  sacredneee 
in  the  verdict  of  a  jury,  and  this  is  nowhere  better  under- 
stood or  more  profoundly  realized  than  in  the  courts  where 
verdicts  are  rendered.  It  seems  to  us  they  are  there  re- 
spected at  their  true  worth ;  and  the  few  instances  in  which 
the  judges  exercise  their  constitutional  power  of  granting 
new  trials,  should  not  be  regarded  by  parties  and  counsel 
grudgingly.  A  good  case  will  not  be  apt  to  miscarry  on  a 
second  venture.  If  it  is  plain  enough  for  a  reviewing  court 
to  discern  its  merits,  the  chances  are,  that  it  will  not  be  lesB 
plain  on  another  presentation  in  the  superior  court.  In 
view  of  the  very  many  rulings  of  this  court  on  the  subject, 
we  are  of  opinion  that  we  cannot  reverse  the  judgment 
granting  a  new  trial.  Wo  purposely  confine  our  opinion  to 
this  one  point.    The  case  will  be  tried  de  novOy  and  if  any 
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errors  were  committed  on  the  former  trial,  the  presumption 
is  they  will  be  corrected  or  avoided  in  the  next.  56  Oa*, 
83,  398. 

Cited  for  plaintiff,  9  Ga,,  410 ;  56  /J.,  599 ;  40  /&.,  266 ; 
17  /*.,  267;  Code,  §§2972,  3034;  18  Ga,,  680;  28  /S.,  93, 
116;  35  lb.,  105;  38  7i.,  431;  40  lb.,  135,  666;  37  lb.. 
694;  45  lb.,  288;  38  K  T.,  131;  Sher.  &  Red.  on  Neg., 
383 ;  Whan  on  Neg.,  364.  For  defendant,  Code,  §3030 ; 
26  111.,  373 ;  44  lb.,  460 ;  26  Ind.,  228,  459 ;  28  lb.,  441 ; 
9  La.  An.,  441;  23  Penn.  St.,  147;  6  Gray,  64;  50  Ga^, 
353. 

Judgment  affirmed. 


Obediah   Harris,    plaintiff   in    error,  vs.  The  State   of 

Georgia,  defendant  in  error. 

On  conviction  of  simple  larceny  for  hog  stealing,  the  punishment  is 
confinement  in  the  penitentiary,  unless  the  jury  recommend  the  de- 
fendant to  mercy,  in  which  event  it  shaU  be  only  fine  or  imprison- 
ment in  the  common  jail,  or  work  in  chain-gang,  one  or  more;  there- 
fore, the  the  right  of  the  jury  to  recommend  to  mercy  is  a  most  im- 
portant right  for  the  defendant,  and  the  court  should  give  it  to  the 
jury  in  charge,  whether  requested  or  not. 

Criminal  law.     Charge  of  Court.     Before  Judge  Under- 
wood.    Walker  Superior  Court.     February  Term,  1877. 

Reported  in  the  opinion. 

W.  F.  Hons ;  D.  C.  Sutton  ;  J.  C.  Clements,  by  brief, 
for  plaintiff  in  error. 

C.  T.  Clements,  solicitor  general,  for  the  state. 

Jackson,  Judge, 

The  defendant  was  indicted  for  hog  stealing,  and  was 
40 


636    SUPEEME  COURT  OF  GEORGIA. 


Harrii  V9.  The  State. 


found  guilty.  A  motion  was  made  for  a  new  trial,  mainly 
on  the  ground  that  the  court  erred  in  not  charging  the  jury 
that  they  had  the  right  to  recommend  the  defendant  to  the 
mercy  of  the  court,  and  thus  reduce  his  crime  below  felony 
and  save  him  from  the  penitentiary.  No  request  was  made 
to  give  this  charge,  and  the  question  is,  whether  it  enters 
80  manifestly  into  the  law  of  the  case,  and  the  right  of  the 
defendant  so  materially  turns  upon  it  that  the  court  was 
bound  to  give  it,  whether  asked  for  or  not. 

Section  4399  of  the  Code  makes  cattle  stealing  punisha- 
ble with  penitentiary  imprisonment,  unless  the  prisoner  be 
recommended  to  mercy,  in  which  event  he  shall  he  punished 
as  prescribed  in  section  4310  of  the  Code.  Section  4310 
makes  his  punishment  only  fine,  imprisonment  in  jail,  or 
work  in  chain-gang — any  one  or  more  of  these  punishments. 
Section  4401  makes  hog  stealing  punishable  as  prescribed  iu 
section  4310 ;  but  the  act  of  1875,  page  26,  puts  hog  stealing 
on  the  same  footing  with  cattle  stealing ;  and  therefore  the 
offense  is  a  penitentiary  offense,  unless  the  jury  recommend 
to  mercy;  then  the  defendant  shall  be  punished  as  pre- 
scribed in  section  4310.  So  it  is  clear  that  it  is  for  the  jury 
not  only  to  pass  upon  the  guilt  of  the  accused,  but  to  fix 
the  punishment,  to  grade  the  offense,  to  determine  whether 
it  be  felony  or  misdemeanor.  This  is  an  important  right  of 
the  accused,  to  have  his  offense  graded  and  the  penalty  of 
the  law  fixed  by  the  jury.  The  statute  gives  him  the  right, 
but  the  court  below  took  it  from  him  by  not  telling  the 
jury  that  the  law  gave  it  to  him,  and  that  they  must  pass 
upon  his  guilt,  the  nature  and  extent  of  it,  so  as  to  send 
him  to  the  penitentiary,  or  to  jail,  or  chain-gain,  or  perhaps 
to  subject  him  only  to  a  fine.  It  seems  just  as  necessary  to 
give  the  charge  in  such  a  case,  as  in  the  case  of  homicide  to 
give  its  various  grades.  We  think  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial  on  this  ground. 

If  there  be  other  minor  errors,  the  court  will  correct 
them  when  the  case  is  tried  again ;  there  seems  to  be  none 
of  consequence  disclosed  in  the  record. 

Judgment  reversed. 
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Bbrbiek  Kice,  plaintiff  in  error,  vs,  William  C.  Pasoual, 

defendant  in  error. 

A  guardian  cannot  borrow  money  and  bind  his  ward  therefor,  nor  can 
he,  by  any  contract  other  than  those  specially  allowed  by  law,  bind 
his  ward's  property,  or  create  any  lien  thereon. 

Guardian  and  ward.  Contracts.  Before  Judge  Babtlbtt, 
Patnam  Superior  Court.     March  Term,  1877. 

Reported  in  the  opinion. 

Thomas  G.  Lawsok,  by  N.  J.  Hammond,  for  plaintiff  in 
error. 

W.  F.  ife  H.  A.  Jenkins,  by  brief,  for  defendant. 

Warnek,  Chief  Justice. 

The  plaintiff  brought  his  action  against  Benjamin  I.  Pas- 
chal, and  William  C.  Paschal,  guardian  of  Elisha  Paschal, 
on  an  account  for  $412.65,  the  items  of  which  appear  on  the 
face  of  the  account  to  have  been  charged  to  B.  I.  Paschal, 
and  who  subsequently  gave  his  invidual  note  in  liquidation 
thereof.  On  the  trial  of  the  case,  it  appeared  from  the  plain- 
tiff's evidence,  that  B.  I.  Paschal  cultivated  a  plantation  with 
the  mules  thereon,  which  was  the  joint  property  of  himself 
and  his  minor  brother,  Elisha  Paschal,  for  whom  W.  C. 
Paschal  was  guardian,  and  that  the  account,  as  made  out  and 
charged  to  B.  I.  Paschal,  was  for  the  joint  benefit  of  B.  I.  and 
his  minor  brother,  Elisha  Paschal,  for  whom  the  defendant, 
W.  C.  Paschal,  was  the  gtiardian,  as  before  stated.  When 
the  plaintiff  closed  his  evidence,  the  defendant,  W.  C.  Pas- 
chal, moved  the  court  for  a  nonsuit  so  far  as  he  was  con- 
cerned. The  plaintiff  proposed  to  amend  his  declaration, 
(but  how  or  in  what  particular  does  not  appear,)  the  court 
holding  that  no  amendment,  under  the  evidence,  would 
entitle  him  to  recover  against  the  defendant,  W.  C.  Paschal, 
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as  guardian,  and  granted  the  motion  for  a  nonsuit  as  to  him. 
Whereupon  the  plaintiff  excepted. 

By  the  provisions  of  the  Code,  guardians  are  allowed  to 
make  certain  specified  contracts  for  the  benefit  of  the  es- 
tates of  their  wards  whenever  the  same  are  approved  by  the 
ordinary  of  the  county ;  but  the  1837th  section  declares  that 
"the  guardian  cannot  borrow  money  and  bind  his  ward 
therefor,  nor  can  he,  by  any  contract  other  than  those  spe 
eially  allowed  by  law,  bind  his  ward's  property,  or  create 
any  lien  thereon."  In  view  of  this  provision  of  the  Code. 
we  are  unable  to  perceive  how  the  plaintiff  could  have 
amended  his  declaration  so  as  to  entitle  him  to  recover  under 
the  evidence  against  W.  C.  Paschal,  as  guardian.  Therefore 
the  court  did  not  err  in  granting  the  motion  for  a  nonsuit 
as  to  him. 

Let  the  judgment  of  the  court  below  be  affirmed. 


William  Tatum,  plaintiff  in  error,  vs.  The  State  of  GeoboUj 

defendant  in  error. 

Where  the  assault  was  by  inflicting  a  dangerous  wound  upon  the  bead 
with  a  stick,  proved  by  a  physician  to  have  been  a  weapon  likely  to 
produce  death,  and  exhibited  at  the  trial  in  presence  of  the  jury,  and 
where  the  evidence  disclosed  no  motive  for  the  assault,  other  th»in  a 
wicked  intention  to  take  the  life  of  a  sleeping  man,  a  verdict  for 
assault  with  intent  to  murder  is  not  wanting  in  support,  either  as  to 
the  character  of  the  weapon,  or  as  to  the  existence  of  the  specific  in- 
tent to  murder. 

Criminal  law.  Assault  with  intent  to  murder.  Before 
Judge  McOltchen.  Catoosa  Superior  Court.  May  Ad- 
journed Term,  1877. 

Reported  in  the  opinion. 

J.  A.  WJoHNsoN,  by  brief,  for  plaintiff  in  error. 
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A,  T.  Hackett,  solicitor  general,  for  the  state. 

Bleckley,  Judge. 

Two  brothers  set  out  from  Haralson  county  to  find  a  bet- 
ter country.  They  had  with  them  two  satchels,  a  pistol,  a 
mule  worth  sixty  or  seventy  dollars,  and  a  watch  worth  eight 
or  nine  dollars.  They  intended  to  go  into  Cherokee  county. 
As  they  journeyed  in  that  direction,  a  stranger,  who  traveled 
on  foot,  and  carried  a  stick,  a  pistol  and  a  satchel,  overtook 
them,  and  prevailed  upon  them  to  change  their  destination- 
He  was  going  to  Tennessee,  and  wanted  them  to  go  with 
hinu  Satisfied  with  the  inducements  which  he  mentioned, 
they  consented  ;  and  for  four  days,  the  party  went  on  ami- 
cably together.  The  mule  served  first  one  and  then  another, 
the  stranger  taking  his  turn  on  the  saddle  with  the  rest. 
On  the  night  of  the  fourth  day,  they  lodged  in  an  uninhab- 
ited house  in  Catoosa  county.  Their  bed  was  an  old  door- 
shntter  placed  in  front  of  the  fire.  Sometime  before  day, 
the  next  morning,  the  brothers  arose  and  found  the  stranger 
already  up.  Leaving  him  up,  they  lay  down  again,  and  fell 
asleep.  While  they  slept,  he  assaulted  one  of  them  violently 
with  his  stick,  inflicting  a  dangerous  wound  upon  the  head, 
and,  in  the  struggle  which  ensued,  dislocating  or  injuring 
severely  two  fingers  of  the  hand.  The  other  brother, 
awakened  by  the  noise,  and  calling  out  to  know  what  was 
the  matter,  was  also  attacked  with  the  stick,  and  beaten  on 
the  head.  The  brothers  escaped  from  the  house,  and  the 
stranger  went  oflE  through  the  darkness,  and  did  not  return. 
The  assault  commenced  and  ended  in  silence.  The  motive 
and  purpose  of  it  were  left  unexplained.  There  had  been 
no  previous  disagreement  or  difficulty.  At  the  trial,  the 
stick  used  on  the  occasion  was  exhibited  to  the  jury.  A 
physician  testified  that  it  was  a  weapon  likely  to  produce 
death.  Like  evidence  was  given  by  the  prosecutor,  whose 
head  it  had  wounded.  The  jury  found  a  verdict  of  guilty. 
A  motion  for  new  trial  was  overruled  by  the  court ;  the  sole 
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grounds  of  the  motion  being,  that  the  verdict  was  without 
sufficient  evidence,  contrary  to  evidence,  and  contrary  to 
law. 

It  is  urged  in  argument  that  the  stick  was  a  mere  walk- 
ing-stick, and  that  wliile  it  might  by  chance  have  produced 
death,  it  was  not  likely  to  do  so.  To  this  we  answer,  that 
the  jury  saw  it  for  themselves,  and  had,  besides  the  opinion 
of  a  physician  in  respect  to  its  efficiency  as  a  deadly  weapon. 
The  prosecutor,  who  had  felt  its  application  to  his  own  head, 
gave  substantially  the  same  opinion.  There  is  no  descrip- 
tion of  the  stick  in  the  record  ;  neither  its  size  nor  weight  is 
stated.  The  wound  it  produced,  is  shown  by  the  testimonr 
of  the  physician  to  have  been  a  dangerous  wound.  We  can 
see  no  reason  to  doubt  that  the  stick  was  a  weapon  likely  to 
produce  death.  It  is  urged,  also,  that  no  intent  to  mnrder 
was  established — that  no  motive  to  commit  murder  appeared 
from  the  evidence ;  and  that  if  there  had  been  a  motive,  the 
opportunity  was  so  favorable,  there  would  have  been  actual 
murder,  and  not  a  mere  attempt.  It  is  asked  why  was  not  the 
pistol  used  ?  or  a  knife  ?  or  a  rock  ?  or  a  heavy  club  ?  We  sup- 
pose assassins,  like  other  mortals,  are  liable  to  make  mistakes. 
Men,  even  when  their  ends  are  wise  and  virtuous,  do  not 
always  select  the  best  means  at  their  command.  There  ifi  no 
presumption  that  those  having  foolish  and  wicked  ends  in 
view,  are  either  more*discreet  or  more  fortunate.  It  is  a 
great  blunder  to  engage  in  crime  at  all,  and  how  many  sub- 
ordinate or  secondary  blunders  may  occur  in  the  course  or 
a  criminal  transaction,  is  matter  of  much  uncertainty.  R 
is  said  there  had  been  no  dispute,  and  nothing  to  engender 
malice ;  and  that  if  the  prisoner's  motive  was  to  plunder  his 
fellow-travelers,  he  might  have  accomplished  his  purpose 
while  they  were  asleep,  witli  even  greater  security  than  by 
attempting  to  slay  them  one  at  a  time.  But  this  is  to  sup- 
pose the  prisoner  guided  by  correct  reasoning,  when  the 
strong  probability  is,  that  he  was  guided  by  false  reasoning. 
He  Jicted  like  a  fool,  and  it  is  altogether  unlikely  that  he  rea- 
soned like  a  philosopher.    His  mind  went  astray,  and  who  can 
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follow  itt  It  »  not  pretended  that  he  waa  inaane ;  and  if 
he  was  not»  he  mnat  have  had  some  motive  for  striking  a 
sleeping  man  on  the  head  with  a  stick  in  a  lonely  outhouse. 
He  acted  as  if  he  meditated  murder,  either  for  its  own  sake, 
or  as  a  means* to  some  other  end.  By  his  actions  he  must 
be  judged.  Let  him  suffer  the  penalty. 
Judgment  affirmed. 


Ellendeb  E.  Odell,  plaintiff  in  error,  V8.  Andrew  J.  Mundy 

et  al.^  defendants  in  error. 

Equity  will  not  restrain  the  security  on  appeal,  to  whom  the  judgment 
was  transferred,  from  collecting  the  condemnation  money  out  of  his 
principal,  because  the  attorneys  of  the  principal  neglected  their  duty 
to  attend  to  the  principaVs  case,  though  the  principal  was  sick  at  the 
time. 

Equity.  Principal  and  security.  Attorney  and  client. 
Before  Judge  Kice.  Hall  (younty.  At  Chambers.  July 
31,  1877. 

Reported  in  the  opinion. 

J.  W.  Towery,  by  Frank  Haralson,  for  plaintiff  in  error. 

No  appearance  for  defendants. 

Jackson,  Judge. 

This  bill  set  out  that  Messrs  Estes  &  Langston  were  em- 
ployed to  represent  certain  cases  by  one  Odell,  and  agreed 
to  look  to  Odell  for  fees,  though  the  cases  were  for  the  ben- 
efit of  complainant,  the  wife  of  the  said  Odell ;  that  Estes 
&  Langston  sued  Mrs.  Odell,  with  her  husband,  for  their 
fees  in  the  justice  court  and  recovered  against  both ;  that 
an  appeal  was  taken  to  the  superior  court,  wlien  Andrew  J. 
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Mundy  stood  security  on  the  appeal  for  Odell  and  wife; 
that,  on  the  trial  of  the  appeal  case,  the  complainant  and 
her  husband  were  both  sick ;  that  they  had  employed  Wm. 
L.  Marler,  Esq.,  to  attend  to  the  defense  of  their  case,  who 
failed  and  neglected  to  do  so,  but  abandoned  the  case  for 
some  reason  not  set  out  in  the  bill ;  that  Estes  &  Langston 
recovered  against  complainant  and  her  husband  and  Mundy, 
the  security,  on  the  appeal ;  that  Estes  &  Langston  have 
transferred  the  judgment  to  Mundy  without  recourse  ou 
them  ;  and  that  Mundy  has  had  the  ,;?.  fa.  levied  on  a  lot 
of  land  of  complainant,  and  that  complainant's  husband  has 
gone  into  bankruptcy  and  is  worth  nothing,  and  she  will 
have  the  entire  debt  to  pay.  Wherefore,  upon  these  allega- 
tions, without  more,  she  prayed  for  an  injunction;  the 
chancellor  refused  to  grant  it,  and  she  excepted. 

There  is  no  allegation  that  this  security  has  done  any 
wrong  by  colluding  with  Estes  &  Langstou,  or  otherwise, 
and  not  one  particle  of  equity  in  the  bill  of  complainant 
The  land  ought  to  pay  the  debt,  and  relieve  her  surety  on 
her  appeal. 

Judgment  affirmed. 


Reuben  W.  Wade,  administrator,  for  use,  plaintiff  in  error, 
vs.  William  A.  Gbaham,  defendant  in  error. 

1.  DUigence  requires  that  couDsel  for  plaintiff  id  error  should  ascertain 
whether  their  case  had  reached  the  term  of  this  court  to  which  it  ^^ 
by  law  returnable;  if  it  has  not,  immediate  steps  should  he  taken  by 
mandamus  to  cause  the  necessary  papers  to  be  forwarded. 

2.  When  a  bill  of  exceptions  has  been  certified  and  signed  by  the  judge 
and  filed  in  the  clerk's  ofllce  of  the  court  below,  as  required  by  1«^' 
then,  in  legjil  contemplation,  this  court  acquires  jurisdiction  of  tbe 
case,  and  the  application  to  establish  a  copy  thereof  from  tbftt  on 
file  in  the  clerk's  oflJce  in  the  court  below,  in  lieu  of  the  lost  orig' 
inal,  should  be  made  to  this  court,  and  not  to  the  court  below. 
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Practice  in  the  Supreme  Court.  Lost  papers.  Before  the 
Supreme  Court,  August  Term,  1877. 

Reported  in  the  opinion. 

E.  C.  BowEK,  for  plaintiff  in  error. 

R.  E.  Kennon  ;  Herbert  Fielder,  by  Z.  D.  Harrison,  for 
defendant. 

Wabner,  Cliief  Justice. 

When  this  case  was  called  for  a  hearing  upon  the  docket, 
the  defendant  in  error  made  a  motion  to  dismiss  it,  on  tlie 
ground  that  it  had  not  been  sent  up  to  this  court  witliin  the 
time,  and  in  the  manner  prescribed  by  law. 

It  appears,  from  what  purports  to  be  an  established  copy 
of  a  record,  now  before  us,  from  (/lay  superior  court,  that 
the  original  bill  of  exceptions  was  certified  and  signed  by 
the  presiding  judge,  on  the  3d  day  of  October,  1876,  and 
filed  in  the  clerk's  office  on  the  18th  of  October,  1876,  but 
which  original  bill  of  exceptions,  together  with  the  record, 
never  reached  this  court,  and  was  alleged  to  have  been  lost 
in  the  transmission  thereof  from  the  court  below  to  this 
court.  At  the  September  term  of  Clay  superior  court,  on 
the  25th  day  of  that  month,  1877,  an  order  was  granted  by  the 
court  establishing  a  copy  of  said  lost  bill  of  exceptions  in  lieu 
of  said  lost  original,  and  directing  that  the  clerk  of  said  coui't 
transmit  the  same  Instanter  to  the  clerk  of  this  court,  which 
is  the  record  and  bill  of  exceptions  upon  which  the  plain- 
tiff in  error  now  claims  this  court  shall  hear  the  case. 

The  original  bill  of  exceptions  signed  by  the  judge,  which 
was  the  writ  of  error,  was  returnable  to  the  last  January  term 
of  this  court.  It  was  the  duty  of  the  plaintiff  in  error,  in  the 
exercise  of  ordinary  diligence,  to  have  known  whether  his 
case  had  reached  the  January  term  of  the  court,  and  if  it 
had  not,  to  have  inquired  as  to  the  cause  of  the  delay,  and 
if,  upon  such  inquiry,  he  had  ascertained  that  the  papers 
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had  been  lost  in  the  transmission  thereof,  to  have  at  onee 
applied  to  this  court  for  an  order  to  establish  copies  thereof 
from  those  on  file  in  the  clerk's  office  in  the  court  bekw, 
which  would  furnish  the  best  evidence  of  the  contents  of 
the  originals,  and  then  had  the  case  entered  upon  the  docket 
of  this  court,  so  as  to  have  been  heard  at  the  first  term  of 
the  court  to  which  the  case  was  made  returnable,  as  re- 
quired by  the  constitution  and  laws  of  the  state.  When  a 
bill  of  exceptions  has  been  certified  and  signed  by  the  judge 
and  filed  in  the  clerk's  office  of  the  court  below,  as  required 
by  law,  then,  in  legal  contemplation,  this  court  acquires  ju- 
risdiction of  the  case,  and  the  application  to  establish  a  copy 
thereof,  from  that  on  file  in  the  clerk's  office  in  the  court 
below,  in  lieu  of  the  lost  original,  should  have  been 
made  to  this  court,  and  not  to  the  court  below.  The 
plaintiff  in  error  having  failed  to  exercise  the  proper  dili- 
gence to  have  had  their  case  entered  upon  the  docket  of 
this  court  at  the  January  term  thereof,  to  which,  by  law,  it 
was  made  returnable,  so  that  it  could  have  been  heard  at 
that  term,  the  case  must  be  dismissed,  and  it  is  so  ordered. 
Whereupon  the  plaintiff  in  error  then  moved  the  court  for 
leave  to  withdraw  his  case,  which  he  was  allowed  to  do. 


A.  McLewis,  plaintiff  in  error,  vs.  Thomas  D.  Fusobbsov, 

defendant  in  error. 

1.  Where  one  of  the  sureties  on  a  tax  collector's  bond,  executed  in 
May,  1871.  had  a  private  arrangement  whereby  the  collector  and 
himself  were  to  divide  the  profits  of  the  office,  and  they  did  divide 
accordingly,  and  the  collector  afterwards  proved  a  defaulter  to  the 
public,  a  co-surety  who  has  been  forced  by  suit  upon  the  bond  to 
pay  off  a  part  of  the  default,  has  a  right  of  action  for  his  reim- 
bursement against  the  surety  who  shared  with  the  coUector  in  the 
profits  of  the  office,  the  share  thus  realized  by  the  latter  being  suffi- 
cient in  amount  to  indemnify  all  the  sureties. 

2.  Where  the  action  is  by  a  nominal  plaintiff  for  the  use  of  the  person 
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who  should  have  been  the  sole  plaintiff,  the  declaration  is  amenda- 
ble,  (56  Oa. ,  554,)  and  the  supreme  court,  to  uphold  a  reco^raiy 
which  is  correct  in  substance,  will  direct  an  amendment  striking 
the  name  of  the  nominal  plaintiff  and  substituting  the  usee  as  suing 
in  his  own  right. 

Principal  and  security.  OflBcers.  Bonds,  Parties.  Amend- 
menta.  Practice  in  the  Supreme  Court.  Before  Judge 
Hall.     [Jpson  Superior  Court.    May  Term,  1877. 

Eeported  in  the  opinion. 

Speeb  &  Stewart,  for  plaintiff  in  error. 

J.  A.  Hunt,  for  defendant. 

Bleckley,  Judge. 

The  plaintiff  below  recovered.  A  new  trial  was  moved 
for  and  refused.  The  action  was  predicated  upon  this  state 
of  facts :  In  1871,  there  was  a  tax  collector,  whose  term  of 
service  was  two  years.  It  was  necessary  for  him  to  give 
bond.  The  plaintiff  below  signed  as  one  of  the  sureties. 
The  defendant  below,  before  the  bond  was  accepted,  signed 
it  also,  and  procured  others  to  sign,  agreeing  with  them 
that  he  would  protect  them  against  loss,  but  making  no  such 
agreement  with  the  plaintiff,  who  did  not  even  know  that 
the  defendant,  or  any  of  those  he  procured  to  sign,  were  to 
be  parties  to  the  instrument.  The  defendant  was  inter- 
ested with  the  collector  in  the  commissions.  This  was  his 
inducement  to  become  a  surety  upon  the  bond,  and  to  get 
others  to  join  him.  The  arrangement  was  a  private  one 
between  the  defendant  and  the  collector ;  at  least,  it  was 
unknown  to  the  plaintiff.  A  part  of  the  arrangement  was, 
that  the  defendant  was  to  furnish  a  horse  and  buggy,  carry 
the  collector  around,  pay  all  expenses,  and  assist  him  in  the 
work  of  collecting.  The  commissions  were  to  be  divided 
between  them  upon  a  ratio  agreed  upon.  The  bargain  was 
carried  out,  and  full  performance  took  place  on  both  sides. 
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The  collector,  however,  proved  a  defaulter  to  the  county  as 
to  a  part  of  the  taxes  of  1872,  and  became  insolvent.  The 
bond  was  sued  upon,  and  judgment  was  rendered  for  the 
amount  of  the  default.  The  defendant  paid  up  his  due 
proportion,  and  that  of  each  of  the  co-sureties,  who  had 
signed  at  his  instance.  The  plaintiff  paid  his  under  the 
compulsion  of  a  levy  upon  his  property  by  the  sheriff,  and 
then,  in  the  name  of  the  sheriff  for  his  use,  brought  the 
present  action  against  the  defendant  to  reimburse  himself. 
According  to  the  weight  of  the  evidence,  the  share  of  the 
defendant  in  the  collector's  commissions  amounted  to  more 
than  the  officer's  default. 

1.  The  motion  for  new  trial  embraces  various  grounds, 
but  none  of  them  are  of  a  nature  to  require  the  case  to  be 
tried  over,  if  the  plaintiff  ought,  ex  (vqxLO  et  hono^  to  have 
recovered.  That  is  the  sole  question  affecting  the  real  sub- 
stance of  the  case.  There  was  no  specific  objection  made 
in  the  court  below  to  the  parties,  either  for  non-joinder  or 
misjoinder;  nor,  so  far  as  appears,  was  it  contended  that 
the  remedy  was  in  another  foruin.  We  shall  content  our- 
selves with  holding,  in  general  terms,  that  the  action  was 
maintainable,  and  that  substantial  justice  was  done.  If  ^^ 
defendant  was  virtually,  by  reason  of  his  participation  in 
the  profits,  a  co-principal  in  the  bond  with  the  tax  collector, 
and  the  office  was  held  between  them  in  a  kind  of  partner- 
ship, then  the  defendant  was  interested  in  the  consideration 
of  the  bond,  and  the  plaintiff  was  not ;  from  which  it  would 
result,  that  the  plaintiff  was  surety  for  the  defendant  a« 
well  as  for  the  collector,  and  the  legal  ground  of  the  action 
would  be  that  of  money  paid  by  a  surety  for  his  principal  ^ 
use.  On  the  other  hand,  if  the  defendant's  contract  for* 
participation  in  the  profits  was  illegal  and  void,  because  m 
the  nature  of  a  purchase  of  a  public  office  concerning  the 
revenue,  (see  the  statute  of  5  &  6  Edw.  vi.;  12  E.  C  h. 
Reports,  417,  418,  and  compare  8  Ga,,  553,)  then  the  money 
which  the  defendant  obtained  from  the  collector  under  th»* 
contract,  did  not  vest  in  him  as  his  own,  but  was  a  fund  ^^ 
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his  bands  belonging  to  the  collector,  which,  though  the 
collector,  being  in  pari  delictOy  could  not  recover  back,  yet, 
he  being  insolvent,  his  creditors  might  recover  it.  So,  too, 
the  defendant,  though  originally  taking  no  title  to  it,  might 
retain  it  for  his  indemnity  against  loss  by  his  suretyship  on 
the  bond.  But  thus  treating  it,  he  would  be  constrained  to 
apply  it  as  much  for  the  protection  of  his  co-surety  as  for 
his  own  protection,  since  a  surety  having  indemnity  is 
not  pennitted  by  the  law  to  appropriate  it  to  screen  him- 
self alone,  but  must  admit  his  fellows  to  share  in  it  on 
equal  terms.  1  White  &  Tudor's  L.  C.  in  Eq.,  top  page 
119,  notes  to  Dering  vs.  Earl  of  Winchelsea;  Lumpkin,  J., 
in  Oahorn  t»^.  Ordinat^^  17  Ga,^  125.  Again,  a  surety 
paying  his  money  for  the  principal,  is  subrogated  to  all  the 
rights  of  the  creditor.  Code,  §2176;  12  Ga,,  57;  28  /6., 
169;  1  White  &  Tudor,  mipra^  top  page  117.  Perhaps  no 
aid  could  be  derived  from  this  rule,  except  as  to  so  much 
of  the  commissions  as  accrued  in  1872 — the  year  in  which 
the  default  occurred.  Whatever  money  was  kept  from  the 
county  and  turned  over  by  the  collector  to  the  defendant, 
under  the  name  of  commissions,  would  be  public  money, 
and  the  county  could  have  recovered  it  as  such  while  the 
collector's  default  was  unsatisfied.  To  the  extent  of  the 
amount  paid  by  the  plaintiff  to  the  county  in  satisfaction 
of  that  default,  he  succeeded  to  such  rights  of  action  as  the 
county  had. 

2.  With  respect  to  the  sheriff  as  a  nominal  party  plaintiff, 
he  is  a  stranger  in  a  strange  land.  He  might  have  been 
stricken  by  amendment,  and  ought  to  have  been,  even  with- 
out any  demurrer  or  motion.  56  6ra.,  55:t.  Though  we 
affirm  the  judgment  refusing  a  new  trial,  we  think  the 
sheriff  should  go  out,  and  we  direct  accordingly. 

Cited  for  reversal :  1  Addison  on  Contracts,  59 ;  Code, 
§§2750,  2753 ;  acts  of  1871-2,  p.  285 ;  41  Ga.,  315 ;  35  /6., 
176 ;  Addison  on  Contracts,  §§266,  302.  For  affirmance : 
Code,  §2176. 

Judgment  affirmed. 
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The  Mayor  and  Council  of  the  City  of  Macon,  plaintiff  i^ 
error,  vs.  The  First  National  Bank  of  Macon,  defendant 
in  error. 

The  buBinesB  of  a  national  bank,  operating  under  the  laws  of  the  United 

States,  is  not  liable  to  a  tax  by  the  municipal  authorities  of  the  city  ^ 

where  it  is  located,  and  if  attempted  to  be  enforced,  the  attempt  | 

will  be  restrained  by  injunction. 

Injunction.  Tax.  Banks.  Municipal  corporationB.  ^- 
f  ore  Judge  Qrick.  Bibb  County.  At  Chambers.  October 
9,  1877. 

Beported  in  the  opinion. 

R.  W.  Jernison,  for  plaintiff  in  error. 

Lanier  &  Anderson,  Hill  &  Harris,  for  defendaJ^*^ 

Jackson,  Judge. 

« 

The  city  authorities  of  Macon  levied  a  tax  upon  th^   '^^^ 
ness  of  the  First  National  Bank,  operating  therein  und^^ 
act  of  congress;  the  bank  applied  for  an  injunctio^^^^ 
chancellor  granted  it,  and  the  city  excepted.  , 

We  think  that  the  chancellor  was  right.     Whil^^ 
property  owned  by  the  bank  may  be  taxed  by  state  ai^^^* 
ity,  and  the  shares  owned  by  the  stockholders  may  \p^  ^  , 
taxed,  the  business  of  the  bank — its  right  to  <)perate  aX*^ 
banking  business — cannot  be  taxed  by  the  states ;  and  if  "  ^ 
of  course  it  cannot  be  by  any  municipality  which  deriv^^ 
taxing  power  from  the  state.     The  distinction  betweex^^ 
right  to  tax  property  and  that  to  tax  business  in  cas^^ 
agencies  working  under  federal  authority  is  well  settled? 
think,  by  the  supreme  court  of  the  United  States.    4  W^t*   . 
ton,  430;  9  Wallace,  353;  18  /&.,  5,  10,  36,  37.    Ther^  ^ 
nothing  decided  in  any  subsequent  case  which  controV^^"^ 
this  distinction. 
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As  this  is  clearly  an  effort  to  tax  the  lousiness  of  this  bank, 
it  is  illegal,  and  the  chancellor  did  right  to  grant  the  in- 
junction.    See  Kevised  Statutes  U.  S.,  sections  5214,  5219. 

Judgment  affirmed. 


John  Humphrey,  administrator,  plaintiff  in  error,  vs.  Dan- 
nci.  M061LL  et  al.y  administrators,  et  a/.,  defendants  in 
error. 

1.  Where  a  plaintiff  in  fi.  fa,  purchases  at  the  sale  of  property  under 
his  execution,  he  stands  upon  the  same  footing  as  any  other  pur- 
chaser, in  respect  to  Irregularities  of  the  sheriff  in  levying,  adver- 
tising and  selling.  If  he  purchases  without  notice  of  these  irregu- 
larities, he  acquires  a  good  title. 

2.  Upon  failure  of  a  purchaser  to  comply  with  his  bid,  the  sheriff  may 
resell  the  property,  within  legal  hours,  on  the  same  day,  without 
re-advertisement. 

8.  The  evidence  was  conflicting,  and  this  court  will  not  interfere. 

Sheriff.  Levy  and  sale.  Notice.  Verdict.  Before  Judge 
Wbiout.    Decatur  Superior  Court.    May  Term,  1877. 

Daniel  Humphrey  filed  his  bill  against  John  M.  Donalson 
and  the  sheriff  of  Decatur  county,  making,  in  brief,  the 
following  case : 

The  sheriff  levied  a  Ji.fa.  in  favor  of  Donalson  on  three 
lots  of  land  belonging  to  complainant,  advertised  them  only 
three  weeks,  gave  no  notice  of  levy,  and  brought  them  to  sale 
on  the  first  Tuesday  in  January,  1872.  One  Jos.  Mathews 
became  the  purchaser  for  $885.00.  Subsequently,  on  the 
same  day,  the  sheriff  again  exposed  the  lots  for  sale.  One 
was  bought  by  Donalson  for  $275.00,  the  other  two  by 
Mathews,  for  $425.00,  which  were  much  less  than  their 
respective  values.  Mathews  has  since  returned  his  to  com- 
plainant. Between  the  two  sales,  complainant  tendered  to 
the  sheriff,  by  his  agent,  the  full  amount  of  the  fi.  fa. — 
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Mathews  waiving  his  right  and  agreeing  thereto.  The 
sheriff  refused  to  accept  it,  but  proceeded  witli  the  second 
sale.  After  the  second  sale,  complainant  bargained  with 
tlie  purchaser  at  the  first  sale  to  take  his  bid  and  stand  in 
his  place ;  and  they  offered  such  amount  to  the  sheriflE  and 
demanded  a  deed,  which  was  refused.  The  bill  charges 
fraud,  notice  of  facts,  collusion,  and  an  inordinate  desire  on 
Donalson's  part,  for  the  possession  of  said  land.  The  prayer 
was  for  cancellation  of  the  deed  to  Donalson ;  for  a  decree 
that  the  sheriff  receive  the  amount  of  the  Ji.  fa,  and  dis- 
miss the  levy ;  and  for  injunction  to  restrain  further  pro- 
ceedings to  take  possession  of  the  land. 

Defendants  filed  an  answer  in  the  nature  of  a  cross-bill, 
which  was,  in  substance,  as  follows : 

There  were  two  ji,  fas.  in  the  hands  of  the  sheriff  against 
complainant,  the  one  described  in  the  bill  for  $103.27, 
and  an  older  one  in  favor  of  Bates,  Dickinson  &  Co.,  for 
^290.45,  both  claiming  the  proceeds  of  the  sale.  Levy  was 
made  under  the  former  fi.  fa,^  notice  given  according  to 
law,  the  sale  fully  and  legally  advertised,  and  made  on  the 
first  Tuesday  in  January,  1872.  Defendant,  Donalson,  de- 
nies all  knowledge  of  any  irregularity  which  may  have 
occurred,  if  any  did.  At  tlie  sale,  Mathews  bid  in  the 
property  for  $885.00 ;  but  when  requested  to  pay  the  money, 
he  declined  to  do  so,  offered  to  pay  the  amount  of  the 
Donalson  fi.fa,^  and  refused  to  pay  more.  This  the  sheriff 
refused  to  receive,  on  the  ground  that  the  older/. /* 
would  take  the  proceeds  and  Donalson  get  nothing;  he 
stated  to  Mathews  that  he  would  resell  the  land.  After 
full  opportunity  for  Mathews  to  pay  his  bid  had  been  given, 
the  land  was  again  exposed  for  sale,  it  being  still  within 
legal  hours,  and  sold.  Donalson,  by  his  agent,  bought  one 
lot  for  $275.00,  which  he  paid  in  cash.  Afterwards,  and 
after  the  expiration  of  the  hours  of  legal  sale,  one  Russell 
asked  Donalson's  agent  if  he  would  allow  complainant  to 
pay  the  whole  of  the  money  and  take  the  title.  This  he 
declined  to  do,  on  the  ground  that  Donalson  had  ah^dy 
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paid  for  the  land.  Defendants  deny  any  knowledge  of  a 
bargain  by  which  complainant  was  to  be  substituted  for 
Mathews,  as  purchaser  at  the  first  sale.  Both  Mathews 
and  complainant  were  present  at  the  last  sale,  and  made  no 
objection  on  account  of  want  of  advertisement  or  notice. 
Defendants  deny  all  fraud  or  collusion. 

Humphrey  and  Donalson  having  died,  their  administra- 
tors were  made  parties. 

Defendants  amended  the  answer  by  alleging  that  Hum- 
phrey died  possessed  of  the  lot  in  controversy,  and  his  ad- 
ministrator still  holds  it,  and  praying  that  possession  be 
decreed  to  them,  with  me«ne  profits. 

The  evidence  was  conflicting,  especially  as  to  whether  the 
notice  and  advertisement  were  regular;  and  if  not,  whether 
Donalson  knew  of  it. 

The  jury  found  for  defendants  the  land,  with  $50.00  per 
annum  mesne  profits.  Complainant  moved  for  a  new  trial, 
on  the  following,  among  other  grounds : 

1.  Because  the  verdict  was  contrary  to  law  and  evidence. 

2.  Because  the  court  charged  as  follows :  "If  you  believe 
from  the  evidence,  that  the  tenant  in  possession  was  not 
notified  according  to  law,  or  the  advertisement  was  not  pub- 
lished in  a  gazette,  as  required  by  law,  for  four  weeks  prior 
to  the  sale,  that  would  not  affect  the  purchaser  who  had  no 
notice  of  it,  but  if  the  plaintiff  in  fi.  fa. — the  purchaser  of 
this  lot  of  land — did  have  notice  (and  you  must  determine 
tHis  from  the  evidence)  before  the  sale  took  place,  that  sale 
would  be  illegal,  and  could  be  set  aside." 

3.  Because  the  court  charged  as  follows:  "The  sheriff 
did  have  the  right  to  re  sell  on  the  same  day,  without  fur- 
ther advertisement^  provided  it  was  within  the  lawful  hours 
of  sale." 

The  motion  was  overruled,  and  complainant  excepted. 

GuKLBY  &  Townsend;  Fleming  &  Russell,  for  plaintiff 
in  error. 

41 
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Bower  &  Crawford,  by  brief,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendants to  Bet  aside  a  sherifiTs  sale  of  a  lot  of  land  in  Deca- 
tur county,  on  the  allegations  contained  therein.  On  the 
trial  of  the  case,  the  jury,  under  the  charge  of  the  court, 
found  a  verdict  in  favor  of  the  defendants.  The  complain- 
ant made  a  motion  for  a  new  trial,  on  the  several  grounds 
therein  stated,  which  was  overruled  by  the  court,  and  the 
complainant  excepted. 

1.  The  evidence  in  regard  to  the  facts  alleged  in  the  com- 
plainant's bill,  upon  which  his  claim  to  equitable  relief  was 
based,  is  conflicting,  and  the  main  controlling  question  in 
the  case  is,  whether  a  plaintiff' in  execution,  who  purchases 
the  property  levied  on  at  a  sheriff's  sale,  stands  upon  the 
same  footing  as  any  other  innocent  purchaser  of  property 
at  sheriff's  sales  as  to  the  irregularities  of  that  officer  in  ad- 
vertising the  sale,  giving  notice,  etc.,  and  is  only  bound  to 
see  that  the  sheriff  has  competent  authority  to  sell,  and  that 
he  is  apparently  proceeding  to  sell  under  the  prescribed 
forms.  The  court  charged  the  jury  that  if  they  believed, 
from  the  evidence,  that  the  tenant  in  possession  was  not  no- 
tified according  to  law,  or  the  advertisement  was  not  pub- 
lished in  a  gazette,  as  required  by  law,  for  four  weeks  prior 
to  the  sale,  that  would  not  affect  the  purchaser  who  had  no 
notice  of  it ;  but  if  the  plaintiff  in  ^.  J^a,j  the  purchaser  of 
this  lot  of  land,  did  have  notice  (and  they  must  determine 
this  from  the  evidence)  before  the  sale  took  place,  that  sale 
would  be  illegal,  and  could  be  set  aside.  There  was  no  error 
in  this  charge  of  the  court,  in  view  of  the  evidence.  Solo- 
mon vs.  PeterSj  37th  Ga.  Rep.y  261. 

2.  There  was  no  error  in  the  charge  of  the  court  in  rela- 
tion to  the  re-sale  of  the  property  on  the  same  day,  on  the 
failure  of  the  bidder  therefor  to  comply  wilh  his  bid  with- 
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out  re-advertising  it,  on  the  statement  of  facts  contained  in 
the  record.     Sanders  vs,  Bell^  executor^  56  Ga.  Rep.^  442. 

3.  The  evidence  being  conflicting  as  to  the  facts  upon 
which  the  complainant  sought  to  recover,  and  the  jury  hav- 
ing thought  proper  to  believe  the  defendants'  witnesses,  as 
it  was  their  province  to  do,  there  is  sufficient  evidence  to 
sustain  the  verdict,  and  therefore  it  is  not  contrary  to  law. 
Whether  the  complainant  was  endeavoring  to  purchase  all 
three  of  the  lots  levied  on  at  the  sale  through  his  agent, 
Mathews,  at  a  comparatively  nominal  price,  to  the  prejudice 
of  the  rights  of  his  creditors,  we  do  not  know.  Two  of  the 
lots  were  bid  off  by  Mathews,  his  agent  and  tenant,  but  he 
failed  to  get  the  third,  which  is  the  subject  matter  of  the 
present  suit. 

Let  the  judgment  of  the  Qourt  below  be  affirmed. 


John  Loudon,  assignee,  et  oZ.,  plaintiffs  in  error,  m.  Charles 
Coleman,  receiver,  et  (d.^  defendants  in  error. 

1.  A  corporation  engaged  in  the  business  of  making  and  repairing  ma- 
chinery, was  entitled  to  the  Hen  of  a  machinist,  under  section  1966 
of  Irwin's  Code,  the  same  as  a  natural  person  so  engaged. 

3.  When  the  property  subject  to  a  duly  recorded  machinist's  lien  was 
sold  under  legal  process  before  any  suit  was  brought  to  enforce  the 
lien,  and  before  the  time  for  suit  had  expired,  the  lien  attached  upon 
the  proceeds  of  the  sale  in  the  hands  of  the  officer.  Irwin's  Code, 
gg  1961, 1962.  Any  writing  importing  an  assertion  of  the  lien,  which 
came  to  the  hands  of  the  officer  at  or  before  the  sale,  was  a  sufficient 
notice  to  hold  up  the  money,  if  the  purpose  of  a  more  regular  and 
direct  notice  was  accomplished,  and  if  the  lien  was  afterwards,  while 
the  money  was  in  court,  urged  as  a  claim  upon  the  fund. 

3.  A  machinist  whose  lien  has  not  been  established  by  regular  judg- 
ment, must,  in  asserting  his  lien  upon  the  fund,  prove  all  the  facts 
requisite  to  the  existence  of  the  lien  which  he  asserts.  His  lien  will 
be  recognized  for  only  so  much  of  his  claim  as  he  manifests  to  be 
within  the  law.  Where  some  of  the  claim  is  a  running  account,  and 
the  rest  is  no  part  of  the  account,  and,  so  far  as  appears,  never  was, 
but  is  covered  by  an  accepted  draft  payable  to  the  order  of  a  third 
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person,  the  two  n^atters  are,  prima  fade,  separate,  and  each  com- 
plete in  itself.  A  record  of  the  lien  in  time  for  the  one  may  be  too 
late  for  the  other. 

4.  Construction,  or  original  furnishing  and  fitting  up,  being  distinct 
in  its  nature  from  subsequent  repairs,  the  law,  in  the  absence  of  eri- 
dence  to  the  contrary,  will  presume  that  it  took  place  under  a  distinct 
engagement. 

5.  Where  a  machinist  merely  manufactured  or  sold  materials  for  re- 
pairing machinery,  and  did  not  concern  himself  with  uniting  the 
materials  to  the  machinery,  he  was  not  entitled  to  a  lien  for  the 
price,  under  section  1966  of  Irwin's  Code.  Kor  was  he  entitled  to 
such  lien  for  repairs  made  at  his  shop  on  detached  parts  of  machin- 
ery brought  there  to  be  mended,  if  he  did  not  detach,  nor  restore  them 
to  position  These  propositions  might  not  hold  good,  if  there  was  a 
general  contract  for  keeping  the  machinery  in  repair  for  some  pe- 
riod of  time,  and  the  sales  and  labor  were  in  part  execution  of  that 
contract. 

6.  On  a  motion  to  distribute  money,  where  several  independent  claim- 
ants compete  for  the  fund,  and  th^  whole  is  awarded  to  one,  some  of 
the  defeated  claimants  may  move  for  a  new  trial  without  making 
the  others  parties  to  their  motion.  The  successful  claimant,  and  the 
custodian  of  the  fund  are  the  only  necessary  parties  besides  the  mov- 
ants themselves. 

7.  When  the  presiding  Judge  has  entered  on  the  motion  for  new  trial 
the  word  "approved,"  and  signed  the  same,  it  is  a  sufficient  verifi- 
cation by  him  of  the  matters  of  fact  recited  in  the  motion. 

8.  When  the  motion  for  new  trial  was  heard  and  decided  at  chambers 
(under  an  order  granted  in  term)  on  the  13th,  and  the  brief  of  evi- 
evidence  was  agreed  upon  by  counsel,  in  writing,  as  correct,  the  fact 
that  the  judge's  approval,  as  entered  and  signed  thereon,  is  dated  the 
16th,  the  same  day  on  which  the  certificate  to  the  bill  of  exceptions 
bears  date,  is  not  material.  The  brief  is  well  enough  identified  by 
such  approval,  and  may  come  up  as  a  part  of  the  record. 

9.  Where  it  appears  that  the  judge  refused  to  charge  so  and  so,  but 
there  is  no  direct  statement  that  he  was  requested,  either  in  writing 
or  otherwise,  it  should  not  be  assumed  in  the  supreme  court,  over 
his  refusal  to  grant  a  new  trial,  that  a  request  was  made  in  proper 
time  and  manner. 

Machiniste'  lien.  CorporationB.  New  triaL  Parties. 
Practice  in  the  Superior  Court.  Practice  in  the  Supreme 
Court.  Charge  of  Court.  Before  Judge  C&awfobd.  Mus- 
cogee Superior  Court.    May  Term,  1877. 

Keported  in  the  opinion. 
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Peabodt  &  Bbannon  ;  Blandfobd  &  Oabbasd  ;  G.  £. 
Thomas,  for  defendants. 

Blec&ley,  Jndge. 

After  this  litigation  was  remanded  to  the  court  below  by 
the  judgment  of  this  court  in  56  Ga.j  150,  another  trial  took 
place,  which  resulted  in  awarding  the  whole  fund  to  the 
Columbus  Iron  Works  Company.  Loudon,  the  assignee  in 
bankruptcy,  and  Mrs.  Smith,  plaintiff  in  the  distress  war- 
rant for  rent,  moved  for  a  new  trial,  and  the  motion  was 
overruled. 

1.  The  claim  of  the  Columbus  Iron  Works  Company  was 
a  recorded  lien  in  favor  of  that  company  as  a  machinist. 
The  company  is  a  corporation.  Objection  is  made,  that  as 
the  law  stood  at  the  date  of  this  transaction  (1872),  the  lien 
of  a  machinist  could  not  arise  in  favor  of  a  corporation. 
The  statute  (Irwin's  Code,  §  1966)  declares,  "  Any  machinist 
who  may  furnish  or  put  up,  in  any  county  in  this  state,  any 
steam  mill  or  other  machinery,  or  who  may  repair  the  same, 
shall  be  entitled  to  the  same  lien  on  such  machinery  and 
the  premises  to  which  the  same  may  be  attached,  and  may 
enforce  such  lien  in  the  same  manner,  and  with  the  like  bene- 
fits, privileges  and  restrictions,  as  those  which  apply  to  me- 
chanics." Machinist,  according  to  Webster,  is  "  a  construc- 
tor of  machines  and  engines,  or  one  well  versed  in  the  prin- 
ciples of  machines."  Though  a  corporation  cannot  answer 
to  the  latter  of  these  two  definitions,  it  can  to  the  former ; 
not  it  is  true,  in  a  strict  sense,  but  in  a  general  sense.  A 
corporation,  considered  in  itself,  can  construct  nothing — can 
do  nothing.  It  must  employ  the  faculties  of  natural  persons, 
for  it  has  no  intellect,  will,  or  organs  of  its  own.  It  is,  in 
fact,  a  myth,  a  fiction,  and  has  no  existence  but  in  the  im- 
agination of  the  law.  The  law  calls  it  a  creation  of  the  sov- 
ereign authority,  and  treats  it  as  a  person.     It  may  be  a  car- 
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rier,  a  banker,  a  manufacturer,  an  insurer,  etc.  Why,  then, 
may  it  not  be  a  machinist  ?  if  it  be  said  it  has  no  skill  in 
machinery,  and  cannot  construct  a  machine,  the  observation, 
literally  taken,  is  quite  true.  But  can  it  transport  a  bale  of 
goods,  or  sign  a  bank  note,  or  weave  cloth,  or  execute  a 
policy  of  insurance  ?  By  itself  it  cannot,  but  by  its  agents 
and  employees  it  can.  Through  the  like  instrumentalities, 
it  can  contstruct  machines  and  repair  machinery.  The  skill 
it  employs  and  pays  for  is,  in  contemplation  of  law,  the 
same  as  its  own.  It  is  thus  within  the  reason  and  spirit  of  a 
statute,  whenever  the  circumstances  in  which  it  is  placed 
are  identical  with  those  of  natural  persons  expressly  included 
in  the  statute.  5  Ga,^  541,  et  seq.  Of  course,  for  the 
Columbus  Iron  Works  to  have  the  lien  of  a  machinist,  the 
business  should  be  within  its  charter.  The  charter  is  not 
before  us,  but  the  evidence  in  the  record  is,  that  the  busi- 
ness of  the  corporation  was  that  of  a  founder  and  machinist 
— that  it  made  castings  and  machinery,  and  repaired  machin- 
ery. 

2.  Generally,  action  for  the  recovery  of  the  amount 
claimed  under  a  mechanic's  or  a  machinist's  lien,  would 
have  to  be  commenced  within  twelve  months  from  the  time 
the  claim  became  due.  Irwin's  Code,  §  1963.  But  this 
must  be  taken  in  connection  with  the  two  preceding  sec- 
tions, which  are  in  these  terms :  "  If  any  house,  or  premises, 
or  other  property,  on  which  there  is  a  mechanic's  lien,  be 
sold  by  any  process  from  the  courts  of  this  state,  the  pur- 
chaser shall  obtain  the  full  title,  and  the  lien  shall  attach  to 
the  proceeds  of  the  sale,  upon  notice  by  the  mechanic  to  the 
officer  to  hold  the  money  until  the  next  session  of  the  supe- 
rior court  for  that  purpose.  If  the  claim  of  lien  be  dispu- 
ted by  either  plaintiff  or  defendant  in  the  process  or  decree 
on  which  the  money  was  raised,  an  issue  shall  be  ordered 
and  tried  as  in  other  causes ;  and  if  it  be  determined  against  the 
claimant,  he  shall  pay  such  damages,  not  exceeding  twenty  per 
cent.,  as  the  jury  may  assess,  with  interest  from  the  date  of 
the  notice  to  retain,  and  costs."     These  provisions  are  pre- 
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served  in  the  Code  of  1873,  section  1990.  We  have  already 
seen  that  by  section  1966  of  Irwin's  Code,  a  machinist  may 
enforce  his  lien  "  in  the  same  manner,  and  with  like  bene- 
fits, privileges  and  restrictions,  as  those  which  apply  to  me- 
chanics." In  the  present  case,  the  property,  with  some  other 
property  of  the  debtor,  was  sold  under  attachment,  by  spe- 
cial order  of  the  judge,  on  petition  of  the  attaching  cred- 
itor. At  the  time  of  the  sale,  the  sheriff  who  made  it  had 
in  hia  hands  a  ^.  fa,^  which  had  been  issued  on  a  foreclo-- 
sure  of  this  lien  in  the  manner  applicable  to  another  class  of 
liens.  That  ji^fa.  was  subsequently  quashed  as  illegal.  53 
6^a.,  433.  The  sheriff,  however,  reported  it  to  the  court  as 
one  of  the  claims  upon  the  fund,  and  the  fund  went  into  the 
hands  of  a  receiver.  It  seems  that  the  receiver  became 
bankrupt,  and  another  receiver  was  appointed,  by  whom  so 
much  of  the  fund  as  could  be  recovered  from  the  estate  of 
liis  predecessor,  was  reduced  to  possession.  This  part  of  the 
fund  being  before  the  court  for  distribution,  the  Columbus 
Iron  Works  Company  appeared  as  one  of  the  claimants 
thereto,  resting  its  claim  upon  the  lien  w^  are  considering. 
The  sale  by  the  sheriff  was  made  long  before  the  twelve 
months  for  commencing  suit  upon  the  lien  had  expired ; 
and,  moreover,  the  debtor,  who  was  a  corporation  of  the 
state  of  New  York,  became  bankrupt  before  said  twelve 
months  had  expired,  and  its  assignee  in  bankruptcy  was  a 
resident  of  New  York,  and  never  was  a  resident  of  Geor- 
gia. When  the  Columbus  Iron  Works  Company  appeared 
in  conrt  as  a  claimant  of  the  fund,  the  time  for  suing  upon  its 
lien  had  run  out — indeed,  that  time  had  been  out  some  two 
years.  The  lien  was  not  lost  by  reason  of  not  commencing 
an  action.  The  company  had  the  whole  twelve  months 
within  which  to  sue.  Pending  that  period,  the  property 
was  sold  by  the  sheriff  under  other  process.  That  brought 
the  case  within  sections  1961  and  1962  of  Irwin's  Code; 
and  the  regular  course  was  to  give  notice  to  the  officer  to 
hold  the  money  until  the  next  session  of  the  superior  court. 
If  a  formal  notice,  to  that  effect,  had  been  given,  it  would 
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have  been  the  appointed  substitute  for  an  action,  and,  with* 
out  doubt,  would  have  been  sufficient.  But  no  formal  no- 
tice was  given  ;  and  the  question  is,  whether,  under  the  cir- 
cumstances, the  invalid  fi,  fa.  in  the  sheriffs  hands  at  the 
time  the  sale  was  made,  and  which  was  reported  to  the  court 
in  the  sheriffs  return,  can  be  treated  as  a  virtual  notice. 
That  fi.  fa.  was  based  on  an  affidavit  made  by  an  officer  of 
the  Columbus  Iron  Works  Company,  setting  up  this  lien 
and  calling  for  its  enforcement  in  the  summary  method  ap- 
plicable to  liens  on  steamboats,  etc.  On  that  affidavit,  the 
judge  of  the  superior  court  granted  an  order  for  the  fi.  fa, 
to  issue,  and  in  obedience  to  that  order,  the  clerk  issued  it. 
It  had  not  been  quashed  at  the  time  of  the  sale,  and  the 
sheriff  treated  it  as  a  claim  upon  the  fund.  Thus,  it  served 
the  purpose,  so  far  as  the  sheriff  was  concerned,  of  a  more 
formal  notice.  Being  mentioned  in  the  sheriffs  return,  and 
filed  with  it  in  the  clerk's  office,  the  court  had  information 
of  it  when  the  fund  was  placed  in  the  hands  of  a  receiver. 
Owing  to  the  bankruptcy  of  the  debtor,  and  ultimately  of 
the  receiver  also,  together,  probably  with  other  causes,  the 
fund  remained  under  the  control  of  the  court  for  a  great 
length  of  time.  Before  any  disposition  was  made  of  it,  the 
company  came  forward  and  claimed  it,  first  having  endeav- 
ored unsuccessfully,  to  uphold  the  fi.  fa.^  as  a  fi*fa.y  with 
a  view  to  taking  the  fund  upon  it.  There  seems  to  be  little 
or  no  violence  in  treating  the  fi.  fa.^  thus  followed  up,  as 
equivalent  to  a  more  regular  notice.  Perhaps  if  the  sheriff 
had  not  respected  it,  or  if  the  company  had  not  made  any 
further  claim  after  it  was  quashed  as  a  ^.  /a.,  effect  ought 
to  be  denied  to  it  as  notice.  In  the  former  event,  the  sheriff 
might  not  have  been  liable  for  paying  away  the  money  in 
disregard  of  the  lien,  and  in  the  latter,  the  company  might 
not  have  been  liable  for  damages  to  the  plaintiff  or  defend- 
ant in  the  process  under  which  the  property  was  sold.  But 
the  case  we  have  now  is  one  in  which  the  fi.  fa.  was  placed 
by  the  company  in  the  hands  of  the  sheriff,  and  the  sheriff 
respected  it,  and  the  company  came  forward  and  claimed 
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the  fund  when  the  time  for  distribntion  arrived.  Under 
these  facts,  if  the  question  of  the  company's  liability  for  the 
statutory  damages  should  arise,  we  do  not  think  the  com- 
pany would  be  heard  to  say  that  it  gave  no  notice  to  the 
sheriff  to  hold  the  money.  We  found  our  ruling  on  what 
we  think  to  be  the  reason  and  good  sense  of  the  matter, 
rather  than  upon  authority.  No  authority  in  point  has  been 
cited,  and  we  know  of  none  that  affords  anything  more  than 
some  slight  analogy.  In  8  Ga.^  65,  it  was  held  that  an  un- 
constitutional act  of  the  legislature,  although  void  as  a  law, 
might  operate  as  notice.  In  9  Ga.,  446,  an  effort  was  made 
to  affect  a  person  with  notice  by  proving  a  void  action  to 
which  he  was  a  party.  The  point  was  not  ruled,  further 
than  to  hold  that  an  exemplification  from  the  record  was 
inadmissible.  But  the  court  added,  "  We  will  not  say  that 
the  original  papers  might  not  have  been  produced,  not  as 
pleadings  in  the  cause,  but  as  writings  merely,  and  service  of 
them  proven  by  the  officer,  as  an  individual,  for  the  purpose 
of  charging  Burke  with  notice  of  this  adverse  claim."  On 
the  other  hand,  in  14  Ga.^  166,  and  18  /&.,  247,  defective 
notices  were  pronounced  unavailing  as  the  initiatives  of 
statutory  proceedings. 

3.  Though,  under  the  special  circumstances  of  this  case, 
the  machinist's  lien  can  have  effect  upon  the  proceeds  of  the 
property  without  having  been  established  by  a  prior  judg- 
ment, yet,  in  asserting  the  same  against  such  proceeds,  all 
the  facts  necessary  to  the  existence  of  the  lien  must  be  proved. 
The  lien  can  be  recognized  for  only  so  much  of  the  amount 
claimed  as  appears,  affirmatively,  to  be  secured — that  is,  to 
be  covered  by  a  lien  duly  recorded  and  still  subsisting.  The 
recording,  to  be  valid,  must  have  been  done  within  three 
months  from  the  time  the  furnishing,  putting  up  or  repair- 
ing was  completed.  Irwin's  Code,  §  1963.  In  a  single 
act  of  furnishing,  putting  up,  or  repairing,  the  time  of  com- 
pletion would  be  easy  to  determine ;  but  if  several  things 
are  famished  or  put  up  at  different  times,  or  if  repairs  are 
made  at  different  times,  when  is  it  that  completion,  in  the 
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sense  of  the  statute,  takes  place  ?  It  would  seem  that  this 
depends  upon  whether  all  was  done  under  one  contract,  ex* 
press  or  implied,  or  a  part  under  one  contract  and  the  bal- 
ance under  another.  Ck>mpletion  can  be  predicated  when- 
ever  the  machinist  can  say,  "  my  contract  in  its  final  shape, 
including  all  the  modifications  which  it  has  undergone  in 
the  progress  of  its  execution,  is  now  fully  performed."  With- 
in three  months  from  that  time,  he  can,  and  must,  record  his 
claim  of  lien.  If  the  parties  contemplate  a  running  account, 
and  deal  accordingly,  there  is  a  knitting  together  of  the  suc- 
cessive items,  and  the  date  of  the  last  will  goVem  the  whole. 
In  the  present  case,  there  was  an  account  for  $1,020.26,  be- 
ginning November  4:th,  1871,  and  closing  April  4:th, 
1872.  The  claim  of  lien  was  recorded  on  the  5th  of 
the  same  April.  The  property  to  which  the  claim  ap- 
plied was  a  steam  engine  and  boiler,  the  shafting,  pulleys 
and  other  attachments  thereto,  the  cotton  seed  hullers 
and  hydraulic  presses,  upon  the  same  premises,  and  the 
premises  themselves.  The  lien  was  claimed  for  furnishing 
the  steam  engine,  shafting,  pulleys,  attachments  and  cotton 
seed  hullers,  and  for  repairing  the  cotton  seed  hullers  and 
hydraulic  presses.  In  the  account,  there  is  no  charge  for  the 
steam  engine.  According  to  the  evidence,  the  steam  engine 
was  sold  for  the  specific  price  of  $1,350.00,  and  was  deliv- 
ered and  put  up  about  the  last  of  December,  1871,  or  the 
first  of  January,  1872.  The  price  was  covered  by  two  drafts, 
one  for  $500.00,  which  was  paid ;  the  other  for  $850.00, 
which  was  accepted,  but  not  paid.  The  latter  (by  copy)  is 
in  the  record,  and  bears  date  January  1st,  1872,  and  is  due 
at  four  months.  It  is  drawn  by  the  superintendent  of  the 
debtor  company,  upon  the  president  thereof,  and  by  the 
president  accepted.  It  is  payable  to  the  order  of  John  King, 
banker,  and  by  him  indorsed  to  H.  A.  Ford,  cashier.  The 
legal  title  is  thus  shown  to  be  in  Ford.  By  what  means  the 
possession  of  the  paper  was  acquired  for  use  at  the  trial  does 
not  appear ;  neither  does  it  appear  that  the  real  ownership 
of  the  draft  was  in  the  machinist  at  the  time  of  recording 
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the  claim  of  lien,  or  has  been  at  any  subsequent  time.  Tet 
the  machinist  sets  up,  in  the  present  controversy,  the  amount 
of  the  draft  as  embraced  in  the  lien,  in  addition  to  the  amount 
of  the  account,  and  the  finding  of  the  jury  was  for  $1,692.00, 
with  interest  from  the  4th  of  May,  1872.  Besides  that  the 
draft  appears  to  be  the  property  of  another,  there  is  this 
further  obstacle  to  the  rightful  allowance  of  it,  or  any  part 
of  it,  as  secured  by  the  lien :  the  claim  of  lien  was  recorded 
on  the  5th  of  April,  1872 — more  than  three  months  after 
the  date  of  the  draft.  There  is  no  evidence  going  to  show 
that  the  delivery  or  the  putting  up  of  the  engine  was  later 
than  the  time  the  draft  bears  date,  but  the  evidence  is  that 
the  delivery  and  putting  up  took  place  about  the  last  of 
December,  1871,  or  first  of  January,  1872.  The  sale  of  the 
engine  was  for  a  specific  price,  and  seems  not  to  have  been 
connected  with  the  general  account.  It  was  settled  for  sep- 
arately by  the  delivery  of  the  two  drafts. 

4.  Moreover,  the  original  furnishing  and  putting  up  of 
an  engine  in  a  manufacturing  establishment  belongs  to  con- 
struction, and  is,  presumptively,  a  matter  of  contract  distinct 
from,  subsequent  repairs.  When  construction  is  finished, 
unless  there  is  a  prior  engagement  to  make  repairs,  or  keep 
in  repair,  the  contract  is  performed,  and  that  completion 
which  the  statute  contemplates  is  accomplished.  Therefore, 
even  if  the  price  of  the  engine  had  been  entered  in  the  same 
account  with  repairs  done  thereon,  the  dates  of  the  latter 
would  not  have  2&orAeA^ prima^facie^  a  point  for  computing 
the  time  for  recording  a  lien  in  respect  to  the  fonner.  In 
the  account  before  us,  there  is  a  charge,  dated  December 
23d,  1871,  for  setting  up  engine.  This  would  seem  to  be- 
long to  construction.  Other  items  of  the  account,  such  as 
shafting,  etc.,  belong,  apparently,  to  the  same  class,  while 
some  are  obviously  for  repairs.  When  construction  as  to 
some  of  the  machinery,  and  repairs  as  to  the  rest,  in  the 
same  establishment,  proceed  simultaneously,  and  both  are 
entered  in  the  same  running  account,  in  the  absence  of  express 
contract  for  the  one  as  distinct  from  the  other,  there  would 
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seem  to  be  no  reason  why  the  last  item  of  the  account  shonid 
not  govern  as  to  the  whole.  But  the  two  classes  of  items, 
even  in  the  same  account,  should  be  referred,  presumptively, 
to  different  contracts,  where  construction  is  first  in  the  order  of 
time,  and  the  repairs  are  all  subsequent.  It  is  to  be  observed, 
that  while  the  account  before  us  contains  charges  for  re- 
pairs other  than  those  done  upon  cotton  seed  huUers  and 
hydraulic  presses,  only  the  repairs  done  upon  these  articles 
are  mentioned  in  the  claim  of  lien  as  recorded.  The  account 
should  be  more  thoroughly  sifted  than  can  be  done  by  any 
evidence  which  we  find  in  the  record. 

5.  The  testimony  discloses  that  some  of  the  items  of  the 
account  arose  thus :  broken  macliinery  was  brought  to  the 
machinist,  and  mended,  and  articles  ordered,  from  time  to 
time,  were  sold  by  the  machinist,  if  on  hand,  and  if  not  on 
hand,  were  manufactured.  These  things  probably  (we  say, 
probably,  for  the  evidence  is  less  certain  than  it  should  be,) 
embraced  such  work  as  splicing  shafts,  splicing  bolts,  straight- 
ening plunger,  straightening  piston,  repairing  gear-wheels, 
repairing  wrenches,  welding  pump  rod,  etc.;  and  such  articles 
as  bolts,  nuts,  screws,  plugs,  collars,  washers,  couplings,  etc. 
Work  thus  done  by  the  machinist  at  his  own  shop  on  de- 
tached parts  brought  to  him  to  be  mended,  and  articles  sold 
or  manfactured  to  replace  parts  broken  or  worn  out,  would 
not  come  within  the  terms  of  a  statute  which  gives  a  lien 
both  upon  the  machinery  furnished  or  repaired,  and  upon 
the  premises — the  real  estate.  If  the  machinist  detached 
the  parts  for  the  purpose  of  mending  them,  and  after  mend- 
ing, restored  them  to  their  situation  in  the  machinery  on  the 
premises,  or,  perhaps,  if  he  mended  and  restored  without 
having  been  concerned  in  detaching,  his  work  altogether 
would  amount  to  repairing  the  machinerv,  and  not  merely 
to  mending  pieces  thereof.  So,  if  the  machinist  not  only 
sold  or  manufactured  bolts  or  other  pieces  to  supply  the 
place  of  those  broken  or  worn  out,  but  made  them  a  part  of 
the  machinery  itself  by  putting  them  in  place,  the  whole, 
taken  together,  would  constitute  repairing.    But  for  mere 
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work  done  at  the  shop,  whether  by  way  of  mauufacture  or 
repairs,  a  lien  of  another  kind  is  given  by  section  1967  of 
Irwin's  Code,  as  follows :  "  All  mechanics  shall  have  a  lien 
on  all  personal  property  manufactured  or  repaired  by  them, 
to  the  extent  of  the  work  done  and  the  materials  furnished  ; 
but  such  lien  shall  cease  on  the  delivery  of  possession  to  the 
owner."  It  may  be  that  work  at  the  shop,  and  the  sale  or 
manufacture  of  articles  needed  to  keep  up  machinery  would 
be  treated  as  repairs  to  the  machinery  itself  in  sitUj  if  done 
in  pursuance  of.  a  contract  to  keep  in  repair  for  a  given  pe- 
riod. The  evidence  calls  for  no  expression  of  opinion  upon 
this  question, 

6,  7,  8.  At  the  proper  time,  a  motion  was  made  in  the 
supreme  court  to  dismiss  the  writ  of  error,  on  several  grounds. 
In  overruling  the  motion,  the  court  held  as  set  out  in  the 
6th,  7th  and  8th  notes  at  the  head  of  this  opinion. 

9.  We  think  the  superior  court  erred  in  overruling  the 
motion  for  new  trial,  but  it  is  needless  to  discuss  the  mo- 
tion in  detail.  What  has  been  said  will  sufficiently  indicate 
the  views  of  this  court  on  all  material  points  of  the  contro- 
versy. The  second  ground  of  the  motion  complains  that 
the  court  refused  to  charge  so  and  so,  but  fails  to  state  that 
any  request  was  made.  That  there  was  something  in  the 
nature  of  a  request  is  implied  in  the  refusal ;  but  liow  the 
request  was  made,  or  when,  or  by  whom,  is  dehors  the  im- 
plication. We  cannot  assume  that  it  was  made  in  proper 
time  and  manner,  when  there  is  no  express  statement  that  it 
was  made  at  all,  and  when  the  presiding  judge  has  adhered 
to  his  reason  for  refusing  it,  whatever  that  might  be,  by  de- 
clining to  grant  a  new  trial. 

Cited  for  plaintiffs  in  error,  (failure  to  sue)  3  Bank.  Beg., 
658 ;  8  /ft.,  123 ;  14  /ft.,  542 ;  49  Oa.,  506 ;  56  /ft.,  150 ; 
Irwin's  Code,  §1962 ;  (strict  construction)  30  Oa.,  527 ;  (lien 
on  land — surrender  or  exhaustion)  Bump  Bank.,  85,  86, 432. 
Cited  for  defendant  in  error,  (practice)  56  Ga.^  153 ;  55  /ft. 
58,  649 ;  (suit  unnecessary  or  excused)  Irwin's  Code,  §  1961 
32  Ga.,  192 ;  51  /ft.,  163,  164 ;  26  /ft.,  426 ;  3  KeUy^  532 
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(attachment  not  appropriate)  51  Ga,^  616;  45  /J.,  74;  40 
/J.,  180;  Irwin's  Code,  §  1959;  (extent  of  lien)  33  Mo., 
32,  272;  2  Ohio  State,  114;  4  G.  Greene,  115;  2  Disney, 
544 ;  68  Pa.  State,  208 ;  33  Wis.,  267 ;  61  Ga.,  561. 
Judgment  reversed. 


The  Cotton  States  Life  Insurance  Company,  plaintiff  in 
error,  vs,  Thomas  W.  MEBBm,  administrator,  defendant 
in  error. 

[Bleckuet,  Judge,  havtng  been  of  coansel,  did  not  preside  In  this  cfse.] 
There  being  no  error  of  law  in  admitting  testimony  or  in  the  charge  of 
the  court,  and  there  being  enough  evidence  to  sustain  the  verdict, 
this  court  will  not  control  the  discretion  of  the  judge  who  tried  tbe 
case  below  in  refusing  a  new  trial,  especially  as  the  same  facts,  in 
substance,  have  been  passed  upon  by  two  Juries,  and  the  verdicts  sp- 
proved  by  the  circuit  court. 

New  trial.  Before  Judge  Clark.  Sumter  Superior 
Court.     October  Adjourned  Term,  1876. 

Plaintiff  brought  suit  on  a  policy  of  insurance  on  the  W« 
of  his  intestate  in  defendant's  company.  It  was  admitted 
that  if  there  was  any  liability,  it  was  for  $2,724.42.  The 
evidence,  besides  the  policy  itself,  was,  in  brief,  as  follow* 

Deceased  had  been  a  man  of  considerable  property.  B® 
was  a  farmer,  and  superintended  the  management  of  ^ 
own  business.  Some  time  in  November,  1873,  his  coudwet 
l>egan  to  be  peculiar.  He  was  subject  to  frequent  fit*  ^^ 
melancholy,  and  would  shut  himself  up  for  days  at  a  tin^ 
On  one  occasion  he  sat  in  the  cold,  though  complainioS  ^^ 
l>eing  sick,  disregarded  messages  sent  to  him  by  his  ^'^' 
finally  came  in,  found  her  in  bed  sick,  abused  her  for  ^^^ 
thing  she  knew  nothing  about,  ran  about  the  room  in  a  ^" 
manner;  went  off,  returned,  fell  on  his  knees,  cried  and  ^ 
he  knew  not  what  he  had  done.     This  and  similar  instafi^ 
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were  given  to  8how  bis  derangement.  On  January  20, 1874, 
he  left  home  aboat  8  o'clock  a.u.  Not  retaming,  a  party 
went  in  search  of  him.  They  fotind  him  nearly  a  mile  from 
home,  in  a  pine  thicket,  dead.  His  bat,  coat  and  vest  were 
off,  a  Btab  from  a  pocket  knife  waa  discovered  in  his  heart, 
and  his  throat  was  cat.  A  bloody  pocket  knife  was  lying 
within  a  few  inches  of  his  band.  In  his  coat  pocket  waa 
found  a  memorandnm  book,  in  which  were  entries  stating 
that  he  was  snbject  to  fits  of  mental  aberration,  and  that  he 
wassoffering  intensely.  After  his  death  it  was  found  to  be 
doabtfnl  whether  his  estate  was  solvent. 

The  jar?  found  for  plaintiff.     Defendant  moved  for  a 
new  trial.    The  motion  was  overruled,  and  defendant  ex- 


Cook  &  Cbisp;  B.  P.  Hollis,  for  plaintiff  in  error. 

8.  C.  Elah  ;  HawkiHs  &  Hawkins,  for  defendant. 

Jaoksoh,  Judge. 

ire  before,  we  granted  a  new  trial  for 
riouB  points,  and  damages  and  attor- 
leessed,  without  evidence  to  warrant 
3ct.  55  Ga.,  103.  We  also,  at  that 
he  law  governing  the  main  question 
I  snicide  of  the  deceased,  whose  life 
ti  that  he  did  not  end  it  with  his  own 
judge  has  followed  that  view  of  the 

jury,  and  we  have  no  disposition  to 
thereon,  as  we  still  approve  it.  The 
n,  whether  his  mental  condition  was 
3ed  was  done,  as  to  render  him  inca- 

between  right  and  wrong  to  snch 
'  him  legally  and  morally  irrespon- 
conduct,  was  fairly  before  the  jury, 
-t  of  the  court ;  they  decided  it  again 
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for  the  plaintiff  and  against  the  company ;  and  whilst  this 
court,  if  in  the  jury  box,  might  have  rendered  a  different 
verdict,  we  do  not  feel  empowered  by  law  to  set  aside  the 
verdict  approved  again  by  the  presiding  judge,  becaase  we 
cannot  say  that  there  is  not  enough  evidence  to  support  it. 
The  testimony  of  Mrs.  Merritt  and  of  Mr.  Crawford,  and 
the  very  singular  circumstances  of  the  manner  of  the  soi' 
cide,  and  the  very  curious  memoranda  left  by  the  deceased, 
supported  by  the  opinion  of  a  physician,  we  cannot  say  are 
not  enough  clearly  to  show  that  he  was  deranged  when  the 
act  was  done. 

In  respect  to  the  other  point  in  issde,  whether  the  hand 
of  the  deceased  himself  inflicted  the  stabs  and  cuts  which 
killed  him,  we  have  little  doubt  if,  indeed,  there  be  any ; 
but,  admitting  that  he  killed  himself,  we  think  the  verdict 
sufficiently  sustained  on  the  point  of  his  insanity  to  support 
it,  and  do  not  feel  at  liberty  to  set  it  aside  because  we,  as 
jurors,  might  have  looked  at  it  differently. 

Judgment  affirmed. 


Fklix  G.  Arnett,  plaintiff  in  error,  V8.  Guslet  &  Bossbll, 

defendants  in  error. 

1.  Service  of  the  bill  of  exceptions  must  appear  on  the  bill  itself.  ^ 
paper,  accompanied  by  the  certificate  of  the  deputy  sheriff  of  ^ 
court  below,  that  it  is  a  true  copy  of  the  bill  of  exceptions,  and  tbit 
he  bad  served  a  copy  on  the  defendants  in  error  on  June  18,  t9^>  ^ 
no  evidence  of  service  in  this  court. 

2.  If  such  copy  and  certificate  were  evidence,  the  judge  having  aff^ 
the  bill  of  exceptions  on  June  7th,  the  service  was  too  late. 

Practice  in  the  Supreme  Court.    Service.     Before  th« 
Supreme  Court.     August  Term,  1877. 

Keported  in  the  decision. 
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Lyon  &  Kisqet  ;  H.  G.  Townsknd,  for  plaintiff  in  error. 
W.  O.  Flkmino,  for  defendants. 

Wabkbr,  Chief  Justice. 

When  this  case  was  called  in  its  order  upon  the  docket, 
the  defendants  in  error  made  a  motion  to  dismiss  it,  on  the 
ground  that  the  bill  of  exceptions  had  not  been  served  on 
the  opposite  party,  as  required  by  the  4259th  section  of  the 
Code. 

1.  It  appears  from  an  examination  of  the  bill  of  exceptions, 
that  there  is  no  entry  thereon  of  service,  or  acknowledgment 
of  service.  The  plaintiff  in  error  produced  a  paper,  which 
was  certified  by  the  deputy  sheriff  of  Decatur  county  to  be 
a  true  copy  of  the  original  bill  of  exceptions  filed  in  the 
clerk's  office  of  said  county,  and  that  he  had  served  a  true 
copy  thereof  upon  the  defendants  in  error  on  the  18th  of 
June,  1877,  the  bill  of  exceptions  having  been  certified  by 
the  judge  on  the  7th  of  June,  1877.  This  paper  was  no 
part  of  the  record,  had  not  been  filed  in  the  clerk's  office  of 
the  court  below,  nor  in  the  clerk's  office  of  this  court,  and 
furnished  no  legal  evidence  of  the  service  of  the  bill  of  ex- 
ceptions, which  evidence  of  service  must  appear  on  the  bill 
of  exceptions,  and  cannot  be  shown  by  aliv/nde  evidence. 
Coleman  V9.  jRanaome  cfe  Co.j  45  Ga.^  Rep.^  316. 

2.  If  the  paper  offered  could  have  been  received  as  legal 
evidence  of  service  of  the  bill  of  exceptions,  still  it  was  not 
served  in  time,  as  appears  on  the  face  thereof. 

Let  the  writ  of  error  be  dismissed. 


The  Central  Georgia  Bank,  plaintiff  in  error,  vs.  The 
Cleveland  National  Bank,  defendant  in  error. 

1.  When  a  bank,  having  taken  a  solvent  bill  for  collection,  is,  before 
it  matures,  instructed  to  allow  it  renewed  for  a  further  term  of  credit, 
42 
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on  condition  that  a  solvent  indorser  shall  be  given  on  the  new  instru- 
ment, and  the  bank  suffers  the  renewal  to  be  made  without  such  in 
dorser,  surrendering  the  former  bill  to  the  acceptor,  and  reporting 
by  its  cashier  that  a  renewal  has  taken  place  in  conformity  to. 
instructions,  and  the  holder  is  damaged  by  reason  of  the  acceptor 
becoming  insolvent  pending  the  extended  term  of  credit,  the  bank 
is  liable  for  the  damage  actually  sustained. 

2.  Whether,  on  the  question  of  damage,  the  solvency  of  the  drawer  is 
material  or  not,  depends  upon  his  equitable  relation  to  the  debt,  upon 
the  diligence  he  had  a  right  to  expect,  and  upon  the  consequence  to 
him  of  any  failure  in  such  diligence.  If  the  holder  would  have  no 
right  to  resort  to  him  for  payment,  by  reason  of  the  same  violation 
of  instructions  complained  of  in  the  action,  his  ability  to  respond 
would  make  no  difference. 

8.  In  an  action  against  a  bank  touching  a  bill  received  by  it  for  collec- 
tion or  renewal,  and  for  violating  instructions  in  respect  to  the  same, 
the  law  implies  a  contract  on  the  part  of  the  bank  to  obey  instruc- 
tions, and  on  the  part  of  the  bailor  to  pay  reasonable  compensation; 
and  the  omission  of  proper  allegations  as  to  such  implied  matters, 
will  not  render  the  declaration  fatally  defective.    It  ia  amendable. 

4.  Where,  on  motion  of  the  plaintiff,  the  court  below  has  granted  a 
first  new  trial,  the  supreme  court,  in  reviewing  the  decision,  will  not 
be  over-strict  in  squaring  the  evidence  with  the  declaration.  If  the 
evidence  considered  broadly  in  its  main  features,  seems  to  envelope  i 
solid,  sound  case,  and  the  declaration  can  be  amended  to  fit  it,  the 
judgment  granting  a  new  trial  will  be  affirmed. 

6.  When  the  verdict  is  for  the  defendant,  a  new  trial  granted,  and  the 
defendant  brings  his  writ  of  error,  exceptions  taken  by  him  in  the 
progress  of  the  trial,  and  entered  pendente  UU,  need  not  be  consid- 
ered, though  error  be  assii^ned  thereon;  for,  as  the  verdict  was  in  his 
favor,  it  is  apparent  that  the  matters  ruled  against  him  in  the  course 
of  the  trial,  did  not  influence  the  main  result. 

Banks.  Contracts.  Practice  in  the  Supreme  Court.  New 
trial.  Bet  ore  Judge  Hill.  Bibb  Superior  Court.  October 
Term,  1876. 

Keported  in  the  opinion. 

Irvin  &  Gbesham,  for  plaintiff  in  error. 

IIali^  Lofton  &  Bartleti,  for  defendant. 
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Blbcklet,  Judge. 

A  bank  at  Macon,  Georgia,  was  entrusted  by  a  bank  loca- 
ted at  Cleveland,  Tennessee,  with  a  draft  drawn  at  the  latter 
place  by  a  third  person,  on  a  firm  doing  business  at  the  for- 
mer place.     It  was  drawn  payable  to  one  of  the  members  of 
the  firm,  and  was  transmitted,  as  stated  in  the  accompany- 
ing letter  of  instructions,  for  acceptance,  indorsement  by 
the  payee,  and  usual  returns  when  paid.     This  was  in  Au 
gust,  and  the  draft  was  to  mature  in  October.     A  few  days 
before  its  maturity,  the  Tennessee  bank  forwarded  to  the 
Georgia  bank  a  similar  draft,  due  at  thirty  days,  with  in- 
structions to  cancel  the  former,  when  the  latter  should  be 
accepted  and  indorsed  as  before,  together  "  with  additional 
solvent  indorser."     The  Georgia  bank  replied  by  letter, 
through  its  cashier,  that  the  new  draft  had  been  accepted  and 
indorsed  "  as  requested,"  and  the  old  one  surrendered.     A 
second  extension  of  thirty  days  took  place  in  precisely  the 
saiiie  manner,  and  under  like  instructions,  attended  with  the 
same  response  as  to  compliance.     In  point  of  fact,  however, 
both  renewals  were  made  without  any  additional  indorser, 
the  parties  to  all  three  of  the  bills  being  the  same  persons, 
and  no  others.     About  the  time  of  the  last  renewal,  the  ac- 
ceptors failed,  and  the  bill,  at  maturity,  was  dishonored  and 
went  to  protest.     The  failure  amounted  to  total  insolvency, 
and  the  indorser  of  the  bill,  being  one  of  the  accepting  firm, 
went  down  with  the  rest.     Until  after  the  first  renewal,  the 
parties  were  in  good  credit.     The  Tennessee  bank  was  not 
aware  of  the  violation  of  its  instructions  until  after  the  fail- 
ure.    In  an  action  by  that  bank  against  the  Georgia  bank 
for  damages,  the  jury  found  for  tlie  defendant,  and  the 
court  granted  a  new  trial,  the  grounds  of  the  plaintiff's  mo- 
tion therefor  being,  that  the  verdict  was  contrary  to  law  and 
evidence,  to  the  charge  of  the  court,  to  justice  and  equity, 
without  evidence,  and  *  strongly  and  decidedly  against  the 
weight  of  evidence. 

1.  The  collection  and  renewal  of  bills  appertain  to  the 
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bueinesB  of  banking.  Here  the  bill  of  August  was  accepted 
and  indorsed  while  in  the  hands  of  the  Gleorgia  bank,  and  it 
was  retained  by  that  bank  to  collect  and  make  the  usual  re- 
turns, the  two  banks,  as  appears  by  the  evidence,  having  had 
previous  dealings  of  the  like  kind.  Had  there  been  no  fur- 
ther instructions,  the  simple  duty  of  the  bank  was  to  receive 
payment,  if  made,  and  remit  as  usual ;  or,  in  the  event  of 
non-payment  at  maturity,  to  take  the  ordinary  steps  in  re- 
spect to  dishonored  paper.  But  other  instructions  arrived 
before  the  bill  matured,  the  import  of  which  was,  to  allow 
the  new  bill  to  be  substituted,  on  condition  that  it  was  in- 
dorsed by  an  additional  solvent  indorser.  These  instmc- 
tions  modified  the  duty  of  the  collecting  bank,  so  far  only  as 
to  authorize  it  to  treat  the  former  bill  as  discharged  by  the 
latter,  if  the  latter  should  be  made  complete  in  the  way  in- 
dicated by  the  instructions.  A  failure  on  the  part  of  the 
acceptors  and  the  indorser  so  to  complete  it  in  time  to  put 
it  in  place  of  the  other,  left  the  duty  of  the  bank  just  what 
it  was  before.  The  bank  should  liave  treated  the  first  bill  as 
dishonored,  and  dealt  with  it  accordingly ;  but  instead  of  so 
doing,  it  surrendered  it,  took  the  new  bill  without  any  addi- 
tional indorser,  and,  returning  it  for  collection  when  it  should 
become  mature,  reported  that  it  had  been  accepted  and  in- 
dorsed "  as  requested."  When  the  new  bill  matured,  the  like 
instructions  as  to  it  were  treated  in  the  same  way.  The  result 
was,  that  by  the  two  renewals,  the  term  of  credit  was  extended 
sixty  days,  without  any  additional  security  whatever ;  and, 
in  the  meantime,  the  acceptors  and  the  indorser  became  in- 
solvent. The  bill  taken  on  the  second  renewal,  was  retained 
for  collection,  as  its  predecessor  had  been,  and  the  owner 
knew  nothing  of  the  violation  of  the  instructions  in  either 
instance  until  it  was  too  late  to  obviate  the  consequences. 
Sesting  on  the  report  that  the  required  indorsement  had 
taken  place,  the  Tennessee  bank  naturally  relaxed  the  vigi- 
lance which,  on  correct  information,  it  would  probably  have 
exercised.  Its  right  to  call  on  the  Georgia  bank  to  make 
good  the  damages  is  unquestionable. 
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2.  Bnt  it  is  suggested  that  no  damage  has  been  sustained 
unless  the  drawer  is  insolvent,  also.  In  the  absence  of  evi- 
dence to  the  contrary,  the  presumption  is  that  the  drawer 
had  funds  in  the  hands  of  the  acceptors.  1  Parsons  on  Notes 
and  Bills,  323 ;  10  Ga.,  333  ;  25  /J.,  171 ;  acts  of  1864-5, 
(paraph.  102)  repealing  section  2729  of  the  Code  of  1863. 
The  acceptor  stands  in  the  relation  of  maker,  and  the  drawer 
in  that  of  indorser.  1  Parsons  on  Notes  and  Bills,  54,  55  ; 
21  Ga.^  135.  Discharge  of  acceptor,  discharges  the  drawer, 
36  /J.,  410.  Of  course  the  solvency  of  the  acceptor  is  at 
the  risk  of  the  drawer,  and  not  at  that  of  the  holder,  where 
there  has  been  no  misconduct  by  the  latter  or  his  agents. 
But  the  evidence  in  the  record  indicates  that  the  renewal 
drafts  were  drawn  for  use  only  in  case  the  additional  indorser 
should  be  procured.  Let  us  suppose  the  facts  to  be  thus : 
the  drawer,  having  funds  in  the  hands  of  the  acceptors,  drew 
the  bill  of  August,  payable  to  a  person  who  was  really  a 
member  of  the  acceptors^  firm,  though  his  name  did  not  ap- 
pear in  it,  and  perhaps  his  membership  was  unknown  to  the 
drawer ;  this  bill  was  handed  to  the  Tennessee  bank,  and  by 
it  forwarded  to  the  Georgia  bank,  who  had  it  accepted,  and 
by  the  payee  indorsed  in  blank  ;  it  was  then  in  a  condition 
to  be  claimed  and  used  by  the  Tennessee  bank  as  its  prop- 
erty; that  bank,  on  being  advised  of  the  completion  of  the 
bill  in  this  manner,  discounted  the  same,  advancing  the 
amount  to  the  drawer, — or,  perhaps,  it  made  the  advance  on 
first  receiving  the  bill,  in  anticipation  of  the  acceptance  and 
indorsement  as  contemplated ;  on  the  eve  of  maturity,  the 
acceptors,  desiring  to  renew  for  thirty  days,  induced  the 
drawer  to  consent  to  it,  on  condition  that  a  fresh  solvent  in- 
dorser should  be  added  on  the  new  instrument ;  the  bill  of 
October  was  drawn  by  him  to  carry  out  this  arrangement, 
and,  with  knowledge  that  such  was  the  object,  the  Tennes- 
see bank  received  and  forwarded  the  same  to  its  agent,  the 
Georgia  bank,  with  appropriate  instructions ;  the  instruc- 
tions were  violated,  but  the  violation  being  unknown  to  the 
drawer,  he  consented  to  a  second  renewal  on  the  like  terms. 
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and  the  instructions  were  a^in  violated ;  instead  of  closing 
out  the  credit  when  the  August  bill  matured,  the  drawer  had 
the  risk  of  the  acceptors'  solvency  thrown  upon  him  for  six- 
ty days  longer,  by  reason  of  the  renewal  bills  having  been 
used  under  circumstances  which  were  not  in  his  contem- 
plation— that  is,  the  failure  of  the  acceptors  to  strengthen 
the  paper  with  a  good  indorser ;  this  misuse  of  the  renewal 
bills,  being  by  the  agent  of  the  Tennessee  bank,  wa«  the 
same  as  if  by  the  bank  itself.  Supposing  these  to  be  the  facts, 
in  substance,  would  the  drawer  be  still  liable,  in  face  of  the 
further  fact  that  the  acceptors  and  the  one  indorser  became 
insolvent,  pending  the  extended  term  of  credit?  If  he  would, 
it  would  be  for  this  reason :  that,  though  he  contemplated 
the  addition  of  another  indorser,  in  case  further  time  should 
be  given,  yet,  he  was  mistaken  if  he  thought  the  obtainment 
of  another  indorser  would  be  to  him  any  advantage  or  pro- 
tection. He,  it  might  be  said,  would  have  been  liable  to  that 
indorser,  and  not  that  indorser  to  him.  1  Parsons  on  Notes 
and  Bills,  54,  55.  The  reply,  if  any  there  be,  is,  that  if  his 
real  situation  was  that  of  surety  for  the  acceptors,  they  hav- 
ing his  funds,  and  his  contract  being  upon  a  bill  drawn  in 
August  and  maturing  in  October,  any  change  of  that  con- 
tract must  be  with  his  consent,  and  on  the  terms  which  he 
prescribed.  If,  therefore,  he  authorized  the  substitution  of 
the  new  bill  on  a  condition  useless  to  himself,  and  the  con- 
dition was  disregarded,  he  might  claim  the  principle  announc- 
ed in  section  2153  of  the  Code — "  A  change  of  the  nature 
or  terms  of  a  contract  is  called  a  novation  ;  such  novation, 
without  the  consent  of  the  surety,  discharges  him."  Perhaps 
the  sound  distinction  is  this :  a  condition  which  the  drawer 
intended  to  be  for  the  benefit  of  the  holder,  and  in  nowise 
for  his  own  advantage,  and  not  being  capable  of  promoting 
his  advantage,  would  not  be  material  as  between  themselves; 
but  a  condition  believed  to  be  advantageous  to  the  drawer, 
or  intended  to  be,  whether  legally  capable  of  being  so  or  not, 
would  be  material,  and  its  disregard  would  work  a  discharge, 
where  the  drawer  was  in  fact  a  surety  for  the  acceptor;  that 
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is,  where  his  funds  were  in  the  hands  of  the  acceptor,  or 
where  the  drawer  became  a  party  to  the  bill  solely  for  the 
acceptor's  accommodation.  Of  course,  there  are  many  trans- 
actions in  which  the  apparent  relation  between  the  two  par- 
ties is  not  the  real  one^-cases  in  which  the  acceptance  is  for 
the  drawer's  accommodation,  and  in  which  the  suretyship  is 
consequently  on  the  part  of  the  acceptor.  Code,  §  2151.  If 
the  case  before  us  be,  at  bottom,  one  of  this  kind,  the  drawer 
is  the  actual  debtor,  and  is  not  discharged.  The  holder  may 
resort  to  him  for  payment,  and  his  ability  to  pay  would  furn- 
ish an  answer  to  the  present  action,  as  to  anything  beyond 
nominal  damages.  There  is  however,  no  evidence  in  the 
redbrd  which  tends  to  negative  the  general  presumption 
that  the  debt  was  that  of  the  acceptors,  and  not  a  debt,  pri- 
marily, of  the  drawer.  The  evidence  in  the  record  does 
not  make  it  clear  whether  or  not  the  drawer  prompted  the 
instructions  to  take  an  additional  indorser,  or  even  whether 
he  knew  of  the  instructions.  It  may  be  that  he  had  nothing 
to  do  with  the  scheme  of  exacting  an  additional  indorser,  in 
which  event  the  failure  of  the  scheme  would,  of  course,  not 
discharge  him,  and  his  solvency  would  go  in  mitigation  of 
damages  in  the  present  suit.  If  his  name  made  and  kept  the 
bill  secure,  to  the  Tennessee  bank,  the  recovery  against  the 
Georgia  bank  should  be  for  nominal  damages  only,  with 
costs  of  suit.  But  though,  in  the  present  state  of  the  evi- 
dence, a  case  be  made  for  no  higher  measure  of  recovery 
than  this,  the  discretion  of  the  court  in  granting  a  new  trial 
ought  not  to  be  interfered  with.  While,  in  matters  of  con- 
tract, a  reviewing  court  would  not  constrain  the  grant  of  a 
new  trial,  on  a  right  to  mere  nominal  damages,  it  would  not 
forbid  a  new  trial  which  the  presiding  judge,  in  the  exercise 
of  his  discretion,  thought  proper  to  grant  on  such  a  right. 
3.  J^o  contract  is  expressly  alleged  in  the  declaration  for 
compensation  to  the  Georgia  bank,  or  for  obedience  on  its 
part  to  the  instructions*  which  it  received  from  the  Tennes- 
see bank.  But  facts  are  averred  from  which  the  law  will 
imply  a  contract  touching  these  matters.     A  bill  is  sent  for- 
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ward,  in  respect  to  which  certain  services,  appropriate  to  the 
business  of  a  bank,  are  to  be  rendered.  This  is  a  bailment. 
In  contemplation  of  law,  the  bailor  agrees  to  pay  for  the  aer- 
yices,  reasonable  compensation.  The  bailee  receiTes  the  bill 
and  retains  it,  in  the  usnal  conrse  of  business,  giving  no  no- 
tice that  the  bailment  is  declined,  or  that  instructions  will 
not  be  complied  with.  Further  instructions  arrive,  and,  in- 
stead of  objecting  to  them,  reply  is  made  that  they  have  been 
complied  with.  In  contemplation  of  law,  there  is  an  under- 
taking to  comply.  Though  the  declaration  is  somewhat  de- 
fective in  not  alleging  the  contract  in  direct  terms,  the  defect 
is  not  fatal.  The  declaration  is  amendable,  and  may  be 
amended  at  any  time.  • 

4.  The  case  made  by  the  evidence  is  not  as  correctly  set 
forth  in  the  declaration  as  it  should  be.  But  finding  in  the 
evidence  a  solid,  substantial  cause  of  action,  and  the  declara- 
tion being  amendable  to  fit  it,  we  shall  not  be  overstrict,  upon 
this  the  first  grant  of  a  new  trial,  in  squaring  the  proof  with 
the  pleading.  The  two  can  be  brought  together  when  the 
new  trial  is  had.  If  the  court  below  had  refused  a  new  trial, 
we  should  have  felt  it  our  duty  to  be  more  attentive  to  the 
short-comings  of  the  declaration. 

5.  In  the  progress  of  the  trial  the  defendant  took  various 
exceptions,  and  had  them  entered  pendente  lite.  He  assign- 
ed error  on  them  here,  but  by  the  grant  of  a  new  trial,  the 
case  was  left  pending  below,  and  our  afiSrmance  of  the  judg- 
ment leaves  it  still  pending.  As  the  verdict  was  for  the  de- 
fendant, the  errora,  if  any,  committed  on  the  trial,  did  not 
influence  the  result,  and  hence  they  are  not  now  to  be  con- 
sidered.    Code,  §  4250. 

Cited  for  plaintiff  in  error,  (liability  ultimate,  not  prima- 
ry,) 3  Ala.,  206 ;  20  Wend.,  324 ;  (mitigation  of  damages)  3 
Dev.,  408 ;  Ang.  and  Ames  Cor.,  226 ;  Whar.  Agency,  §  258 ; 
20  Wend.,  324 ;  3  Hill,  660 ;  (new  trial,  when  not  granted,) 
40  Ga.y  266 ;  30  lb.,  212 ;  2  /J.,  1 ;  16  /J.,  368 ;  30  lb.,  858 ; 
(declaration  bad,  and  not  curable,)  17  Ga.j  96 ;  Code,  §  3480. 

Cited  for  defendant  in  error,  (declaration  sufficient)  1  Eel- 
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ly,  68 ;  28  Oa.,  49,  60 ;  (liability)  1  Peters,  25 ;  9  Wend.,  46 ; 
11  7ft.,  473 ;  6  Blackford,  225 ;  Sher.  and  Bed.,  on  Neg., 
§  239 ;  Code,  §  2184 ;  12  Oa.,  205 ;  13  Ih.,  608 ;  (jury  bound 
by  charge)  Code  §§  3927,  3933. 
Judgment  affirmed. 


Edwin  T.  Gbat,  plaintiff  in  error,  vs.  Gbobos  S.  Obeab, 

executor,  defendant  in  error. 

1.  That  to  maiDtain  the  trast  in  this  case,  it  is  necessary  that  the  eethd 
que  trust  should  not  have  been  of  sonnd  mind  when  the  will  took 
effect,  is  res  a^judieaia. 

a.  Under  the  Code  there  are  Tarions  degrees  of  unsoundness  of  mind, 
one  of  which  is  incapacity  to  manage  the  ordinary  business  of  an 
ordinary  person  in  the  affairA  of  life.  This  degree,  from  whatever 
cause  occurring,  will  uphold  the  creation  and  the  continuance  of  a 
trust. 

8.  The  reasons  of  witnesses  for  their  opinions  on  the  question  of  men- 
tal  soundness,  are  not  for  the  consideration  of  the  court,  but  for  the 
Jury  only. 

4.  The  declarations  of  a  testator  at  the  time  of  making  a  will,  in  which 
he  gives  to  a  trustee  property  in  trust  for  his  son,  are  not  admissible 
to  establish  the  son's  insanity  or  unsoundness  of  mind. 

&  Where  the  question  is  as  to  the  value  of  certain  bonds  at  the  time 
they  were  received  from  the  testator,  the  person  chargeable  with 
them,  though  a  party  to  the  cause,  is  competent  to  testify  as  to  the 
value,  and  an  actual  sale  of  them  in  the  market  may  be  considered. 
And  to  rebut  a  charge  of  secreting  the  bonds  or  their  proceeds,  a 
book  kept,  and  exhibited  to  the  family,  showing  a  sale,  and  the 
amount  thereof,  may  be  admitted. 

A.  Acts  and  conduct  of  the  cestui  que  trust,  from  boyhood  to  the  time 
of  trial,  were  admissible  to  illustrate  his  capacity. 

Trusta.  Minora.  Insanity.  Witness.  Wills.  Evidence. 
Before  Judge  Hiu<.  Bibb  Superior  Court.  October  Ad- 
journed Term,  1876. 

Gray  filed  his  bill  against  Obear  as  executor  of  William 
Gray,  deceased^  in  which  he  alleged  that  said  deceased,  his 
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father,  died  in  1870,  leaving  a  will,  in  which  he  bequeathed 
to  said  defendant,  as  trustee  for  complainant,  one-fourth  of 
his  estate,  real  and  personal ;  that  said  trust  was  an  executed 
trust,  he  being  of  age  and  sui  juris.  He  therefore  prayed 
that  said  defendant  might  account  to  him  for  his  interest  in 
said  estate ;  also,  that  said  Obear  might  be  relieved  fwra 
said  trust  on  account  of  mismanagement  and  fraudulent 
conduct,  and  a  new  trustee  appointed. 

The  defendant  answered  that  complainant  was  nan  comr 
pos  mentis  at  the  time  of  the  execution  of  said  will,  and  » 
still ;  that  the  trust  was  valid,  and  that  he  had  not  commit- 
ted any  waste,  mismanagement,  etc. 

See  this  same  case  as  reported  in  54  Qa.  Rep.,  231,  and 
55  7J.,  138. 

The  evidence  introduced  was  voluminous.  The  eccen- 
tricities and  peculiarities  of  complainant  from  his  infancy  to 
the  time  of  trial,  were  shown.  The  opinions  of  numerouB 
witnesses  were  introduced  as  to  his  mental  condition,  vary- 
ing from  the  belief  that  he  was  entirely  imbecile,  to  confi- 
dence in  his  general  ability  to  manage  property.  The  pre- 
ponderance of  opinion  indicated  that  he  was  of  weak  mind, 
but  whether  he  was  so  entirely  imbecile  as  Aot  to  be  able  to 
manage  property,  and  in  what  this  imbecility  consisted,  was 
left  in  some  doubt. 

The  court  permitted  defendant  to  prove  by  one  WiUi*^ 
Holmes,  that  testator  told  him  that  some  person  in  TexW 
had  induced  complainant  to  commit  some  criminal  act,  s^^ 
as  cattle  stealing,  or  the  like ;  that  he  was  a  poor,  mis^w'^*^ 
boy,  whom  anybody  could  lead  into  trouble.  To  '^hich 
complainant  excepted. 

The  court  permitted  George  S.  Obear,  the  defendant,  to 
testify  in  reference  to  the  obligation  given  by  him  to  testa- 
tor for  stocks  and  bonds,  to  the  amount  of  $6,700,  thtf^  ^ 
sold  them  in  November,  1868,  for  $5,000  ;  that  since  li^^ 
the  price  has  been  lower,  at  least  25  per  cent.  To  which 
complainant  excepted. 

The  court  permitted  the  introduction  of  the  following 
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entry  from  the  private  book  of  the  defendant,  in  which  he 
testified  that  he  kept  his  returns  as  executor  and  trustee, 
and  which  had  been  exhibited  to  the  family  of  the  testator  : 

"Oct.  1,  1870.  George  S.  Obear  is  due  to  the  estate  of 
William  Gray,  $5,000,  advanced  him  by  William  Gray,  and 
to  be  deducted  in  this  way :  $3,750,  three-fourths  oi  the 
same  from  his  share  on  the  final  distribution  of  the  estate, 
$1,250  to  be  paid  to  each  of  the  other  heirs  witliout  inter- 
est."    To  which  complainant  excepted. 

The  court  permitted  Mrs.  M.  E.  Ellis  to  testify  as  follows : 

"  When  Edwin's  father  made  his  will,  he  told  me  that  he 
had  done  so  and  how  he  had  made  it,  and  I  know  the  rea- 
sons why  he  nflade  it  so,  so  far  as  it  relates  to  Edwin  Gray. 
His  father  told  me  that  he  knew  that  Edwin  was  not  capa 
ble  of  taking  care  of  his  own  affairs,  and  therefore  he  made 
his  will  as  he  did."  Similar  declarations  and  sayings  of  the 
testator  to  other  witnesses  were  also  shown.  To  all  of 
which  complainant  excepted. 

The  jury  returned  the  following  verdict : 

"  1.  We,  the  jury,  find  that  at  the  death  of  the  testator 
the  trust  was  valid. 

"  2.  We,  the  'jury,  find  that  the  plaintiff  is  of  sound  mind, 
but  weak  in  mind  to  that  extent  that  we  do  not  consider 
him  capable  of  managing  his  estate.  And  we  also  find  that 
reasonable  counsel  fees,  and  costs  for  defense  of  this  suit,  be 
paid  by  George  S.  Obear,  executor  of  the  estate  of  Wm- 
Gray." 

Two  other  previous  verdicts  were  returned,  which  the 
court  declined  to  receive,  holding  that  they  were  insufEcient 
to  base  a  decree  thereon.  Subsequently  to  the  last,  com- 
plainant filed  a  petition,  setting  forth  all  three  verdicts,  and 
asking,  in  distinct  counts,  that  a  decree  be  entered  in  his 
favor  upon  each,  setting  forth  the  peculiar  provisions  of 
the  decree  which  he  claimed  should  be  rendered.  The  court 
declined  to  accede  to  the  prayer  of  the  petition,  and  decreed 
in  favor  of  defendant  on  the  last  verdict.  To  all  of  which 
complainant  excepted. 
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Exceptions  were  also  taken  by  the  complainant  to  variona 
portions  of  the  charge  given,  and  by  both  complainant  and 
defendant  to  numerons  refusals  to  charge,  all  of  which  is 
omitted  here  as  immaterial,  in  view  of  the  decision. 

Error  was  assigned  upon  the  exceptions,  as  above  stated 

R'F.  Lyon  ;  J.  &  J.  C.  Rdthkrfoed,  for  plaintiff  in  error. 
Lanier  &  Anderson,  Hill  &  Harris,  for  defendant. 
Jackson,  Judge. 

1.  When  this  case  was  before  this  court  first,  reported  in 
54  Ga.,  231,  it  was  held  that  the  testator  could  not  create  a 
valid  trust  for  his  son,  unless  he  was  a  minor  or  nan  compoi 
mentis,  and  that  if  Edwin  T.  Gray  was  sound  in  mind,  the 
trust  being  for  his  benefit  alone,  that  the  use  executed  the 
trust,  and  Gray  was  entitled  to  recover  on  a  bill  requiring  his 
trustee  to  turn  over  the  property  to  him.  The  case  waa 
again  brought  to  this  court  on  the  propriety  of  allowing  an 
amendment  setting  up  that  Gray  was  nan  compos  mentis 
when  the  will  was  made,  and  was  so  still.  This  amendment 
was  allowed. 

The  question,  therefore,  of  the  power  of  the  testator  to 
create  a  trust  for  Gray's  benefit,  if  he  was  sound  in  mind, 
may  be  considered  settled  against  the  power  by  the  j^^" 
ment  of  a  unanimous  court  in  this  case  itself,  and  it  must 
be  considered  res  adjvdicata.  The  corollary  drawn  fi^°^ 
this  premise,  that  the  use  executed  the  trust,  and  that  ^^1 
took  an  absolute  estate  when  he  became  sound  in  mind^ao^ 
could  demand  the  delivery  thereof  and  an  account  ^^m 
his  trustee,  Obear,  therefor,  was  also  decided  by  a  ^ 
bench  in  this  case,  in  54  <?a.,  231.  It  might  well  be  doi:ibtea 
whether  this  was  the  law  of  this  case  but  for  that  judffl®^* 
in  the  case.  See  2nd  Term,  marg.  p.  444  (Dun.  &  I^ 
2  vol.,  179);  2  Rich.  Eq.,  52 ;  Blackstone's  Com.,  book  2,  ebip- 
20,  p.  336.  For  the  act  denying  the  power  to  create  a  OT^^ 
for  one  of  sound  mind  being  repealed  by  the  act  of  1^ 
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December,  1863  (acts  of  '64,  p.  100),  left  the  power  as 
at  common  law,  with  a  strong  implication  that  the  trast 
might  be  created  where  there  was  something  to  dO;  as  in 
this  case,  to  preserve  the  corpas,  collect  the  income,  and 
pay  only  that  over  to  the  cestui  que  trvst^  and  the  authorities 
above  cited  seem  to  indicate  that  it  might  have  been  done 
at  common  lawc  But  it  is  resadjt^icata^  and  we  are  bound 
by  the  judgment  rendered  in  54  Oa.y  231,  and  express  no 
opinion  upon  it,  other  than  to  say  that  the  judgment  there 
rendered  binds  us. 

It  is  important  in  this  case,  however,  to  define  what  is 
soundness  of  mind  under  the  laws  of  Georgia ;  that  is,  such 
soundness  of  mind  as  would  authorize  the  creation  of  a 
trust  and  the  keeping  it  undisturbed  by  the  cestui  qtie  trust. 

2.  The  Code  declares,  in  section  2306,  that  '^  trust  estates 
may  be  created  for  the  benefit  of  any  female  or  minor,  or 
person  non  cmnpos  mentis:'  There  was  formerly  a  negative 
provision  in  this  section  that  they  should  not  be  created 
for  a  male  person  sui  Juris  and  of  sound  mind  ;  but  this 
was  repealed  by  the  act  of  1864,  cited  above. 

The  question,  then,  becomes  this:  who  is  non  compos 
mentis  in  the  sense  of  section  2306  ?  Other  sections  of  our 
Code  throw  great  light  upon  this  question,  and  if  we  can 
find  anything  in  our  own  statutes  shedding  light  thereon, 
it  is  the  best  light  with  which  to  look  at  this  section  and 
ascertain  its  meaning. 

Section  1658  declares  that  all  '^  persons  non  compos  mentis, 
either  from  birth  or  from  subsequent  causes,  constantly  or 
periodically,  or  from  age,  infirmity,  drunkennes8,or  otherwise 
incapable  of  managing  their  affairs,  may  have  their  persons 
and  estates,  or  either  of  them,  placed  in  the  control  of 
guardians.  Such  persons  retain  all  the  rights  of  citizens 
which  they  have  the  capacity  to  enjoy,  and  which  are  com- 
patible with  their  situation." 

It  is  very  clear  to  us  from  this  section,  that  our  statute  law 
defines  the  words  non  compos  m&ntis  as  meaning  unsound- 
ness of  mind  in  many  degrees.     One  may  be  so  unsound  in 
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mind  as  to  be  sent  to  the  insane  asylam ;  another^  as  to  ha^e 
a  guardian  for  his  person  as  well  as  his  estate ;  a  third,  as  only 
to  require  a  guardian  for  hia  property,  to  see  that  it  be  not 
wasted ;  and  a  guardian  for  property  is  but  a  trustee. 

It  does  not  matter  that  this  section  is  placed  in  the  Code 
under  the  article  "  Citizens."  It  is  part  of  our  law,  adopted 
by  the  legislature  and  ratified  by  the  constitution  of  1868. 
And  any  portion  of  a  body  of  laws  may  well  be  invoked  to 
ascertain  the  meaning  of  words  and  phrases  used  in  another 
part.  Besides,  this  section  reserves  the  general  rights  of 
citizenship,  while  it  takes  properly  away  from  the  citizen ; 
and  this,  too,  the  citizen's  own  property,  coming  to  him  free 
of  any  trust  or  any  condition  whatever. 

So  section  1852  declares  that,  "  the  ordinaries  of  the  sev- 
eral counties  of  this  state  may  appoint  guardians  for  the  fol- 
lowing persons,  viz :  idiots,  lunatics,  and  insane  persons?  *^" 
deaf  and  dumb  persons,  when  incapable  of  managing  "^"^^^ 
estates,  habitual  drunkards,  and  persons  imbecile  froto  ola 
age  or  other  cause,  and  incapable  of  managing  their  esta*^ 

These  persons,  imbecile  from  old  age  or  other  cause^  ^^ 
have  guardians  appointed  to  manage  their  estates,  if  *  ^^ 
are  incapable  of  doing  so.    And  this  section  shows  th^^  "^ 
sides  idiots  and  lunatics,  others  are  regarded  insane,  ao^    . 
there  are  degrees  of  insanity.     So  section  1855,  in  p^7 
ing  how  a  commission  may  be  had  to  get  a  guardian  app^*^ 
ed,  after  providing  for  the  jury,  or  committee,  of  eigb*^^' 
one  to  be  a  physician,  requiring  twelve  to  act,  indt^ii^^ 
physician^  requires  the  "  inspection  "  of  the  "^^ jperwn,^^  ^ 
hearing  and  examining  witnesses  on  oath,  if  necessarX'   ,, 
determine  "  his  condition  and  capacity  to  manage  his  e»t»^ 
and  in  their  return  to  specify  "  under  which  of  said  cl^^^ 
they  find  the  said  person  to  come." 

From  these  sections  of  our  Code,  it  seems  quite  clear  ^* 
there  are  different  degrees  of  unsoundness  of  mind^ 
which  different  remedies  are  provided,  and  from  then^  ^^ 
deduce  the  conclusion  that  the  test  as  to  whether  there  ^^^, 
be  the  guardian  appointed  to  manage  a  man's  estate,  i*  ^^' 
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is  his  mind  so  unsoilnd,  or  is  he  so  weak  in  his  mind,  or  so 
imbecile,  no  matter  from  what  cause,  that  he  cannot  man- 
age the  ordinary  affairs  of  life — the  ordinary  estates  of  men. 

The  trouble  in  the  case  at  the  bar  is,  that  the  jury  has  not 
found  a  consistent,  intelligent  verdict,  on  which  a  decree 
can  be  rendered.  They  find  the  trust  estate  valid,  but  they 
find  the  complainant  now  of  sound  mind,  and  yet  incapable 
of  managing  his  estate,  without  stating  how  or  wherein  now 
incapable.  They  were  sent  back  by  the  judge  several  times, 
but  the  verdict  finally  rendered  is  to  that  effect. 

Upon  this  verdict  the  court  decreed  for  the  defendant, 
Obear.  We  think  that  this  decree  was  unauthorized  by  the 
verdict.  The  jury  may  liave  intended  to  say  that  Gray  was 
so  unsound,  or  weak,  in  intellect  as  to  be  incapable  of  man- 
aging his  estate,  but  they  have  not  said  so  in  language  con- 
sistent with  itself.  In  other  words,  the  verdict  is  inconsis- 
tent with  itself,  and  upon  it  no  decree  could  be  rendered  so 
as  to  follow  it.  This  view  of  the  verdict  also  disposes  of 
the  complainant's  motion,  or  petition,  to  decree  upon  it  in' 
his  favor.  We  think  that  the  court  was  clearly  right  in  re- 
fusing that  motion.  A  new  trial  must  be  awarded,  that  the 
jury  may  find  whether  Gray  was  so  unsound  in  mind — so 
imbecile  in  intellect  when  the  trust  was  created — ^that  it  was 
then  valid ;  and  whether,  if  so  unsound  and  imbecile  then, 
he  is  now  so  sound  in  mind  that  he  can  manage  his  estate 
as  ordinary  men  can  their  property — ^the  burden  being  on 
the  defendant,  as  put  by  the  presiding  judge — ^to  show  the 
first,  and  that  being  sho^i  n,  then  on  the  complainant  to  show 
the  latter.  Mark,  the  question  is  not  whether  Gray  is  such 
an  idiot,  or  lunatic,  or  is  so  insane,  tliat  he  ought  to  be  sent 
to  the  asylum,  or  even  to  have  a  guardian  for  his  person, 
but  is  he  now  so  non  compos  mentis — so  unsound  in  mind, 
or  imbecile  in  intellect — tJuU  he  cannot  manage  property 
himself. 

If  so,  he  would  need  a  guardian,  under  the  law,  for  his 
property  ;  and,  consequently,  the  guardian  for  property  be- 
queathed for  his  benefit  by  his  father,  appointed  by  that 
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father,  ought  to  manage  it ;  or,  in  other  words,  the  trostee 
so  appointed  should  continue  to  carry  out  the  trust,  which 
is  clearly  executory. 

The  same  principle  of  degrees  in  unsoundness  of  mind 
and  of  imbecility  or  weakness  of  intelleet  being  sufficient 
to  authorize  guardianship,  and,  therefore,  the  appointment 
of  trustees  to  manage  property,  is  decided  and  elaborated,  on 
a  review  of  all  the  authorities,  by  Chancellor  Kent,  in  2d 
Johnson's  Chan.  Kep.,  232,  and  in  Brown's  Med.  Jurispm- 
dence  of  Insanity,  pages  69,  70,  71,  79, 96. 

The  result  of  the  whole  investigation  from  our  own  stat- 
utes, as  well  as  from  the  highest  judicial  utterances  else- 
where, is,  that  if  there  be  such  a  degree  of  unsoundness  or 
imbecility  of  mind  as  to  inca|)acitate  one  from  managing  the 
ordinary  business  of  life,  and  such  ordinary  estates  as  peo- 
ple usually  possess,  it  will  authorize  the  maintenance  of  the 
trust  and  the  authority  of  the  trustee. 

3.  There  was  no  error  in  permitting  all  persons  to  give 
their  opinions  of  the  condition  of  Gray's  mind,  based  npon 
their  reasons  therefor,  and  the  sufficiency  of  the  reasons  wa» 
a  question  for  the  jury  in  estimating  the  weight  to  which 
the  opinions  were  entitled. 

4.  We  do  not  think  that  the  sayings  of  the  testator  W^^  *"' 
missible  to  show  the  unsoundness  of  Gray's  mind.  On  bX^^^^ 
of  devisavit  vd  nan^  such  sayings  to  show  the  conditi^^  ^ 
the  testator's  mind  are  admissible,  of  course,  becao^  7^ 
best  evidence  of  his  sanity  would  be  the  manner  in  "^m^h 
he  would  talk,  and  what  he  would  say  on  different  sul^J^ 
of  conversation.     But,  on  the  question  of  the  sanity  of  ^   . 
persons,  particularly  where  title  to  property  is  invol v^ ' 
has  been  ruled  by  this  court  that  family  reputation  and  *^ 
say  of  all  sorts  are  inadmissible.    See  6  (?a.,  291 ;  9  ^ 
639 ;  31  Ga.,  424. 

6.  We  think  that  the  court  ruled  properly  in  all^*^^ 
Obear  to  testify  as  to  the  value  of  the  bonds  and  ^l'^*^ 
sold  them  for,  and  what  they  have  been  worth  since  J 
to  rebut  the  charge  of  secreting  the  property  with  a  yi^^ 
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defrand,  we  think  the  memorandum  in  the  book  of  Obear 
admissible. 

6,  The  evidence  of  the  acts  of  Gray  from  boyhood  to  the 
trial,  were  admissible  to  illustrate  the  condition  of  his  mind 
at  the  time  the  bequest  was  made,  and  whether  or  not  he 
has  since  become  sui  juris,  or  of  sufficient  soundness  of  in- 
tellect to  manage  his  business. 

We  believe  that  the  foregoing  rulings  will  give  our  ideas 
of  the  law  of  this  case  upon  all  the  questions  which  have 
been  made  in  this  voluminous  record  and  pressed  for  our 
judgment  here.  Mainly  for  the  reason  that  the  jury,  after 
three  several  trials  and  returns  to  their  room  under  the  di- 
rection of  the  court,  made  at  last  a  verdict  inconsistent  with 
itself,  and  on  which  both  parties  insist  on  a  decree  in  tlieir 
favor,  we  award  a  new  trial,  reversing  the  judgment  of  the 
court  in  entering  the  decree  in  favor  of  defendant  upon 
the  verdict,  and  in  ruling  in  the  sayings  of  the  testator  in 
respect  to  the  condition  of  his  son's  mind. 

Judgment  reversed. 


William  T.  Morgan,  plaintiff  in  error,  vs.  Benjamin  Bai- 
ley, defendant  in  error. 

Where  a  farmer,  a  part  of  whose  ordinary  business  was  the  purchase 
and  cultivation  of  land,  bought  a  tract  of  land  on  Saturday,  and 
agreed  to  consummate  the  trade  on  the  next  day  by  signing  the  nec- 
essary papers,  and  did  sign  a  note  for  the  purchase  money  on  that 
day  (Sunday) : 

HM,  that  th&  contract  was  illegal,  and,  in  a  suit  on  the  note,  the  courts 
will  not  assist  in  its  collection. 

Contracts.    Promisory  notes.     Sabbath.     Before  Judge 
Hall.     Baker  Superior  Court.     November  Term,  1876. 

Eeported  in  the  decision. 

D.  A.  Vason  ;  R.  N.  Ely  ;  P.  J.  Strozer,  for  plaintiff  in 
error. 
43 
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.    L.  P.  D.  Wabrkn,  for  defendant. 
Warner,  Chief  Justice. 

This  yfBS  an  action  founded  on  an  attachment  issued  for 
the  purchase  money  alleged  to  be  due  for  a  tract  of  laud, 
under  the  provisions  of  the  3293d  section  of  the  Code.  The 
note,  which  was  the  evidence  of  the  defendant's  indebted- 
ness, as  set  forth  in  the  plaintiffs  declaration  founded 
upon  the  attachment,  was  in  the  following  words :  "  On  or 
by  the  first  day  of  December,  1868, 1  promise  to  pay  Ben- 
jamin Bailey,  or  bearer,  nine  bales  of  good,  merchantable 
cotton,  each  weighing  five  hundred  pounds,  and  of  a  fair 
average  of  my  crop  raised  during  the  present  year,  for 
value  received.  January  11, 1868.  Signed,  W.  T.  Morgan.'' 
There  were  several  credits  on  the  note,  one  bearing  date  the 
day  the  note  was  made,  of  a  five  hundred  pound  bale  of 
cotton. 

The  defendant  appeared  and  filed  his  plea  to  the  phiin- 
tifiPs  declaration,  in  which  he  alleged,  amongst  other  things, 
that  the  above  described  note  was  executed  on  the  Sabbath 
day,  and  was  therefore  void.  On  the  trial  of  the  case,  the 
jury,  under  the  charge  of  the  court,  found  a  verdict  for  the 
plaintiff  for  $503.00  hf  sides  interest.  The  defendant  made  a 
motion  for  a  new  trial,  wliich  was  overruled,  and  the  de- 
fendant excepted. 

The  controlling  question  in  this  case  is,  whether  the 
note  sued  on  was  made  on  Sunday,  and  if  so,  whether  it  was 
illegal  under  the  provisions  of  the  4579th  section  of  the  Code? 
That  section  declares  that  "  any  tradesman,  artificer,  work- 
man or  laborer,  or  any  other  person  whatever,  who  shall 
pursue  their  business,  or  work  of  their  ordinary  callings 
upon  the  Lord's  day  (works  of  necessity  or  charity  only  ex- 
cepted), shall  be  guilty  of  a  misdemeanor,  and  on  conviction, 
shall  be  punished  as  prescribed  in  section  4310  of  this  Code. 

It  appears  from  the  evidence  in  the  recx)rd,  that  the  note 
was  given  to  the  plaintiff  for  the  purchase  of  a  lot  of  land, 
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and  that  it  was  made  on  Sunday ;  that  the  agreement  for  the 
sale  of  the  land  was  made  on  Saturday,  the  defendant  then 
being  on  the  land  working  it  when  the  trade  was  made ;  that 
the  defendant  was  unwilling  to  leave  his  work  to  execute 
the  papers  on  Saturday,  and  it  was  agreed  between  the  par- 
ties that  the  papers  should  be  signed  on  the  next  day,  Sun- 
day, which  was  done.  It  also  appears  from  the  evidence, 
that  after  the  note  was  made  on  Sunday,  it  was  credited  on 
that  same  day  with  a  five  hundred  pound  bale  of  cotton,  but 
whether  the  bale  of  cotton  was  delivered  on  that  day  or  not 
there  is  no  evidence.  The  defendant  was  a  farmer,  and  it 
was  a  part  of  his  ordinary  business  and  calling  to  purchase 
land  and  pay  for  it  in  order  that  he  might  pursue  his  ordi- 
nary business  and  calling  as  a  farmer,  but  he  was  unwilling 
to  lose  the  time  from  his  work  on  Saturday,  and  therefore 
he  and  the  plaintiff  agreed  to  complete  the  trade  on  Sunday, 
which  was  done. 

The  facts  of  this  case,  as  disclosed  in  the  record,  bring  it 
within  the  words  and  the  true  intent  and  meaning  of  the 
statute,  and  the  note  was,  therefore,  illegal.  Inasmuch  as  the 
plaintiff  was  a  party  to  the  illegal  agreement  that  the  note 
should  be  made  on  Sunday,  the  courts  will  not  aid  either 
party  to  enforce  its  collection,  but  leave  the  parties  where  it 
finds  them.  This  case  comes  within  the  ruling  of  this 
court  in  JEllis  vs.  Ifammond^  57  Ga.  Hep.y  179. 

Let  the  judgment  of  the  court  below  be  reversed. 


The  Charlotte,  Columbia  and  Augusta  Railroad  Com- 
pany, plaintiff  in  error,  vs.  James  L.  Gow  et  al.j  defend- 
ants in  error. 

1.  The  agent  of  a  corporation,  being  under  bond  to  account  and  pay 
over  daily,  cannot  be  trusted  witli  more  money  at  his  surety's  risle 
after  dishonesty  of  the  agent  is  discovered  by  the  corporation  But 
he  may  be  so  trusted,  so  long  as  the  circumstances,  fairly  interpreted, 
point,  not  to  moral  turpitude,  but  to  a  want  of  diligence  or  punctu- 
ality rather  than  to  a  want  of  integrity. 
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3.  For  the  agent  (unless  continued  in  further  trust  after  known  disboii' 
esty)  to  bring  about  his  surety's  discharge  by  deviation  from  the 
terms  of  his  bond,  such  deviations  must  be  ri>2:htful  and  not  wrong- 
ful. And  to  be  rightful,  they  must  rest  either  upon  some  new  con- 
tract, or  upon  instructions  from  the  corporation. 

8.  The  charge  of  the  court  considered,  and  pronounced  erroneous. 

Principal  and  security.  Principal  and  agent.  Corpora- 
tions. Before  Judge  Gibsok.  Bichiuond  Superior  Court. 
October  Term,  1876. 

The  pleadings  are  sufficiently  stated  in  the  opinion.  The 
plaintiff  introduced  in  evidence  the  bond  sued  on,  dated  No- 
vember 21, 1871.  Also  the  report  of  the  auditor  appointed 
in  the  case,  who  found  that  K.  Habersham  Wylly,  as  princi- 
pal, was  indebted  to  the  plaintiff  on  an  account  running  from 
November,  1871,  to  October,  1874,  balance  of  $6,346.06. 

Wylly  testified  before  the  auditor,  in  substance,  as  follows: 
Became  agent  of  plaintiff  in  November,  1871.  At  first,  made 
remittances  about  four  times  a  month.  There  was  subse- 
quently a  change  to  weekly  remittances,  and  then  to  daily. 
Think  latter  course  was  adopted  in  July,  1873.  As  long 
as  I  pursued  the  plan  of  periodical  remittances  I  de- 
posited to  my  own  credit  in  the  Augusta  National  Bank. 
Freight  prepaid,  was  money  collected  by  me  for  freights 
going  northward.  Freight  received,  was  southward  bound 
freight  for  Augusta,  and  points  beyond.  My  reports 
for  freight  received  were  made  from  freight-bills  which 
were  consolidated  and  brought  together  in  one  month, 
not  from  cash  actually  received.  When  I  came  into  office, 
merchants  of  good  business  standing  in  Augusta,  were  per- 
mitted to  take  away  their  freight  from  the  depot  without 
paying  charges,  that  is  to  take  it  on  credit.  Had  visits  froiu 
the  president,  superintendent,  general  freight  agent  or  treas- 
urer generally  once  a  month.  The  officers  of  the  plaintiff 
had  opportunities  of  seeing  the  plan  I  was  foUowing,  and 
frequently  had  conversations  with  me  on  the  subject.   There 
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was  6ome  correspondence  about  giving  credit  for  f reight,  the 
result  of  which  was  that  it  was  determined  that  in  order  to 
compete  with  other  roads  the  credit  system  was  necessary. 
This  system  caused  my  remittances  to  appear  smaller  than 
the  amount  of  freight  apparently  received.  The  balance 
against  me  consists  of  freight  uncollected,  freight  on  hand, 
and  a  part  may  have  been  cash  to  my  credit  in  bank.  I  either 
remitted  the  money  in  bank,  or  paid  it  out  on  good  vouchers. 
Did  not  appropriate  it  to  my  use.  Any  money  that  I  col- 
lected but  did  not  deposit,  was  remitted  to  plaintiff  in  cash 
or  by  vouchers. 

W.  A.  Oraham  is  indebted  to  me  $1,197.19  on  ticket  sales; 
he  was  in  office  when  I  became  agent,  and  remained  as  ticket 
agent  until  the  close  of  December,  1872.  He  remained  in 
the  employment  of  the  plaintiff  as  loading  and  unloading 
clerk  after  ceasing  to  be  ticket  agent.  There  was  objection 
to  him  as  ticket  agent,  but  I  continued  him  for  some  time  so 
as  to  give  him  a  cliance  to  make  up  the  difference.  Baird 
attended  to  the  duties  of  the  office  while  I  reported  Graham 
as  ticket  agent.     This  was  after  Graham  had  been  objected 

to. 

By  reference  to  consolidated  account  current,  I  find  that 
in  November,  1871,  I  made  three  remittances ;  in  all  the 
other  months  I  made  more  than  three.  Accounts  current 
were  made  from  reports  of  freight  received ;  made  the  ac- 
counts current  as  embodying  what  the  agent  was  responsible 
for;  forwarded  account  current  each  month.  Started  it 
with  an  adjusted  balance  showing  what  was  due  at  close  of 
previous  month.  Do  not  admit  all  accounts  current  revised 
and  signed  by  me  as  correct ;  signed  them  officially  as  mat- 
ter of  form ;  they  differ  in  some  respects  from  my  original 
reports.  It  was  not  my  own  fault  that  I  was  unable  to  carry 
on  the  business.  Admit  that  I  was  frequently  drinking 
while  agent,  but  don't  think  a  great  part  of  the  trouble  is 
due  to  that.  Could  attend  to  duties  when  not  under  the  influ- 
ence of  liquor.  The  cash  collected  was  turned  over  to  me 
by  different  collectors,  which  I  had  from  time  to  time. 
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Should  have  had  a  regular  book-keeper ;  that  was  wliat  was 
neglected.  Cannot  assert  positively  that  Graham  was  act- 
ing as  ticket  agent  when  I  took  charge. 

The  remainder  of  this  witness'  testimony  is  taken  up  with 
showing  the  assets  turned  over  by  him  after  his  dischargei 
and  that  he  had  not  sufficient  force  allowed  him  by  the  plain- 
tiff to  do  the  work  required. 

F.  H.  Gordon  testified,  in  substance,  as  follows :  Was  em- 
ployed in  the  treasurer's  ofiice  of  plaintiff  during  the  period 
embraced  in  the  agency  of  Wylly,  up  to  June,  1873 ;  after 
that  date,  as  auditor  of  the  road.  Remittances  were  sent  to 
the  treasurer.  Wylly  had  no  fixed  day  on  which  to  report; 
his  practice  was,  as  was  also  that  of  his  predecessor,  to  send 
forward  his  vouchers  about  once  a  week ;  he  had  no  money 
to  remit,  as  it  was  generally  consumed  in  settling  freight  ex- 
changes with  the  Greorgia  Railroad,  and  other  connecting 
roads  at  Augusta ;  that  was  his  duty,  and  then  to  remit  any 
excess  held  by  him.  When  he  had  money,  he  was  required 
to  remit  daily,  but  he  scarcely  ever  had  any ;  frequently 
money  had  to  be  sent  him  from  Columbia  to  finish  paying 

a 

freight  exchanges.  Nine-tenths  of  his  remittances  were  in 
vouchers  received  from  these  settlements.  He  did  not  re- 
mit cash  collected  by  him  to  Columbia  (the  headquarters  of 
the  road)  daily ;  the  practice  before  he  came  into  oflBce  and 
after,  was  not  thus  to  remit.  Did  not  notify  Gow  that  he 
was  not  so  remitting.  He  did  make  daily  remittance^  dur- 
ing the  latter  part  of  his  time.  He  was  not  discharged  for 
failure  to  make  daily  remittances,  but  for  inattenti^'i  ^ 
business  of  agency.  Knew  that  he  delivered  freight  witho°* 
prepayment,  but  don't  think  the  company  had  any  *^^ 
practice.  Upon  my  appointment  as  auditor,  told  Wyll^  ^^ 
he  and  his  bondsmen  were  responsible  for  deliveries,  andtM* 
he  ought  not  to  pursue  such  course.  Such  deliveries  ^^^ 
without  authority,  though  I  do  not  know  that  any  o&d^^  ^^ 
the  company  forbade  them.  There  was  a  balance  Sig^ 
Wylly  carried  forward  from  month  to  month ;  this  is  ^^^  *"* 
cident  to  all  agencies.     It  was  impossible  for  the  offic^^*  ^* 


J 


AUGUST  TEEM,  1877.  689 


The  Cbarlofcte,  Colombia  and  Avgnvta  RaUroad  Ck>.  w.  Qow  ei  ai. 

plaintiff  to  know  whether  this  balance  represented  freight 
undelivered  and  remaining  in  the  warehouse,  or  freight  de- 
livered and  uncollected  for.  The  president  and  superintend 
dent  do  not  look  after  such  matters  as  relate  to  the  details  of 
agencies  except  upon  report  of  irregularities.  I  know  of 
no  such  report  having  been  made  of  Wyllj  until  September, 
1873,  when  he  was  discharged.  Johnston  was  president  of 
the  road  until  October,  1872;  Palmer  succeeded  Johnston. 
The  president  only  had  the  authority  to  ins  tract  agents. 
Wylly  never  received  any  instructions  in  violation  of  the 
terms  of  his  bond,  with  reference  to  the  delivery  of  freights 
or  remittances.  The  plaintiff  did  not  connive  at  Wylly's 
delaying  remittances  or  deliveries  of  freight  without  pre- 
payment. He  was  not  in  the  employ  of  the  company  at  the 
time  the  rules  of  1870  were  issued.  As  soon  as  I  discovered 
irregularities  in  Wylly's  agency,  I  at  once  discharged  him, 
and  on  the  same  day  notified  Oow.  Considered  the  clerical 
force  allowed  Wylly  ample. 

Extracts  from  printed  rules  to  govern  station  agents  were 
introduced. 

January  1,  1870. — "Kemittances  must  be  made  to  the 
treasurer  weekly — the  last  remittance  to  close  month's  busi- 
ness to  be  made  in  sufficient  time  to  reach  this  office  not  later 
than  the  second  day  of  the  month  succeeding  the  one  for 
which  credit  is  asked." 

^^  Agents  will  be  allowed  until  the  5th  of  each  month  to 
liave  their  reports  of  previous  month's  business  in  the  gene- 
ral agent's  office.  No  deviation  from  these  rules  will  be  per- 
mitted." 

June  2, 1873. — "Collection  of  charges.  Receipts  and  de- 
livery of  freight.  Your  attention  is  directed  to  general 
rules  which  require  tliat  charges  on  freight  (unless  prepaid) 
must  be  collected  on  delivery.  This  rule  has  been  some- 
times disregarded,  but  must  not  be  hereafter.  Agents  have 
no  discretion  in  the  premises,  and  will  be  held  personally  re- 
sponsible for  any  loss  occurring  from  neglect  of  this  rule." 

E.  P.  Alexander  testified,  in  substance,  as  follows  :    Was 
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superintendent  of  plaintiff  from  May,  1871,  to  September, 
1872,  inclusive.  I  never  authorized  any  change,  alteration 
or  modification  of  the  terms  or  obligations  of  Wyily's  bond, 
or  any  administration  of  his  duties  in  any  manner  incon- 
sistent with  its  requirements.  It  may  be  that  daily  remit- 
tances were  sometimes  found  to  be  inconvenient  or  imprac- 
ticable, and  that  they  were  not  insisted  upon  oftener  than 
once  a  week,  but  if  so,  it  was  but  as  a  concession  to  the  agent's 
convenience  from  day  to  day.  E.  R.  Dorsey  was  genewl 
freight  and  ticket  agent. 

Letter  from  Dorsey  to  Wylly,  dated  Columbia,  February 

29,  1872 : 

"  I  wish  to  call  your  attention  to  your  freight  exchange 
account  for  November  and  December.  I  enclose  herewith 
a  statement  of  same,  with  debits  as  rendered  by  you,  and 
credits  as  given  by  the  treasurer,  which  show  a  balance 
carried  from  November  to  December,  and  finally  a  balance  of 
$90.57,  belonging  to  earnings  of  1871,  carried  into  those  of 
1872.  You  are  aware  of  the  fact  that  our  business  is  settled 
.  monthly,  and  that  a  statement  of  earnings  is  made  up  each 
month  for  the  board  of  directors,  and  you  can  readily  per- 
ceive how  impossible  it  is  to  make  a  true  report  while  bal- 
ances are  carried  from  one  month  into  another.  I  wish  to 
show  you  the  importance  of  closing  every  month  your 
freight  exchange  account,  so  as  your  credits  in  treasnrer^B 
ofiiice  will  balance  with  charges  column  of  freight  forwarded 
report.  This  is  easily  done.  It  is  done  at  Charlotte  and 
Columbia.  I  have  endeavored  often  to  impress  the  impo^ 
tance  of  this  system  on  Mr.  Williams,  the  former  agent  at 
Augusta,  who  settled  in  the  same  manner  that  you  do,  bnt 
never  succeeded.  I  hope,  however,  in  future,  that  I  will 
have  no  more  trouble  with  this  importaat  account  at  yoof 
agency." 

James  L.  Uow  testified,  in  substance,  as  follows :  Had  no 
notice  of  non-payment  of  freight  before  delivery,  nor  oi 
'Wylly's  failure  to  make  daily  remittances.  Made  no  id- 
quiriee  as  to  how  he  was  conducting  the  affairs  of  the  agency. 


AUGUST  TERM,  1877.  691 

Tht  duurtoCte,  CirfmnbUi  and  Augusta  Railroad  Co.  vi.  Qoiw  et  ai. 

Read  the  bond  before  signing  it,  but  did  not  remember  its 
provisions.  Signed  it  as  the  friend  of  Wylly,  to  enable 
him  to  obtain  the  agency.  He  had  no  property  at  the  time 
of  the  execution  of  the  bond,  and  is  now  insolvent.  Have 
no  security  of  any  kind  to  secure  me  against  loss. 

Plaintiff,  in  rebuttal,  introduced  extract  from  rules  to 
govern  station  agents,  dated  January  1,  1870,  as  follows : 

"  Agents  are  expressly  prohibited  from  delivering  freight 
to  consignees  until  all  charges  thereon  are  paid." 

WiUiam  Johnston,  president  of  plaintiff  until  Novem- 
ber, 1872,  and  John  B.  Palmer,  president  since,  testified 
that  they  did  not  ever  authorize,  or  direct,  any  change, 
alteration,  or  other  interference  with  the  terms,  conditions 
or  requirements  of  Wylly's  bond ;  that  they  never  author- 
ized, or  directed,  the  administration  of  the  duties  of  his 
agency,  in  any  other  or  different  manner  than  the  require- 
ments of  his  bond  prescribed ;  and  that  no  other  officer  of 
the  company  was  authorized  to  make  a  change  or  departure 
from  the  terms  or  conditions  of  the  bond. 

D.  H.  Van  Buren  testified,  in  substance,  as  follows  ^ 
Succeeded  Wylly  as  agent  of  plaintiff  at  Augusta.  Wylly 
was  about  the  office  for  two  months  after  his  discharge, 
drawing  the  usual  pay,  pretending  to  make  a  balance-sheet. 
He  was  generally  drunk  and  incapacitated  for  work.  His 
books  and  accounts  were  in  gross  confusion.  The  two 
months  allowed  him  to  straighten  up  his  account  was  more 
than  sufficient  time.  He  ought  to  have  been  able  to  have 
rendered  a  balance-sheet  in  a  day.  I  can  make  a  full  exposi- 
tion of  my  account  in  a  few  hours.  The  business  now  is 
more  than  double  what  it  was  during  Wylly's  tenn.  With 
a  less  clerical  force  than  he  had,  I  find  no  difficulty  in  keep- 
ing the  business  well  up. 

W.  A.  Gibbs  testified  that  the  confusion  in  the  affairs  of 
the  agency  during  Wylly's  administration,  was  the  result  of 
his  intemperance  daring  the  Inst  three  months  of  his  term. 
That  the  president  and  superintendent  visited  the  Augusta 
agency  about  once  a  month ;  that  it  was  no  secret  to  the 
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depot,  or  at  any  depot  where  ]ie  may  be  placed  in  charge  of 
business  of  the  corporation,  and  collect  freight  charges  ac- 
cording to  the  terms  and  rates  prescribed  by  the  corpor- 
ation. The  breaches  assigned  in  the  declaration  are,  that 
Wylly  failed  to  well  and  faithfully  execute,  perform  and 
discharge  all  the  duties  as  agent  of  the  corporation ;  that  he 
did  not  require  all  the  freight  charges  and  passenger  fares 
to  be  paid  in  cash  ;  that  he  did  not  Uccount  to  the  corpor- 
ation therefor  daily,  and  transmit  or  pay  over  all  money 
so  received,  to  the  treasurer  or  proper  officer  of  the  corpor- 
ation, daily  ;  that  he  failed  to  collect  all  freight  charges  in 
cash,  and  transmit  or  pay  over  to  the  treasurer  or  proper 
officer  of  the  corporation  all  money  received  from  freights 
and  passenger  fares,  bdt  retained  and  refuses  to  account  for 
six  thousand  dollars  so  had  and  received.  Gow  alone  de- 
fended. He  pleaded  '^  not  indebted,"  and  that  the  plaintiff 
failed  and  neglected  to  enforce  so  much  of  the  condition 
as  required  of  the  principal  daily  accounts  of  cash  re- 
ceived, and  daily,  remittances  and  daily  payments  to  the 
proper  officer  of  the  corporation,  and  payment  in  cash  for 
freight  charges,  but  on  the  contrary  allowed,  consented  to, 
agreed  and  required  accounts  and  remittances  at  longer 
intervals,  and  consented  to,  agreed,  and  connived  at  the  de- 
livery of  freights  upon  credit,  without  the  consent  or 
knowledge  of  Gow,  whereby  his  risk  was  increased  and  he 
exposed  to  greater  liability.  There  was  a  further  special 
plea,  but  it  was  not  insisted  on.  The  evidence,  as  con- 
densed by  the  reporter,  will  appear  in  the  report. 

Most  of  the  cases  cited  by  counsel,  as  well  as  some  others, 
we  have  examined.  Special  attention  should  be  directed  to 
Pittsburg,  Fort  Wayne  and  Chicago  Eail way  Co.  vs.  Shaeffer, 
59  Pa.  St.,  350 ;  Atlas  Bank  m  Brownell,  9  R.  I.,  168 :  Mc- 
Kecknie  vs.  Ward,  58  N.  Y.,  541 ;  Phillips  vs.  Foxall,  L.  R, 
7,  Q.  B.,  666 ;  and  Sanderson  vs.  Aston,  L.  K,  8  Exch.,  73. 
While,  from  these  authorities  and  (hose  they  refer  to,  we 
have  derived  much  assistance,  we  have  not  considered  that 
they  rule  for  us  the  precise  case  before  us. 
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1.  When  the  agent  of  a  corporation,  appointed  for  an  in- 
definite time,  IB  under  bond  to  account  and  pay  over  daily, 
and  he  fails  to  perform  for  one  day,  or  any  number  of  days, 
whether  he  can  be  afterwards  trnsted  with  additional  fnnde 
at  the  riek  of  the  surety  upon  his  bond,  consistently  with  good 
faith  and  fair  dealing,  without  first  giving  notice  to  the 
surety,  depends  npon  tlie  apparent  cause  of  his  failnro.    If 
the  corporation,  or  its  supervising  officers,  liave  reason  to 
believe  that  it  results  from  dishonest  practices  or  intentioiu, 
such  as  a  conversion  of  the  money,  or  a  pnrpose  to  convert 
it,  no  further  funds  can  rightfnliy  be  comtnitted  to  hi»  ens- 
tody.     If,  un  the  other  hand,  the  circumstances  do  not  point 
to  moral  turpitude,  bat  to  lax  habits  of  business,  mere  negli- 
gence, procrastination,  a  want  of  diligence  or  punetnality 
i-ather  than  a  want  of  honesty,  the  corporation  may  eontinne 
to  trust  bim,  treating  his  snceeasive  failures  in  promptness 
as  breaches  of  contract  only,  and  relying  upon  the  bond  for 
protection  should  ultimate  loss  occur.     When  a  thief  is  de- 
tected,confidence  ought  to  be  withdrawn,  at  least  until  those 
wlio  are  likely  to  be  injured  by  his  larcenies  have  beeJi 
warned.     To  persist  in  supplying  him  with  money  after  he 
has  made  up  his  mind  to  steal,  and  you  know  it,  is  contrary 
to  sound  morality,  unless  yon  mean  to  bear  the  loss  yoniBelf. 
Considerations,  not  of  contract  only,  but  of  crime,  are  in- 
volved.    A  question  of  honesty 
equity  are  one.    You  cannot  kno 
the  grasp  of  known  dishonesty,  al 
iug  absent  and  unwarned.      To  d' 
consequences,  is  to  do,  not  equity,  1 
hand,  indolence,  carelessness,  inatt 
promptness,  a  disposition  to  pnt 
failings  that,  for  the  moat  part, 
Code,  and  may  consist  with  moral 
ities  and  their  consequences,  a  a 
have  considered,  once  for  all,  wh 
tract.     They  are,  so  to  speak,  ini 
and  the  underwriter  may  be  lef 


AUGUST  TERM,  1877.  695 

The  Charlotte,  Colambia  and  AuguBta  Railroad  Co.  tv.  Qow  et  al. 

When  they  furnish  the  apparent  reason  why  money  and  ac- 
counts are  not  forthcoming  at  the  time  or  times  appointed, 
the  case  is  not  desperate,  and  business  may  proceed.  Other 
explanations  of  delay  may  be  consistent  with  honesty.  In 
naming  some,  it  is  not  meant  to  suggest  that  the  enumeration 
is  complete. 

2.  For  the  agent's  deviation  in  performance,  from  the 
terms  of  the  bond,  as  set  out  in  the  condition,  to  be  ground 
for  the  discharging  his  surety  (except  on  the  score  of  con- 
tiniiing  the  trust  after  known  dishonesty),  the  deviation  must 
be  rightful  and  not  wrongful.  Wrongful  deviation  would 
be  a  breach  of  the  condition,  and,  of  course,  would  tend  to 
hold  the  surety  and  not  to  free  him.  For  a  deviation  to  be 
rightful,  it  must  rest,  either  on  convention  or  on  instructions. 
Any  change  of  terms,  by  a  new  agreement  between  the  cor- 
poration and  the  agent,  being  made  without  the  surety's  con- 
sent, the  surety  would  no  longer  be  bound  except  to  answer 
for  a  prior  breach,  if  any  had  occurred.  So,  if  without  any 
new  agreement,  the  agent  be  instructed  by  the  corporation 
to  disregard  any  of  the  terms  of  the  condition  favorable  to 
the  surety,  and  he  does  so,  the  surety  is  thereby  discharged. 
Even  a  nudum  pactum,  acted  upon  and  executed,  would  be 
effective  as  instructions  from  the  corporation  to  the  agent, 
and  would  work  the  same  result.  This  is  because  the  agent, 
though  under  bond,  is  to  be  guided  by  the  will  of  the  cor- 
poration, his  master.  Being  subject  to  its  orders,  his  obedi- 
ence to  its  commands  could  not  be  a  breach  of  Ins  obligation. 
But  care  is  to  be  taken,  whether  in  the  case  of  agreement  or 
instructions,  that  the  will  of  the  corporation  has  been  duly 
expressed  or  signified.  Novation,  to  be  recognized  as  such, 
must  take  place  through  an  officer  or  agent  having  power  to 
contract  in  the  premises  on  the  corporate  behalf.  So,  in- 
structions must  proceed  from  the  officer  or  agent  whose 
business  it  is  to  make  known  the  corporate  will  in  like  cases 
generally,  or  in  the  particular  instance  by  special  authority. 
It  will  be  unsafe  to  treat  a  new  contract  as  existing,  or  cer- 
tain instructions  as  duly  given,  without  scrutinizing  the 
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powers  of  those  oflScers  or  agents  concerned  in  the  transac- 
tion. To  gronp  them  under  the  designation  of  ''  supeilor 
officers,"  and  there  stop,  will  not  be  sufficient,  unless  the 
evidence  shall  warrant  the  inference  of  ratification  by  com- 
petent authority ;  as  to  which,  see  18  Oa.,  431, 432  ;  20  (?«., 
276.  Implied  contract,  or  implied  instructions,  if  clearly 
established,  would  have  the  same  effect  as  express  contract 
or  express  instructions.  But  the  implication  should  be  ab- 
solutely necessary,  under  the  evidence,  and  rise  to  such  force 
as  to  be  equivalent  to  open  and  direct  expression.  In  deal- 
ing with  so  solemn  an  instrument  as  a  specialty,  its  regular 
legal  operation  should  not  be  varied  by  matters  resting  on 
inference,  without  great  strength  of  conviction  as  to  the  pre- 
cise matters  alleged. 

We  have  now  sketched  the  principles  which  we  deem 
applicable  to  the  case  before  us,  in  the  light  of  the  plead- 
ings and  the  evidence.  The  surety  is  discharged  if  the 
corporation  discovered  dishonesty  in  the  agent  and  after- 
wards entrusted  him  with  more  funds,  without  first  giving 
some  notice  or  warning  to  the  surety ;  or  if  the  agent  devia- 
ted in  performance  from  the  conditions  of  the  bond,  right- 
fully ;  which  he  could  not  do  except  by  contract  or  under 
instructions,  either  expreias,  or  so  plainly  and  certainly  im- 
plied as  to  be  equally  definite  and  free  from  doubt  as  if 
openly  and  directly  expressed.  Of  course,  any  dischaiiget 
by  whatever  means  effected,  would  not  operate  retrospect- 
ively, so  as  to  exempt  from  suit  for  breaches  previously  oc- 
curring. Notice  of  such  breaches  would  not  be  neoessary 
to  perfect  the  right  of  action,  or  to  preserve  it  throughout 
the  period  allowed  for  suit  by  the  statute  of  limitations. 
Bee  what  is  said  upon  the  subject  of  notice  in  WrigM  w» 
Shorter,  56  Oa.,  77,  78. 

3.  It  remains  to  consider  the  several  points  in  the  courted 
charge  to  the  jury,  complained  of  in  the  motion  for  new 
trial.  The  exact  langiiage  of  the  charge  is  quoted  from  the 
record : 

(a)  ''  That  if  the  jury  find  from  the  evidence  that  pUin- 
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tiff  departed  from  the  terms  of  the  contract  set  out  in  the 
bond,  by  authorizing,  or  consenting  to,  or  conniving  at,  the 
delivery  of  freights  on  a  credit  by  Wylly,  without  the  con- 
sent or  knowledge  of  Gow,  the  surety,  then  the  surety, 
Gow,  is  not  liable  in  this  action  for  losses  resulting  from 
such  credit  deliveries." 

We  think  this  paragraph  of  the  charge  erroneous,  be- 
cause the  contract  set  out  in  the  bond  does  not  stipulate  for 
anything  inconsistent  with  a  grant  of  authority,  at  the  will 
of  the  corporation,  to  deliver  freights  on  a  credit.  On  the 
contrary,  the  agent  undertook  to  collect  all  freight  chains 
according  to  the  terms  and  rates  prescribed  by  the  company. 
The  terms  were  at  the  control  of  the  corporation,  and  the 
agent's  duty  was  to  obey  instructions.  Compliance  with 
instructions  would  be  compliance  with  the  bond  touching 
this  part  of  his  duty.  After  proving  such  compliance  in 
making  delivery  and  in  efforts  to  collect  after  delivery, 
neither  the  agent  nor  his  surety  would  be  answerable  for 
failure  to  collect.  Losses  which  resulted  from  the  terms, 
and  not  from  neglect  of  the  agent  to  carry  them  out,  must 
be  borne  by  the  company.  The  chief  objection  to  the  par- 
agraph is,  that  it  misconstrues  the  contract,  and  puts  the 
jury  to  looking  for  a  departure  where  there  could  be  none. 
So  we  think. 

(b)  '^In  determining  these  questions  of  change  of  con- 
tract— consent — connivance,  and  authority,  and  knowledge 
of  violations  and  breaches  of  contract,  vou  will  look  to  acts 
88  well  as  words  of  parties — also  omissions  and  silence  of 
parties,  and  ascertain  therefrom,  and  all  other  evidence,  the 
conduct  and  intent  of  parties  in  relation  to  the  matters  in 
dispute,"  adding  thereto,  ''  and  if  plaintiff  knew  of  such 
violation,  and  did  not  object,  then  assent  may  be  inferred." 

This  part  of  the  charge,  except  the  concluding  proposi- 
tion, seems  obscure.  Perhaps  it  was  plain  to  the  jury,  for 
they  had  it  in  its  due  order  and  connection.  The  silence  of 
a  corporation  is  not  in  itself  a  matter  from  which  much 
can  be  inferred  against  it.     Knowledge,  attended  with  fail- 
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ure  to  object,  unless  the  jury  should  believe  the  circum- 
stances called  for  objection,  would  be  no  basis  for  an  infer- 
ence. What  facts  will  enable  the  jury  to  infer  other  facts, 
is  generally  matter  for  the  jury  to  decide  for  theineelveB. 
Besides,  a  contract  secured  by  an  agent's  bond  ought  to  be 
kept  until  the  corporation  contracts  to  change  it,  or  until 
the  agent  is  instructed  not  to  execute  it.  Why  shonld  the 
agent  violate  it,  and  take  license,  from  the  mere  silence  of 
the  corporation,  to  repeat  the  violation  over  and  over? 
The  agent  and  the  surety  undertake  that  their  bond  shall  be 
performed.  The  corporation  is  not  bound  to  see  to  the  per- 
formance as  to  matters  which  come  clearly  within  the  sure- 
ty's undertaking. 

{c)  "  Any  change  of  the  terms  of  the  bond,  without  the 
consent  of  the  surety,  within  the  knowledge  of  plaintiff,  or 
the  superior  officers  of  Wylly,  by  which  losses  accrued,  can- 
not be  charged  to  the  surety.    Hence  if  the  default  of 
Wylly  was  by  reason  of  non-payment  of  freights  before  de- 
livery,  or  non-transmission  of  collections  daily,  with  the 
knowledge,  permission  or  consent  of  plaintiff,  he  is  not  na- 
able  therefor,  and  your  verdict  shonld  be  for  the  de^®^^ 
ant,  Gow."     Mere  knowledge  of  the  corporation  wouW  ^^^ 
be  sufficient  to  work  discharge,  nor  would  that  of  the  »^^  * 
superior  officers,  as  a  class.    What  officers  are  referf^  7^' 
and  what  are  their  powers  and  duties,  would  be  m^*^^ 
even  if  their  knowledge  would  suffice.    We  have  al^^^^ 
said  that  a  departure  by  the  agent  from  the  terms  o*  ^ 
bond,  unless  known  to  be  dishonest  in  act  or  purpose,  ^^^ 
not  discharge  the  surety,  unless  done  by  contract,  or  if*  ? ^ 
suance  of   instructions.     Any  other  departure   woul^ 
simple  breach  of  the  bond,  and  instead  of  being  a  r^^ 
for  letting  the  surety  off,  would  be  the  best  of  reasof^ 
holding  him  liable  and  making  him  pay. 

{d)  "Ho  delay  or  non-action  by  plaintiff  in  comp^*^    ^ 
payments,  or  allowing  freights  delivered  without  pay^'^^. 
unless  for  a  consideration  or  benefit  to  plaintiff,  will  ^  1 

charge  the  surety,  unless  loss  accrued  thereby  to  secu^ 
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held,  or  it  amounted  to  such  conduct  on  the  part  of  plain- 
tiff as  to  so  change  the  contract  or  bond  as  to  increase  the 
risk  of  the  surety."  If  the  jury  understood  this  paragraph, 
it  probably  did  no  harm.  We  think,  however,  it  is  too 
vague,  and  that  it  should  be  omitted  when  the  case  is  tried 
again.  The  vagueness  is  principally  in  the  words  "  such 
conduct,"  and  in  the  possible  implication  that  delay  or  non- 
action might  work  a  change  in  the  contract. 

{e)  "  If  the  maker,  Wylly,  permitted  goods  to  be  delivered 
without  payment  of  freights,  and  loss  accrued  therefrom, 
and  the  plaintiff  knew  of  such  delivery  without  prepay- 
ment, the  surety,  Gow,  cannot  be  charged  with  such  loss." 
This  is  undoubtedly  erroneous.  In  the  first  place,  it  assumes 
that  delivery  without  prepayment  of  charges  would  in- 
fringe the  condition  of  the  bond,  though  sanctioned  by  the 
company.  This,  we  have  said,  is  not  our  construction  of 
the  language  of  the  condition.  But  if  it  would  infringe  the 
condition,  surely  knowledge  by  the  company,  especially  with- 
out reference  to  the  time  of  acquiring  it,  would  not  be 
enough  to  saddle  the  company  with  the  loss.  The  truth  is, 
that  whether  the  agent  or  the  company  should  be  the  loser 
as  to  freight  charges  not  collected,  depends  upon  whether 
the  agent  complied  with  or  violated  his  instructions. 

(^  "  One  of  the  requirements  of  the  bond  being  that 
Wylly  should  make  daily  settlements,  if  the  plaintiff  per- 
mitted, allowed  or  consented  to,  weekly  or  monthly  pay- 
ments, and  losses  thereby  accrued,  the  surety,  Gow,  cannot 
be  chai^d  therewith."  We  think  this  was  error.  It  would 
be  quite  right  to  permit  all  the  payments,  whether  daily, 
weekly  or  monthly,  that  the  agent  would  make.  If  the 
plaintiff,  by  contract  or  instructions,  dispensed  with  daily 
payments,  and  authorized  weekly  or  monthly  payments  in 
lien  thereof,  the  risk  of  the  surety  was  increased,  and  he  was 
discharged  from  that  time  forth.  We  will  add  that  general 
orders,  such  as  appear  in  the  record,  are  not  necessarily  in- 
consistent with  the  condition  of  the  bond.  They  stand  to 
this  contract  somewhat  as  general  statutes  do  to  a  particular 
44 
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fitntnte.  It  would  be  altogether  practicable,  and  might  be 
altoj^tlier  reasonable,  to  have  Epecial  regulations  for  the 
Angusta  agency  depending  upon  specific  contract— eueli  » 
contract  as  the  condition  of  the  bond  sets  forth. 

(g)  "  This  is  a  bond  for  the  faithful  performance  by  Wylly 
of  the  duties  of  agent  for  plaintiffs,  and  in  two  of  iu  most 
important  stipulations,  the  manner  of  its  performance  speci- 
fically stated  ;  any  change  of  its  mode  and  manner  of  per- 
formance by  the  agent,  with  the  consent,  knowledge  or  ap- 
probation of  the  plaintiffs,  by  which  the  risk  of  tbe  surety 
was  increased,  or  from  which  losses  accrued,  will  diseliarge. 
and  yon  should  so  find." 

Omitting  the  word  "knowledge,"  this  paragraph  may  be 
deemed  correct;  but  what  will  constitute  consent  or app^^ 
tmtion  should  be  squared  with  what  has  been  said  in  refer- 
ence to  contract  and  instructions.  Moreover,  that  discharge 
as  to  later  breaches  would  not  necessarily  involve  dischaig^ 
as  to  earlier  ones,  should  not  be  lost  sight  of. 

Cited  for  the  corporation :  59  Pa.,  350 ;  1  Am.  K..  31  i  i*' 
Ga.,  426 ;  33  Ih.,  173,  184 ;  57  lb.,  433  ;  30  Ih.,  249;  ^ 
lb.,  12;  2Mctcalf,  17fi;  14  Barbour,  232;  Ifi  Tenn.,  3^- 

16  Maine,  72 ;  10  N.  H.,  162  ;  11  Ala.,  523 ;  13  Ohio,  ^■ 
Code,  g2154;   55    Oa.,  374;    33  lb.,   173;  47   lb.,  3'^' 

17  Am.  K,  281;  8  Am.  L.Reg.,  (N.  S.)  110;  11  Am- ^ 
232 ;  58  N.  York,  546  ;  4  J.  B.  Moore,  1 53 ;  37  Ga.,  *^^  ■ 
65  lb.,  664;  21  Am.  R,  COS;  Anm.ll  .fc  A.„«.  nn  CnTV^'' 
ations,  ^i2l;  7  Curtis  {U.  S) 

53 ;  2  Metcalf,  541 ;  18  Wal 
Ga.,  374,  664;  57  7  J.,  433 ; 
1  Am.  R.,  606. 

CMted  for  the  surety :  3  p 
r>eColyar  on  Guarantees,  432, 
52  lb.,  5.55;  Code  of  1873 
Guarantees,  276,  394,  396  ;  IC 
Eng.  Com.  Law,  ( 5  B.  &  C. 
antees.  324,  3T6,  385  ;  Hant 
691 ;  Phillips   vs.  Foxall,  L.  ] 
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McEeukie  vs.  Ward,  17  Am.  R,  281 ;  Atlas  Bank  vs. 
Brownall,  11  Am.  R,  231 ;  Pidcock  vs.  Bishop,  3  B  &  (\ 
605  (10  Eng.  C.  L.) ;  51  Ga.,  205 ;  1  Greenleaf  s  Ev., 
§197;  1  Starkie's  Ev.,  49,  50,  55-6,  61,  62;  1  Green- 
leafs  Ev.,  §48;  65  Ga.,  566;  48  /fc,  152;  53  /J., 
607  ;  20  Ik,  245  (8) ;  55  /ft.,  438 ;  17  lb.,  99  ;  Code,  §2200 ; 
Bryan  vs.  Walton,  20  Ga.,  480  (11  request),  (12; ;  53  lb., 
144 ;  1  Gr.  Evidence,  48 ;  Story  on  Agency,  §95  ;  41  Ga., 
186 ;  Statham  vs.  The  State,  41  Ga.,  507. 
Judgment  reversed. 


William  C.  Stallinos  et  al.,  plaintiffs  in  error,  vs.  Thk 
Bank  of  Ahericus,  defendant  in  error. 

When  a  surety,  or  accommodation  indoraer,  signs  a  note,  the  consider- 
ation of  which  is  that  it  shall  be  held  by  the  bank  where  it  is  nego- 
tiated, OS  collateral  security  for  another  note  or  draft  due  said  bank, 
and  the  bank,  without  the  knowledge  and  consent  of  the  surety, 
changes  the  contract  by  releasing  the  acceptor  and  indorser  of  that 
other  note  or  draft,  the  security  or  accommodation  indorser  of  the 
collateral  note  is  discharged. 

Principal  and  surety.  Indorsement.  Contracts.  Before 
Judge  Clakk.  Webster  Superior  Court.  Marcli  Adjourned 
Term,  1877. 

Reported  in  the  opinion. 

T.  H.  PioKBTT ;  Hawkins  &  Hawkins  ;  Cook  &  Crisp  ; 
B.  P.  HoLLis,  for  plaintiffs  in  error. 

GuEBBY  &  Son,  for  defendant. 

Jackson,  Judge. 

The  Bank  of  Americus  sued  Stallings  and  Spann  on  a  note 
for  $225.00,  payable  at  the  First  National  Bank  of  Amer- 
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icua  by  Stallings,  to  the  order  of  Sparni,  and  indorsed  bj 
him  as  an  accommodation  indorser.  Defendants  pleaded 
to  the  effect  that  the  note  was  turned  over  to  the  Bank  of 
Americus,  the  plaintiff,  ae  collateral  aecnrity  for  $20,00  bor- 
rowed of  it,  and  for  a  note  of  $140.00  given  by  Goes  &  Stal- 
lingB  and  indorsed  by  Terry  and  J.  W.  Jordan,  and  that 
Terry  and  Jordan  were  relieved  from  said  indorBenient  on 
the  $140.00  note,  and  from  all  liability;  and  also  a  second  plea 
to  the  effect  that  the  note  sued  on  was  given  for  the  same 
consideration  as  in  the  first  plea  set  ont,  and  that  the  $20.(X) 
borrowed  and  the  note  for  $140,00  were  paid.  These  pleas 
were  demurred  to  and  stricken,  and  one  question  is,  were 
they  properly  stricken '{ 

The  plaintiff  put  in  evidence  the  note,  and  defendants 
proved,  substantially,  the  facts  set  ont  in  the  firet  plea,  and 
that  afUr  the  bank  took  the  note  sned  on  ae  collateral  for 
the  $140.00  note,  it  released  tlie  indorsers  on  the  latter  note 
without  Spann's  consent.  The  court  chai^d  that  payment 
had  nothing  to  do  with  the  case,  and  the  jury  found  $160,00 
for  plaintiff.  The  defendant  moved  for  a  new  trial  on  the 
ground  that  the  conrt  erred  in  strikinj;  the  pleas,  and  in 
the  charge,  and  because  the  ■ 
evidence. 

We  think  that  the  court  er 
in  the  charge.;  and,  also,  that 
law  and  evidence. 

The  note  sued  on  was  giver 
the  repayment  of  twenty  do 
payment  of  $140.00  in  the  si: 
was  only  accommodation  indot 
Code,  ^2151 ;  and  when  Stall 
the  bank  to  give  the  note  to 
other  note  and  twenty  dollar 
also  the  security's  contract.  1 
the  $140.00  note  jnst  as  it  v 
in  that  note,  to  weaken  it,  h 
discharged  him.     His   contra( 
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on  the  note  he  indorsed  to  save  the  bank  from  Ioa3  on  the 
$20.00  borrowed  and  the  $140.00  note ;  but  the  bank  was 
bound  to  collect  the  $140.00  note,  as  it  stood,  with  Terry  and 
Jordan  on  it,  if  it  could,  and  wherf  it  released  Terry  and 
Jordan  ofi  of  it,  the  note  was  weakened  to  that  extent,  and 
Spann's  risk  was  increased,  and  his  danger  of  being  com- 
pelled to  pay  the  $140.00  greatly  enhanced :  Code,  §2154, 

Spann  had  the  right  to  take  up  the  $140.00  note  as  it  stood, 
and  pay  the  twenty  dollars,  and  to  make  all  liable  on  that 
note  respond  to  him.  When  he  paid  the  bank,  he  would  be 
subrogated  to  all  the  rights  which  the  bank  had  on  both 
notes,  and  would  be  entitled  to  make  his  money  out  of  all 
on  both  notes — his  own  principal,  Stallings,  on  the  note  he 
indorsed  to  accommodate  him,  and  Ooss  and  Stallings,  the 
makers,  and  Terry  and  Jordan,  the  acceptor  and  indorser 
of  the  $140.00  note — the  collateral  strengthener  of  which 
$140.00  note,  his  indorsed  note  for  $225.00,  was.  This  duty 
sprang  out  of  the  contract  the  bank  made. 

The  bank  was  bound  to  keep  intact  the  note  Spann,  as 
accommodation  indorser  or  surety,  agreed  to  pay  by  indors- 
ing the  $225.00  dollar  note  sued  on,  and  when  it  altered  it 
without  Spann's  knowledge,  and  released  two  names  on  it 
without  his  consent,  it  increased  his  risk  and  discharged  him, 
according  to  Code,  §2154.  Indeed,  it  was  novation.  It 
changed  Spann's  contract.  That  contract  was  to  see  to  it 
that  twenty  dollars  was  paid  by  Stallings  to  the  bank,  and 
that  Stallings,  or  Goss  and  Stallings,  or  Terry  or  Jordan, 
should  pay  the  other  $140.00 ;  but  the  bank  released  two  per- 
sons bound  before  Spann  Jy  the  contract  Stalling^  made /or 
hinij  and  the  bank  thereby  changed  his  contract  a/nd  made 
a  new  one  vnthout  his  consent^  and  thereby  discharged  him  : 
Code,  §2153;  10  Ga.,  225;  17  Ga.,  522,  and  other  cases. 

Spann  had  the  right  to  pay  the  one  hundred  and  forty 
dollar  note  to  the  bank,  and  then  demand  it  with  all  the 
makers  and  sureties  thereon  for  the  purpose  of  making  them 
respond  to  him ;  but  this  right  was  lost  when  two  of  the 
parties  to  the  note  were  released  by  the  bank. 


704  SUPREME  COURT  OF  GEORGIA. 


Heam  vs.  Smith. 


If  the  $20.00  borrowed  by  Stallings  has  not  been  paid  by 
him,  Spann  would  be  bound  to  pay  that,  unless  his  contract 
has  been  altered  by  the  discharge  of  Terry  and  Jordan  from 
the  §140.00  note;  if  so,  lie  is  relieved,  it  would  seem,  from  the 
entire  contract.  As  the  verdict  is  for  $160.00  against  him,  it 
is  for  too  much,  to  say  the  least,  and  it  must  be  set  aside  and 
a  new  trial  granted.  In  respect  to  Stallings,  the  principal, 
the  court  ruled  that  it  made  no  difference  whether  the  $140-0<^ 
note  was  paid  or  not.  We  think  that,  as  it  was  the  consider- 
ation of  this  note  sued  on  to  secure  that  note,  that  it  does 
make  a  difference,  and  if  it  has  been  paid,  the  verdict  is 
wrong,  too,  as  to  the  principal,  Stallings. 

Judgment  reversed. 


B.  L.  Hkarn,  plaintiff  in  error,  vs.  S.  A.  SMrrH,  defendant 

in  error. 

That  a  justice  of  the  peace,  in  the  state  of  Alahnma,  was  one  of  t^*  *^' 
testing  witnesses  to  a  deed  executed  in  that  state,  and  indo^*^ 
thereon  a  certificate  to  the  effect  that  it  was  voluntarily  execot^*  ^* 
not  sufficient  to  admit  it  to  record  in  this  state. 

Deeds.     Registry.      Before   Judge   Hansell.     Thoi^*^ 
Superior  Court.     April  Adjourned  Term,  1876. 

Reported  in  the  decision. 

II.  J.  &  A.  T.  McIntyre  ;  Gurley  &  Townsend,  for  pl^^"' 
tiff  in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaiM^ 
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against  the  defendant,  to  recover  the  possession  of  a  tract  of 
land  in  the  county  of  Thomas.  On  the  trial  of  the  case  the 
jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the 
premises  in  dispute.  The  defendant  made  a  motion  for  a 
new  trial,  which  was  overruled  by  the  court,  and  the  defend- 
ant excepted. 

The  only  ground  of  error  insisted  on  here,  was  the  admis- 
sion of  the  deed  from  Ward  to  Hill,  when  offered  in  evidence 
by  the  plaintiff  over  the  defendant's  objection.  It  appears 
from  the  evidence  in  the  record,  that  on  the  8th  of  March, 
1856,  Ward  executed  a  deed  to  Hill  for  the  land  in  dispute, 
in  Chambers  county,  state  of  Alabama,  which  purported  on 
the  face  thereof  to  have  been  ''signed,  sealed  and  delivered, 
in  presence  of  J.  R.  Phillips,  Peter  M.  Rowland,  J.  P."  On 
which  deed  were- the  following  indorsements,  to-wit : 

''  State  of  Alabama — Chambers  county. 

I,  Peter  M.  Rowland,  an  acting  justice  of  the  peace  in  and 
for  the  above  county,  hereby  certify  that  Richard  M.  Ward, 
whose  name  is  signed  to  the  foregoing  conveyance,  and 
who  is  known  to  me,  acknowledged  before  me  on  this  day, 
that  being  informed  of  the  contents  of  the  conveyance,  he 
executed  the  same  voluntarily  on  the  day  the  same  bears  date, 
this  8th  day  of  March,  1856. 

"  Peter  M.  Rowland,  Justice  of  the  Peace." 

'*  State  of  Alabama — Chambers  county. 

"  I,  Samuel  Pearson,  judge  of  probate  for  said  county, 
hereby  certify  that  Peter  M.  Rowland,  whose  genuine  sig- 
nature appears  to  the  above  certificate,  is,  and  was  on  the 
date  of  the  same,  an  acting  justice  of  the  peace  for  said 
county,  duly  commissioned  and  qualified  according  to  law, 
and  I  further  certify  that  I  am  ex  officio  clerk  of  the  court 
of  probate,  and  keeper  of  the  records  of  said  county. 

"  In  testimony  whereof  I  have  hereunto  set  my  hand  and 
seal  of  oflSce,  at  LaFayette,  this  10th  day  of  March,  A.  D. 
1856.  Samuel  Pearson,  Judge  of  Probate." 
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"  Gfx)rgia — Tlioraas  county — clerk's  oflioe,  superior  court, 

July  18, 1859. 

"  This  deed  is  recorded  in  record  of  deeds  II,  on  foUos 
578  and  579.  Lebins  Dekle,  D.  Clerk." 

The  question  is,  whether  the  execution  of  the  deed  was 
suflBciently  proven  to  have  been  admitted  to  record,  and 
thereby  made  admissible  in  evidence  under  the  laws  of  this 
state  at  the  time  it  was  recorded  in  1859.  In  our  judgment 
it  was  not.  The  deed  was  executed  in  the  state  of  Alabama. 
To  have  authorized  the  deed  to  have  been  recorded  and  ad- 
mitted in  evidence,  its  execution  should  have  been  proved 
before  a  judical  officer  of  this  state,  Cobb's  Dig.,  181.  This 
deed  constituted  a  necessary  link  in  the  plaintiff's  chain  of 
title  to  enable  him  to  recover  the  possession  of  the  land 
from  the  defendant,  who  could  rely  on  his  possession  alone, 
until  the  plaintiff  showed  title  to  the  land  in  himself  which 
would  enable  him  to  recover  it.  The  admission  of  the  deed 
from  Ward  to  Hill  in  evidence  was  error. 

Let  the  judgment  of  the  court  below  be  reversed. 


Abel  A.  Lemon,  plaintiff  in  error,  vs,  Wiley  W.  Thaxton, 

executor,  defendant  in  error. 

1.  Generally,  if  a  creditor  would  exhaust  his  legal  remedies  against  an 
estate  so  as  to  entitle  himself  to  reach  assets  through  a  court  of 
equity,  he  should  obtain  a  judgment  and  fi.  fa.  which  can  be  levied  of 
the  goods  etc.,  of  the  testator  or  intestate,  and  procure  a  return  of 
nulla  bona, 

2.  Afi,fa.  against  an  executor  which  directs  the  seizure  of  his  propertj 
and  not  the  property  of  the  testator,  cannot  be  levied  upon  the  effects 
of  the  estate. 

Equity.  Debtor  and  creditor.  Levy  and  sale.  ExecatofB 
and  administrators.  Executions.  Before  Judge  BuohaSAI^' 
Butts  Superior  Court.     March  Term,  1877 

Report  unnecessary. 

S.  C.  McDaniel  ;  Henby  Hendkick,  for  plantiff  in  e^^' 
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No  appearance  for  defendant. 
Bleckley,  Judge. 


The  complainant  seeks  to  reach  assets  of  a  testator  which 
are  of  an  eqnitable  natnre,  and  which  are  not  accessible  to 
him  by  means  of  ordinary  legal  process.  He  alleges  that 
he  has  obtained  judgment  against  the  execator,  and  annexes 
to  his  bill  a  copy  of  the  fi>fa,^  on  which  there  is  a  return  of 
nvUa  hona.  But  the^.ya.,  though  it  describes  the  defendant 
as  executor,  is  against  himpersonally.  It  contains  no  direction 
to  levy  of  the  goods,  etc.,  of  the  testator.  The  presumption 
is  that  it  follows  the  judgment,  and  consequently  that  the 
judgment  is  against  the  executor  personally,  and  not  in  a 
condition  to  reach  the  effects  of  the  estate  until  amended. 
57  Oa,j  159.  We  do  not  feel  warranted  in  reversing  the 
judgment  dismissing  the  complainant's  bill. 

Judgment  affirmed. 


James  P.  Suarpe,  plaintiff  in  error,  vs.  James  M.  Smffh, 

governor,  defendant  in  error.' 

1.  The  objection  to  an  indictment  that  three  of  the  grand  jurors  who 
found  it  true,  were  not  on  the  list  of  legal  jurors  for  the  county, 
must  be  taken  advantage  of  by  plea  in  abatement,  and  if  the  defend- 
ant does  not  appear  to  make  the  plea,  his  surety  is  responsible  on 
the  recognizance,  and  cannot  take  advantage  of  such  defect  on  the 
trial  of  the  acire  facias  against  him. 

2.  Where  the  surety  in  his  answer  to  the  scire  facias,  admits  that  the 
indictment  is  against  the  defendant  for  whose  appearance  he  was 
bail,  he  cannot  object  to  the  indictment  on  the  ground  of  misnomer. 

Jurors.  Practice  in  the  Superior  Court.  Criminal  law. 
Principal  and  surety.  Bonds.  Before  Judge  Kiddoo. 
Terrell  Superior  Court.     November  Term,  1876. 

An  indictment  for  assault  with  intent  to  murder  was 
found  against  *  Jeff  Wheeler;"  a  warrant  issued  and  recogni- 
zance was  taken,  signed  by  "A.  J.  Wheeler"  as  principal, 
and  Huson  and  Sharpe  as  sureties.     On  failure  to  appear. 
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^(yire  facias  issued  to  forfeit  the  bond.     In  answer  to  the 
r»//^  nisi^  Sharpe  set  up  the  following  defenses : 

1.  That  the  names  of  three  of  the  grand  jurors  who  pre- 
ferred the  indictment  were  not  on  the  jury  list. 

2.  Because  there  was  no  legal  and  valid  true  bill  against 
A.  J.  Wheeler,  the  true  bill  being  illegal  and  void;  and 
hence  his  sureties  were  not  bound  for  his  appearance. 

A  rule  absolute  was  granted,  and  Sharpe  excepted. 

Simmons  &  Pickett  ;  A.  Hood,  for  plaintiff  in  error. 

James  T.  Flewellen,  solicitor  general,  by  John  T. 
1^'LARKE,  for  defendant. 

Jackson,  Judge. 

Tliis  was  an  answer  to  scire  foAsias  to  forfeit  recognizance 
by  the  bail.  Two  points  are  insisted  on  as  error  in  ^^ 
circuit  court. 

1.  First,  that  three  of  the  grand  jury  who  found  the  bill 
were  not  on  the  jury  list  of  legal  jurors.  We  think  as  this 
defect  does  not  appear  on  the  indictment,  it  could  be  t^^^ 
advantage  of  only  by  plea  in  abatement,  and  that  the  de- 
fendant was  bound  to  be  at  court  to  make  it,  and  thesiH^^J 
obligated  himself  to  have  him  there  to  answer,  and  a^  ^^ 
principal  was  not  there,  the  bond  was  properly  forfeited. 
On  its  face,  the  indictment  was  good. 

2.  Another  point  was  made,  that  the  principal  iti  "^® 
bond  was  named  differently  in  the  bond  from  what  he  ^^ 
called  in  the  indictment — the  given  name  being  Jeff  i^  *"^ 
indictment,  and  A.  J.  in  the  bond ;  but  in  answering  *"® 
scire  facias  we  think  that  the  surety  recognizes  the  pef^° 
he  was  bound  for  as  the  defendant  who  was  indicted.  ^ 
misnomer,  if  there  was  one,  was  proper  matter  for  pl^*    ^ 

the  defendant  to  the  indictment,  and  he  hadto  appe*^*^ 
make  it. 

Judgment  affirmed. 


AUGUST  TERM,  1877.  709 

Dobbins  V9.  Clark  A  Cole. 

Mtlbs  G.  Dobbins,  plaintiff  in  error,  vs.  Clark  &  Cole, 

defendants  in  error. 

1.  The  verdict  is  neither  contrary  to  the  law  nor  the  evidence. 

2.  Questions  not  made  in  the  court  below  will  not  be  considered  here. 

New  trial.  Verdict.  Practice  in  the  Supreme  Court. 
Before  Judge  Hall.  Spalding  Superior  (/ourt.  February 
Term,  1877. 

This  case  arose  on  a  rule  to  distribute  money.  The  facts 
were,  in  brief  as  follows : 

In  1872,  Grant  and  Griffin  rented  land  from  Dobbins 
and  cultivated  it,  agreeing  to  pay  five  bales  of  cotton  as 
rent.  They  stored  the  cotton  raised  with  Clark  &  Cole. 
Some  of  it  was  sold,  but  the  balance  of  eight  bales  remained 
so  stored.  Clark  &  Cole  advanced  about  $290.00  on  it,  as  was 
the  custom  with  warehousemen  to  do ;  the  receipts  specified 
that  the  cotton  would  be  delivered  to  the  first  order  pre- 
sented after  the  paj'ment  of  customary  expenses  and  ad- 
vances. The  advances  were  made  on  six  of  the  bales.  On 
February  8,  1873,  said  cotton  was  levied  on  under  a  distress 
warrant  in  favor  of  Dobbins  for  the  rent  of  his  land.  Clark 
&  Cole  claimed.  By  agreement,  the  cotton  was  sold  by  the 
sheriff,  and  the  proceeds  held  for  distribution.  As  to 
whether  they'had  notice  of  this  indebtedness  when  they 
made  the  advances,  the  evidence  was  somewhat  conflicting, 
but  preponderated  on  the  side  of  want  of  knowledge. 

The  jury  found  as  follows :  "  We,  the  jury,  find,  first,  in 
favor  of  Clark  &  Cole  the  amount  of  their  claim,  with  in- 
terest ;  and,  second,  in  favor  of  Miles  G.  Dobbins.  We  find 
for  Clark  &  Cole,  principal  and  interest,  $371.00.  We  find 
for  Miles  G.  Dobbins,  principal  and  interest,  $480.00." 

Plaintiff  moved  for  a  new  trial,  on  various  grounds.  The 
court  sustained  the  motion,  unless  claimants  should  write  off 
from  the  verdict  all  over  $290.00 ;  which  they  did,  and  the 
motion  was  overruled.     Plaintiff  thereupon  excepted. 
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Speeb  &  Stewart,  for  plaintiff  in  error. 
Beck  &  Beeks,  for  defendants. 
Warnee,  Chief  Justice. 

This  case  came  before  the  conrt  below  on  the  trial  of  an 
issue  between  Dobbins,  the  landlord,  who  had  rented  land 
to  Grant  and  Griffin,  in  1872,  to  make  a  crop,  and  Clark  & 
Cole,  warehousemen,  as  to  the  priority  of  their  respective 
liens  on  the  money  in  the  sheriffs  hands  arising  from  the 
sale  of  certain  described  cotton  by  consent  of  the  parties. 
On  the  trial  of  the  case,  the  jury  found  a  verdict  in  favor 
of  Clark  &  Cole  for  the  amount  of  their  claim,  with  inter- 
est. Dobbins  made  a  motion  for  a  new  trial,  on  various 
grounds,  which  was  overruled,  and  he  excepted. 

1.  The  main  question  in  the  case,  according  to  the  raling 
of  this  court  between  the  same  parties,  in  52  Ga,  Rep,j  657, 
was  whether  Clark  &  Cole,  as  warehousemen,  when  they 
made  the  advances  upon  the  cotton,  as  set  forth  in  the  rec- 
ord, had  notice  of  Dobbins'  landlord's  lien  thereon  for  the 
rent  of  the  land  on  which  the  cotton  was  made.  The  evi- 
dence upon  that  point  in  the  case  decidedly,  we  think,  pre- 
ponderates in  favor  of  Clark  &  Cole ;  and,  therefore,  the 
verdict  was  not  contrary  to  law  or  the  evidence. 

•2.  It  was  insisted  here,  however,  that  the  verdict  was 
contrary  to  law,  because  it  appeared  on  the  face  of  one  of  the 
receipts  in  the  record  that  the  sum  of  $150.00  was  advanced 
"  with  2  per  cent,  per  month,"  and  that  meant  2  per  cent, 
interest  per  month,  and,  therefore,  tliat  the  lien  for  the 
$150.00  was  void  for  usury,  under  the  statute.  It  does  not 
appear  from  the  record  and  bill  of  exceptions  that  this 
question  was  made  or  decided  by  the  court  below,  and  it 
was  admitted  here  that  it  was  not ;  therefore,  we  will  not 
consider  it.  If  that  question  had  been  made  at  the  trial, 
Clark  &  Cole  might  have  satisfactorily  explained  the  entry 
which  appears  on  the  face  of  the  receipt. 
Let  the  judgment  of  the  court  below  be  affirmed. 
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Maby  a.  Oatis,  plaintiff  in  error,  vs.  Mabt  M.  Brown,  de- 
fendant in  error. 

1.  Levy  will  not  be  dismissed  on  motion  of  claimant  because  it  de- 
scribes the  premises  as  *'  one  house  and  lot  in  Georgetown,  known  as 
the  Oatis  place/'  and  does  not  specify  the  number  of  acres,  the  metes 
and  bounds  of  the  lot,  or  the  street  on  which  it  is  situated. 

2.  Where  partners  are  sued  on  a  partnership  debt,  and  there  is  a  re^^lar 
return  of  service  as  to  one,  and  no  return  of  any  kind  as  to  the  other, 
the  latter  may  come  in  pending  the  suit,  even  as  late  as  the  regular 
trial  term,  and  acknowledge  that  he  has  been  duly  served,  waive  copy 
and  previous  entry  of  service,  and  consent  that  the  case  then  stand  for 
trial.  Judgment  rendered  at  or  after  the  second  term  succeeding  the 
entering  and  signing  of  such  acknowledgement  on  the  declaration, 
will  affect  third  persons  the  same  as  if  the  evidence  of  service  had 
been  complete  at  first. 

8.  So  long  as  a  debtor  remains  in  possession  of  property  which  once 
belonged  to  him,  and  which  his  creditor  is  seeking  to  condemn  as 
fraudulently  conveyed,  the  res  gestae  of  the  fraud,  if  any,  may  be  con- 
sidered as  in  progress;  and  his  declarations,  though  made  after  he 
has  parted  with  the  formal  paper  title,  may,  by  reason  of  the  con- 
tinuous possession  which  accompanied  them,  be  given  in  evidence 
for  the  creditor  against  the  claimant. 

4.  Where  the  debtor  is  a  witness  for  the  claimant,  his  declarations  on 
relevant  and  material  matters,  made  at  any  time  preceding  the  trial, 
may  be  proved  by  the  creditor  to  impeach  him,  the  foundation  there- 
for being  first  laid  in  cross-examination. 

5.  A  juror  will  not  be  heard  to  destroy  his  own  verdict  by  exposing  the 
incidents  of  the  Jury  room. 

6.  The  issue  being  fraud  or  no  fraud,  and  this  being  a  second  verdict 
against  the  claimant,  the  court  below  being  satisfied,  and  the  evi- 
dence not  being  plainly  insufilcinnt,  the  judgment  refusing  a  new 
trial  is  affirmed. 

Levy  and  sale.  Partnership.  Service.  Judgments.  Waiver. 
Debtor  and  creditor.  Evidence.  Res  gestm.  Witness.  Ju- 
ror. Verdict.  New  trial.  Before  Jndge  Kiddoo.  Quit- 
man Superior  Court.    May  Terra,  1877. 

Beported  in  the  opinion. 

B.  S.  WoBRiLL ;  J.  L.  WiMBEBLY ;  J.  T.  Flewkllbn,  for 
plaintiff  in  error. 
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Oatu»  vs.  Brown. 

GuERRY  &  Son ;  A.  Hood  ;  J.  H.  Guerby,  for  defendant. 
Bleckley,  Judge. 

The  claimant  is  the  mother  of  the  defendant  in  ji.  /«• 
Her  title  originated  thus :  The  son  purchased  the  premises 
in  18G0,  btiilt  a  house  and  went  into  possession,  his  father 
and  mother  with  him,  he  being  a  single  man,  and  his  object 
being  to  provide  a  home  for  his  parents.  Title  was  con- 
veyed to  him  in  1863,  in  pursuance  of  his  purchase.  On 
the  10th  of  December,  1867,  he  executed  a  mortgage  upon 
the  property  to  one  Lawson,  to  secure  a  note  for  over  two 
thousand  dollars,  on  which  one  thousand  dollars  had  been 
paid.  In  this  note  he  was  principal,  and  there  were  two 
securities.  The  payee  was  one  Pinkston,  and  Lawson  held 
by  transfer.     The  note  was  given  for  borrowed  money. 

On  the  second  of  March,  1869,  the  premises  were  sold  by 
the  United  States  marshal,  on  a  general  judgment  from  the 
circuit  court  (the  date  of  which  does  not  appear)  m 
favor  of  a  third  person  against  the  mortgagor,  and  was 
purchased  by  the  mortgagee,  Lawson,  at  the  price  of  forty- 
five  dollars.  The  marshal  made  a  deed  accordingly.  Be- 
fore this  sale  took  place,  Oatis  and  Lawson  (mortgagor  and 
mortgagee)  had  a  conference,  in  which  it  seems  to  have 
been  understood  that  Lawson  was  to  make  the  purchase, 
and  that  any  of  the  Oatis  family  were  to  be  allowed  to 
redeem  on  refunding  the  purchase  money,  with  certain  ex- 
penses, and  paying  off  the  mortgage.  Shortly  after  the 
sale,  Lawson  visited  the  premises,  and  arranged  with  the 
father  or  mother  of  Oatis  to  remain  in  possession  ^  ^^ 
tenant.  There  was  nu  agreement  for  rent,  and  no  rent  was 
ever  paid.  The  father  died  in  1871,  and  the  mother  con- 
tinued to  reside  on  the  place.  On  the  18th  of  Decembefi 
1872,  Lawson  conveyed  the  premises  to  her  by  deed,  t"® 
consideration  expressed  being  $1,618.00.  This  wasdotieat 
the  instance  of  a  brother  of  Oatis,  and  the  brother,  bC^^' 
ing  to  his  own  evidence  and  that  of  Oatis ;  paid  to  L^^^on 
all  of  the  money,  except  about  twenty  dollars,  which  W^' 
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sum  another  person  advanced,  at  the  request  of  Oatis,  and 
it  was  subsequently  refunded  out  of  rents  which  accrued 
from  the  property  in  1873,  while  Oatis  was  renting  it  out  pro- 
fessedly as  agent  for  his  mother.  According  to  the  evidence 
of  Lawson,  the  greater  part  of  the  money  was  paid  by  the 
brother,  some  by  another  brother,  and  a  small  balance  by 
this  third  person,  at  the  request  of  Oatis.  The  note  and 
mortgage  were  surrendered,  and  by  some  means  came  into 
the  hands  of  Oatis,  who  seems  to  have  lost  or  destroyed 
them.  The  claimant  removed  from  the  premises  to  Ala- 
bama, in  1873,  after  which  event,  Oatis  rented  out  the  pro- 
perty for  her  benefit.  Until  about  the  time  she  removed,  he 
appears  to  have  resided  on  the  property  and  in  the  family-, 
except  that  at  intervals  he  was  absent  engaged  in  teaching 
school,  a  part  of  the  time  in  Alabama  and  a  part  of  the  time 
in  Stewart  county.  He  still  called  the  place  home,  and  was 
there  frequently,  though  as  he  testified,  he  never  considered 
himself  in  possession  after  the  purchase  by  Lawson  at 
marshal's  sale.  Much  of  the  evidence  tends  to  show  that 
there  was  no  substantial  change  in  the  possession  from  the 
time  the  house  was  built  until  1873,  except  in  so  far  as  a 
change  may  have  resulted  from  the  verbal  recognition,  by 
one  or  both  of  the  parents  of  Oatis,  of  Lawson  as  landlord. 
The  final  removal  of  Oatis  to  Alabama  was  in  1873,  the 
same  year  in  which  his  mother  removed.  His  father  and 
mother  were  without  means  of  their  own,  and  in  1869  Oatis 
was  forced  into  involuntary  bankniptcy.  The  theory  of 
the  plain tiflf  in  fi.fa,  is,  that  the  money  borrowed  of  Pink- 
ston,  for  which  the  note  secured  by  the  mortgage  to  Lawson 
was  given,  was  borrowed  by  Oatis  for  the  benefit  of  his 
brother,  and  was  so  used ;  that  thus  the  mortgage  debt  was 
really  the  brother's  debt ;  and  that,  hence,  when  the  land 
was  redeemed  by  the  brother,  even  if  the  money  used  be- 
longed to  him,  it  was  but  the  discharge  of  his  own  debt, 
and  the  land  again  became  the  property  of  Oatis,  the  deed 
being  taken  to  the  mother  as  a  fraudulent  cover  to  hide  and 
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protect  the  property  from  his  creditors.     Fraud  or  no  f rand 
was  thus  the  main  issue. 

The  plaintiffs^. ,/<x.  originated  thus:  On  the  29th  of 
May,  1867,  a  partnership,  composed  of  three  members  (one 
of  whom  was  the  defendant,  Oatis,)  and  a  fourth  person, 
made  a  promissory  note  for  $3,060.00,  due  one  month  after 
date,  payable  to  the  plaintiff.  Upon  this  note  suit  was 
commenced  in  April,  1869,  returnable  to  the  next  May 
term  of  the  superior  court.  The  sheriff  made  a  return 
of  service  upon  one  of  the  partners  and  upon  the  fourth 
person,  and  a  return  of  nan  est  inventus  as  to  another  of 
the  partners.  As  to  the  defendant,  Oatis,  he  made  no  re- 
turn whatever.  On  the  6th  of  December,  1869,  Oatis 
signed  an  acknowledgment  on  the  declaration  in  these 
terms:  "I  hereby  acknowledge  myself  to  have  been 
duly  and  legally  served  with  the  within  process,  and  waive 
all  copies  and  previous  entry  of  service,  consenting  that  this 
case  stand  for  trial  att  his,  November  adjourned  term,  1869.'' 
Judgment  was  rendered  at  May  term,  1872,  against  the 
partner  served,  and  the  defendant,  Oatis,  as  principals,  and 
against  the  executors  of  the  fourth  person  (he  having  died), 
as  security,  for  $2,598.50  principal  debt,  $798.29  for  inter- 
est, with  cost  of  suit.  On  this  judgment,  the^.  fa,  iasued 
against  all  the  defendants  named  therein.  In  1873,  the  levy 
now  in  question  was  made.  The  property  is  described  in 
the  levy  as  "one  house  and  lot  in  the  town  of  Qeorge- 
town,  known  as  the  Oatis  place,"  with  no  specification  of 
the  number  of  acres,  the  metes  and  bounds  of  the  lot,  or  the 
street  upon  which  it  is  situated. 

1.  At  the  trial  of  the  claim,  the  claimant  moved  to  dis- 
miss the  levy  "  because  it  did  not  sufficiently  describe  the 
property,  in  this:  that  it  simply  described  the  property  as 
one  house  and  lot  in  Georgetown,  known  as  the  Oatis  place, 
without  specifying  the  number  of  acres  levied  on,  the  metes 
and  bounds  of  said  lot,  and  upon  what  street  it  was  situated.'" 

The  court  overruled  the  motion.  Whether  the  levy  may 
not  be  defective  in  other  respects,  we  need  not  decide.     The 
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objection  made  to  it  was  specific  and  particular.  With  that 
only  did  the  court  below  deal,  and  with  that  only  do  we 
deal.  The  law  prescribee  no  special  terms  to  be  employed 
in  description.  The  property  is  to  be  "  f)lainly  described." 
Code,  §3640.  We  do  not  think  a  court  can  hold,  as  matter 
of  law,  that  '^  one  house  and  lot  in  Georgetown,  known  as 
the  Oatis  place,"  is  not  a  plain  description.  The  premises 
might  be  so  well  known,  in  the  neighborhood  as  the  '^Oatis 
place,"  as  to  need  no  further  designation.  Such  a  question 
is  for  the  jury,  as  was  ruled  in  12  Ga,^  441,  where  the  point, 
it  is  true,  was  not  upon  the  levy  but  upon  the  sheriff's  ad- 
vertisement. The  principle,  however,  is  the  same.  Code, 
§3647.  Besides,  the  claimant  was  too  late  with  such  an 
objection  to  be  heard  with  favor,  even  if  she  could  have 
been  heard  at  all.  Not  only  had  she  claimed  in  resistance 
to  this  levy,  as  a  levy,  but  there  had  been  a  previous  trial 
and  verdict  on  the  issue  joined.  There  was  a  second  trial 
upon  the  same  issue,  a  new  trial  having  been  granted. 

2.  A  question  arose  as  to  whether  the  acknowledgment  of 
service  made  by  Oatis  came  too  late.  That  acknowledge 
ment  had  been  upon  the  declaration  or  process  more  than 
two  years  before  any  judgment  was  rendered  in  the  case. 
Ordinarily,  a  case  is,  or  may  be,  carried  to  judgment  at  the 
second  term  of  the  court  after  service — that  is,  in  about  six 
months  and  fifteen  days.  The  court  could  have  ordered 
service  upon  Oatis  if,  pending  the  action,  he  could  be  found 
within  the  jurisdiction.  35  Ga.,  269  ;  51  lb.,  203.  Why, 
then,  could  he  nut  voluntarily  come  in  and  acknowledge  ser- 
vice? The  acknowldgment  which  he  signed  was  to  the 
effect  that  he  had  been  duly  and  legally  served.  The  sheriff 
had  omitted  to  make  any  return  concerning  him,  and  the  ac- 
knowledgment seems  to  have  been  intended  to  supply  that 
omission.  There  is  no  pretense  that  any  fraud  upon  third 
persons  or  upon  the  law  was  in  contemplation.  Oatis  him- 
self was  satisfied  with  the  service,  and  the  claimant  has  no 
good  reason  to  complain  of  it. 

3.  Let  it  be  remembered  that  the  possession  of  Oatis  com- 
45 
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menced  in  1860,  that  the  jadgment  seeking  to  condemn  the 
property  was  rendered  against  him  in  May,  1872,  and  that 
the  evidence  tends  to  show,  that  he  did  not  fully  separate 
himself  from  the  possession  until  1873.  It  was  in  1869  that 
the  property  was  sold  at  United  States'  marshal's  sale,  and 
bought  in  by  Lawson ;  and  it  was  in  December,  1872,  that 
Lawson  conveyed  to  the  claimant,  the  mother  of  Oatis.  At 
the  trial,  evidence  was  admitted,  over  the  claimants  objec- 
tion, of  declarations  made  by  Oatis,  to  the  effect  that  he  had 
paid  Lawson  and  got  the  place  back ;  and  of  his  previoas 
declarations,  to  the  effect  that  he  was  to  redeem  the  phice, 
that  it  only  depended  upon  Lawson's  life  as  to  whether  he 
would  redeem  and  get  the  place  back,  that  he  only  had  Law- 
son's  word  for  it.  The  witness  could  not  give  the  dates  of 
these  declarations,  but  said  they  were  made  while  Oatis  was 
in  possession.  On  cross-examination,  he  stated  that  he  could 
not  say  positively  that  Oatis  was  in  possession,  but  that  he 
never  knew  anything  of  his  going  out  of  possession  until 
1873.  At  the  time  Oatis  declared  that  he  had  paid  Lawson 
and  gotten  the  place  back,  he  was  on  his  way  to  supper  at 
the  house  and  lot  in  dispute.  There  is  in  the  record  enough 
evidence  to  warrant  the  conclusion,  that  all  the  declarations 
to  which  the  witness  testified  were  made  pending  the  posses- 
sion which  commenced  as  far  back  as  1860,  and  continued 
without  actual,  visible  change  until  the  early  part  of  1873. 
The  question  is,  whether  such  declarations  were  competent 
evidence  in  behalf  of  the  judgment  creditor  against  the 
claimant.  The  declarations  may  be  considered  as  qualifying 
and  explaining  the  possession  which  accompanied  them ;  and 
they  may  also  be  considered  as  a  part  of  the  res  gegtm  of  the 
fraudulent  enterprise  which  (as  the  plaintiff  contends)  was 
in  progress  when  they  were  made.  If  there  was  a  fraud 
perpetrated,  it  was  not  at  an  end  so  long  as  Oatis  remained 
in  possession.  Cowen  &  HiU's  notes  to  Phillips'  Ev.,  vol. 
2d,  pp.  602,  603,  652,  662,  notes  452,  481.  See,  also,  Bump. 
F.  C,  549 ;  2  Wharton's  Ev ,  §§  1166, 1167.  Comp««  54 
Oa.,  332. 
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4.  Oatis,  the  defendant  in  Ji.  fa,^  was  a  witness  for  the 
claimant.  On  cross-examination  he  was  asked  whether,  at 
certain  times  and  places,  in  1868,  1872  and  1873,  and  in  the 
presence  of  a  certain  person,  he  had  not  made  certain  state- 
ments. He  denied  making  them.  This  person  was  after- 
wards introduced  by  the  plaintiff,  and  testified  that  he  did 
make  them.  They  were  to  this  effect :  that  while  he,  Oatis, 
was  legally  bonnd  for  the  Pinkston  debt,  (the  debt  secured 
by  the  mortgage  to  Lawson)  it  was  really  the  debt  of  hia 
brother,  who  would  come  over  and  pay  it ;  that  the  money 
paid  by  his  brother  to  Lawson  for  the  house  and  lot  was  the 
repayment  of  a  sum  which  he,  Oatis,  had  lent  to  his  brother 
with  which  to  purchase  a  plantation  in  Alabama ;  and  that  he, 
Oatis,  had  paid  the  Lawson  debt  and  gotten  his  property 
back.  The  object  of  this  testimony  was  to  contradict  and 
discredit  Oatis  as  a  witness.  Its  admissibility  for  that  pur- 
pose seems  to  us  as  free  from  doubt  as  anything  in  the  law 
of  evidence  can  be.  To  refer  to  authorities  upon  such  a 
point  would  be  superfluous. 

5.  The  thirteenth  ground  of  the  motion  for  new  trial  re- 
lates to  improper  conduct  by  the  jury,  and  is  founded  on 
an  affidavit  made  by  one  of  the  jurors.  That  affidavit  states, 
that  two  of  the  jurors  went  aside  and  conversed  privately — 
then  returned  and  said  they  knew  all  about  the  case  before 
they  heard  any  of  the  evidence,  that  they  did  not  wish  to 
consider  the  evidence,  and  that  they  believed  Oatis  was 
always  in  possession  of  the  property.  It  further  states  that 
the  jury  did  not  read  over  the  depositions,  or  consider  the 
testimony  of  the  claimant,  but  found  their  verdict  upon  the 
statement  of  the  two  jurors,  and  that  the  deponent  believes 
that  had  he  properly  considered  the  testimony,  he  would 
not  have  consented  to  the  verdict  rendered,  but  would  have 
returned  a  verdict  for  the  claimant.  That  a  luror  will  not 
be  heard  to  impeach  the  finding  of  himself  and  his  fellows, 
cannot  be  better  settled  than  it  is. 

6.  Taking  the  evidence  as  we  find  it  in  the  record,  there 
is  room  for  much  doubt  as  to  the  correctness  of  the  verdict 
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Knt  we  cannot  set  it  aside  on  a  mere  donbt.  It  is  a  second 
verdict  in  favor  of  the  plaintiff  (see  55  Ga.^  416),  aod  the 
main  question  being  fraud  or  no  fraud,  the  jury  had  better 
facilities  for  solving  it  than  we  have.  The  presiding  judge, 
after  granting  a  first  new  trial,  i*efused  a  second.  It  is  not 
manifest  that  he  abused  his  discretion;  since  there  is  some 
evidence  on  which  the  verdict  can  rest. 

Cited  for  the  claimant :  (levy)  Code,  §3640 ;  10  Ga.,  74 : 
27  /*.,  200 ;  (acknowledgement  of  service)  25  Ga.,  292  : 
29  /&.,  591 ;  (declarations  after  parting  with  title)  3  KeUy, 
513  ;  8  Ga.,  201 ;  15  /J.,  203;  56  7ft.,  416. 

Cited  for  plaintiff  in  Ji.  fa :  (levy)  5  Wheaton,  839 ;  12 
Ga.,  431 ;  ScoUy  vs.  West,  this  term  ;  (fraud)  Code,  §2751 ; 
22  Ga.,  574. 

Judgment  affirmed. 


William  P.  Jennings,  trustee,  plaintiff  m  error,  vs.  Cole- 
man &  Newsom,  defendants  in  error. 

Where  the  husband  conveys  property  to  the  wife  and  children  to  be 
governed  by  certain  trusts  declared  in  the  will  of  the  wife*s  father, 
and  the  trusts  therein  declared  are  to  the  effect  following:  "  I  gi^*  ^^ 
my  executor  and  executrix  hereinafter  named,  in  trust  for  the  sole  aw 
separate  use  of  my  said  daughters  severally  during  life,  and  ft^  ^ 
death  of  either  of  them,  then  the  poition  of  said  child  to  descend 
to  such  child  or  children  <m  tihs  may  leave  aUee  ai  tMs  time  of  ^ 
death  ;" 

Held,  that  the  trust  is  executory  until  the  death  of  the  daughte^i  ^ 
her  interest  in  the  estate  can  only  be  subjected  to  the  payment  <» 
her  debts  by  equitable  proceedings,  and  cannot  be  reached  by  ^^ 
and  sale. 

Trusts.     Levy  and  sale.    Before  Judge  Eiddoo.    Da^"' 
erty  Superior  Court.     April  Term,  1877. 

Report  unnecessary. , 

Strozer  &  Smtth  ;  D.  A.  Yason,  for  plaintiff  in  em^^* 
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C.  B.  WooTBN,  for  defendants. 
Jackson,  Judge. 

Coleman  &  Newsom  levied  a  fi.  fa,  npon  certain  lands, 
or  rather  upon  one-sixth  of  those  lands,  that  being  alleged 
to  be  the  interest  of  Mrs.  Cruger,  the  defendant  in  ji.  fa.^ 
in  the  lands. 

The  property  was  claimed  by  Jennings  as  trustee  for 
Mrs.  Cruger  and  family.  The  jury  found  the  one-sixth 
subject  under  the  charge  of  the  court ;  the  trustee  moved 
for  a  new  trial ;  it  was  refused,  and  he  excepted. 

The  record  is  very  voluminous,  but  in  the  view  we  take 
of  the  case  it  is  not  necessary  to  consider  it  all,  or  many  of 
the  points  made  by  counsel.  Whether  or  not  the  property 
Mrs.  Cruger  got  from  her  father  went  into  these  lands,  is 
immaterial,  and  the  effect  of  the  will  made  in  South  Caro- 
lina, and  the  effect  of  the  trusts  created  therein  upon  property 
bought  in  Georgia,  need  not  be  considered,  because  Mr. 
Cruger  conveyed  this  property — the  property  levied  on 
here — ^to  the  trustee  for  the  benefit  of  his  wife  and  children, 
and  in  his  deed  he  limited  it  and  subjected  it  to  the  same 
trusts,  terms  and  conditions  as  were  contained  in  the  will 
of  Mrs.  Cruger's  father,  Mr.  Roberts. 

Inasmuch  as  the  only  contest  about  the  title  to  the  prop- 
erty could  have  arisen  between  Cruger  and  his  family  as  to 
whose  money  bought  it,  and  as  Cruger's  debts  and  credit- 
ors are  not  in  question,  and  no  attack  is  made  upon  this 
property  to  subject  it  to  any  debt  of  his,  but  the  contest  is 
only  between  Mrs.  Cruger's  title  and  the  trust  title,  his 
competency  to  make  the  deed  of  trust  is  not  in  question. 
If  Mrs.  Cruger's  separate  estate,  created  in  South  Carolina, 
went  into  the  land  levied  on,  the  terms  and  trusts  of  the 
will  of  her  father  will  control  it ;  if  Mr.  Cruger's  money 
bought  it,  he  has  deeded  it  to  her  and  her  children  on  the 
same  terms  and  trusts.  The  marriage  settlement  could  not 
change  the  trusts  created  by  the  will  in  property  bequeathed 
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by  the  testator.  So  that  the  oaked  question  is,  what  arc  the 
trusts  created  by  the  will  of  Mr,  Roberts?  Are  they  exe- 
cuted so  ae  to  pass  the  legal  title,  or  vest  any  legal  estate  in 
Mrs.  Crnger,  particularly  one-sixth  of  these  lands,  or  ie  the 
trust  executory?  If  executory,  any  interest  she  has  cannot 
be  subjected  by  levy  and  sale,  but  only  by  some  equitable 
proceeding,  the  legal  title  being  in  the  trustee ;  if  executed 
she  has  soiue  estate  in  law  which  may  be  subjected  by  levy 
and  sale. 

The  rule  to  ascertain  the  fact  whether  it  be  execnt«ry  isi 
very  simple  one,  and  that  is,  does  the  executor  or  tnifitee 
have  anything  still  to  do,  any  estate  to  preserve  for  fntnre 
division  "i     The  trust  in  the  will  is  in  these  words,  in  the  13tb 
item  thereof,  to-wit :  "  In  trust  for  the  sole  and  separate  nee 
of  loy  said  daughters,  severally,  during  Iife,snd  at  the  death 
of  cither  of  them,  then  the  portion  of  said  child  to  descend 
to  such  child  or  children  as  she  may  leave  alive  at  the  time 
of  her  death."     It  is  clear  that  the  trustee  must  ascertain 
who  will  take  the  estate  when  Mrs.  Cniger  dies,  and  that  the 
trust  requires  him  to  do  so,  and  to  see  to  it  that  the  property 
is  divided  among  those  entitled.  Therefore,  we  hold  the  tmrt 
executory,  and  that  the  interest  of  Mrs,  Cruger  cannot  be 
subjected  at  law  by  levy  and  sale.     If  it  could  be,  it  seenu 
that  she  took  only  a  life  estate 
vested  in  her.     But  the  trus 
estate  in  the  tmstee  must  be  : 
her  interests  are  equitable  onl 
tute  equitable  proceedings  to 
The  judgment  must  therefon 
set  aside. 

Judgment  reversed. 


AUGUST  TERM,  1877.  721 

Urqnbart  vs.  Powell. 

Hknby  a.  Ukquhaet,  surviving  partner,  plaintiff  in  error, 
vs.  D.  E.  Powell,  defendant  in  error. 

1.  That  the  name  of  a  Juror  who  tried  the  case  was  neither  in  the  jury 
box  nor  on  the  list,  is  no  ground  for  new  trial. 

S.  When  the  evidence  is  conflicting,  this  court  will  not  control  the  dis- 
cretion of  the  court  below  in  refusing  a  new  trial  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence. 

New  trial.  Jury.  Before  Judge  Buchanan.  Coweta 
Superior  Court.     March  Term,  1877. 

The  motion  for  new  trial  was  based  on  substantially  the 
following  grounds : 

(1.)  Because  the  name  of  the  juror  who  acted  as  foreman 
was  not  in  the  box  nor  on  the  list. 

(2.)  Because  the  verdict  was  contrary  to  law,  evidence  and 
the  charge  of  the  court. 

The  other  facts  are  reported  in  the  decision. 

•     Speeb  &  Speeb;  J.  B.  S.  Davis;  "W.  A.  Tcibneb,  for 
plaintiff  in  error. 

P.  H.  Bbewsteb,  for  defendant. 

Wabneb,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant as  the  surviving  partner  of  Powell  cfe  Urquhart,  on 
an  account  for  work  and  labor  done  for  said  firm.  The  de- 
fendant pleaded  that  the  work  and  labor  sued  for  was  done 
by  the  plaintiff  for  his  father,  T.  R  Powell,  one  of  the  al- 
leged partners,  under  a  contract  with  him  that  he  should  in- 
dividually pay  him  therefor  at  a  future  day,  and  not  for  the 
firm.  Upon  this  issue  the  case  was  tried,  there  being  several 
witnesses  introduced  and  sworn  on  both  sides,  whose  evi- 
dence was  distressingly  conflicting.  The  jury,  under  the 
eharge  of  the  court,  (which  was  not  excepted  to,)  found  a 
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verdict  in  favor  of  the  plaintiff  for  the  sum  of  $150.00.  The 
defendant  made  a  motion  for  a  new  trial  on  the  several 
grounds  therein  stated,  which  was  overruled  by  the  court,  and 
the  defendant  excepted. 

1.  The  objection  to  the  juryman  after  trial  beeanse  his 
name  was  not  on  the  jury  list,  is  not  an  open  question  in  this 
court.     40  Ga,  Rep.,  253. 

2.  Whether  the  verdict  was  contrary  to  the  charge  of  the 
court  and  the  law,  (presuming  the  court  charged  the  law  cor- 
rectly,) and  contrary  to  the  evidence,  depends  entirely  wliich 
set  of  witnesses  the  jury  believed.     If  the  jury  believed  the 
plaintiffs  witnesses,  as  it  was  their  privilege  to  do,  then  the 
verdict  was  not  contrary  to  the  charge  of  the  court,  nor  con- 
trary to  law  or  the  evidence.     If  the  jury  believed  the  pla*^' 
tiffs  witnesses,  as  they  appear  to  have  done,  then  ther®  * 
plenty  of  evidence  in  the  record  to  support  the  verdict.   I^ 
this  conflict  of  testimony  the  jury  of  Coweta  county,  wb®J® 
the  parties  live,  were  much  better  calculated  to  judge  of  ^* 
credibility  and  weight  than  we  possibly  can  be,  and  as  * 
presiding  judge,  before  whom  the  case  was  tried,  appeal      • 
have  been  satisfied  with  the  verdict,  therefore,  according 
the  repeated  rulings  of  this  court  in  similar  cases,  we  ^^ 
not  interfere  to  control  the  exercise  of  his  discretion  in  o^^ 
ruling  the  defendant's  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Cybus  H.  Sharp,  administrator,  et  al.^  plaintifEs  in  erro^^ 
TuLLiA  P.  FiNDLKY  €t  oi.j  defendants  in  error. 

1.  where  there  is  no  probability,  under  the  evidence  that  infant^  ««4^ 
knowledge  of  their  rights  when  a  sale  of  their  property  took  f  ^^ 
under  a  decree,  the  court  should  not  charge  that  if  they  bad  ^^  pa 
knowledge  they  would  be  affected  by  being  present  and  faill 


give  notice.  ^.^j^ 

2.  Evidence  which  is  irrelevant  to  the  issue,  should  not  be  admJ*^^ 

over  objection. 
8.  When  the  court  below  has  granted  a  new  trial,  and  the  main  <$. 
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taoDs  in  the  case  call  for  a  more  thorough  and  exhaustive  examina- 
tion of  the  authorities  than  has  talien  place  in  the  ai'gument  before 
the  supreme  court,  a  reversal  would  be  improper.  It  is  best  to  leave 
the  case  where  it  is,  that  further  research  and  study  may  be  brought 
to  bear  on  the  final  result. 

Charge  of  Court  Infante.  Evidence.  New  trial.  Be- 
fore Judge  Hall.  Monroe  Superior  Court.  February 
Adjourned  Term,  1S76. 

On  January  Gth,  1862,  Coleman  G.  Goodwyn  died  testate, 
leaving  a  widow  and  five  children,  to  wit :  John  C.  Good- 
wyn, Amanda  P.  Talraadge,  Mary  A.  Goodwyn,  now  Fer- 
guson, TuUia  P.  Goodwyn,  now  Findley,  and  Puss  C.  Good- 
wyn, now  Freeman.  By  the  fifth  item  of  his  will,  he  de- 
vised, in  substance,  as  follows : 

When  all  his  children  have  become  of  age,  or  married,  he 
gives  the  land  on  the  other  side  of  Todd's  creek,  in  equal 
parts,  to  his  daughters  Tullia  P.,  Amanda  P.,  and  Mary  A., 
during,  life,  and  at  their  death  to  their  children  severally  ; 
if  either  should  die  M'ithout  children,  then  to  their  survivors. 
K  Mary  A.  and  Tullia  P.  both  die  without  children,  then 
one  half  to  Amanda  P.,  and  the  other  half  to  John  C.  and 
Puss  C.  When  all  of  his  children  have  become  of  age,  or 
married,  he  gives  the  land  on  this  side  of  Todd's  creek  to 
John  C.  and  Puss  C,  or  to  his  wife  if  she  be  then  unmar- 
ried and  in  life.  At  the  death  of  John  C.  or  Puss  C.  with- 
out children,  to  the  survivor  or  representatives,  at  the  death 
of  his  wife ;  and  if  children  be  left,  then  to  be  divided  h^- 
t^een  t\\Qm  per  stirpes.  The  land  upon  this  side  of  the 
creek  he  desires  to  be  cultivated  by  his  wife  for  the  sup- 
port and  maintenance  of  herself,  John  C.  and  Puss  C.  after 
the  division  contemplated  under  this  item,  and  wishes  that 
his  wife  should  keep  a  distinct  account  of  the  proceeds  over 
and  above  a  support,  such  surplus  to  be  equally  divided 
between  John  C.  and  Puss  C,  under  the  limitations  upon 
which  the  land  is  devised. 

This  will  was  executed  on  January  ith,  1859.    The  widow 
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qualified  as  executrix^  and  so  continued  to  act  nntil  Jnlj 
2d,  1867,  when  she  died,  and  Bemier  Pye  was  appointed 
the  administrator  cum  testanhgnto  amaiexo. 

On  September  5th,  1867,  Pye,  as  administrator,  Ferguson 
and  his  wife  Mary  A.,  Amanda  P.  Talmadge,  and  said  Pye 
as  guardian  ad  litem  for  Tullia  P.,  John  C,  and  Puss  C. 
Goodwyn,  filed  what  purports  to  be  a  bill,  in  Monroe  supe- 
rior court,  in  which,  for  various  causes  therein  stated,  they 
prayed  the  chancellor  to  grant  to  them  a  decree  directing 
the  sale  of  the  lands  of  the  testator.  No  subpamot  was 
prayed. 

The  chancellor  passed  an  order  appointing  Pye  as  guar- 
dian ad  litem  for  the  minor  children  of  the  testator,  to-wit : 
John  C,  Tullia  P.,  and  Puss  C.  Goodwyn. 

On  September  6th,  1867,  the  bill  or  petition  was  sub- 
mitted to  a  jury,  who  returned  a  verdict,  in  substance,  as 
follows : 

We  find  that  the  lands  belonging  to  the  estate  of  Cole- 
man G.  Goodwyn,  deceased,  be  sold  by  the  aduiinistra^^^ 
the  proceeds  of  that  lying  beyond  Todd's  creek  to  be 
equally  divided  between  Amanda  P.  Talmadge,  TulU^  ^• 
Goodwyn  and  Mary  A.  Ferguson  ;  the  proceeds  of  tb^^  ^^ 
this  side  to  be  divided  between  John  C.  and  Puss  C. 

We  find  that  the  shares  of  the  minor  children,  to-"^^  '• 
Tullia  P.,  Puss  C.  and  John  C,  remain  in  the  hands  of  ^"* 
administrator  until  a  guardian  can  be  appointed  by  the  c^^^ 
of  ordinary.  That  the  distributive  share  of  each  legate*  ^ 
full  age  be  paid  to  her,  subject  to  the .  limitations  an^  ^ 
strictions  declared  in  the  last  will  and  testament,  etc. 

On  the  same  day  the  chancellor  decreed  in  accord  ^^^ 
with  the  verdict. 

On  October  15,  following,  Pye,  as  administrator,  acJ"^ 
tised  the  land  to  be  sold  on  the  first  Tuesday  in  the  NoiT^"^" 
ber  following. 

In  accordance  with  this  advertisement,  the  lands  ^^ . 
sold.  Tullia  P.  and  Puss  C.  Goodwyn  were  then  resp^^^^ 
ivoly  thirteen  and  eleven  years  of  age.     On  the  day  of 
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they  were  on  a  veranda  fronting  the  pnblic  square  where 
the  land  was  sold,  with  their  sisters,  Mrs.  Talmadge  and 
Mrs.  Ferguson. 

This  case  arose  upon  a  bill  filed  by  Tullia  P.  Findley, 
formerly  Goodwyn,  and  Puss  C.  Freeman,  formerly  Good- 
wyn,  in  which  they  attacked  the  decree  obtained  by  Pye, 
administrator,  ei.  al.y  authorizing  the  sale  of  the  lands,  upon 
the  ground  that  they  were  minors,  and  not  properly  repre- 
sented in  the  proceeding  upon  which  such  decree  was  ob- 
,  tained.  They  alleged,  also,  that  the  sale  was  void,  because 
the  lands  were  not  advertised  as  required  by  law.  They 
prayed  as  follows :  the  appointment  of  a  commissioner  to 
sell  the  lands,  and  to  pay  to  Tullia  P.  one-third  of  the  pro- 
ceeds of  those  beyond  Todd's  creek,  and  to  Puss  C.  one- 
half  of  the  proceeds  of  those  on  this  side,  they  offering  to 
account  for  the  money  arising  from  the  former  sale  which 
was  appropriated  to  their  use ;  also,  an  account  for  the  rents. 

To  this  bill  the  purchasers  of  such  lands  were  all  made 
parties  defendant.  The  pleas  and  answers  set  up  the  valid- 
ity of  the  decree  under  which  the  sale  was  made,  insist 
ing  tliat  the  complainants  were  properly  represented  by  a 
duly  appointed  guardian  ad  litem  /  that  tliey  were  present 
at  the  sale  under  the  aforesaid  decree,  knew  what  was  going 
on,  and  did  not  object  thereto  ;  that  they  ratified  the  sale 
by  the  receipt,  through  their  regularly  appointed  guardian, 
of  their  proportion  of  the  proceeds  thereof,  all  of  which 
waa  appropriated  to  their  use. 

The  jury  found  for  the  defendants.  The  complainants 
moved  for  a  new  trial  upon  the  following,  among  other 
grounds : 

1st.  Because  the  verdict  was  contrary  to  evidence  and 
the  principles  of  justice  and  equity. 

2d.  Because  the  court  erred  in  permitting  Pye  to  testify 
as  to  what  Mrs.  Goodwyn  (the  widow  of  the  testator)  said 
to  him  on  her  death-bed  about  taking  letters  of  administra- 
tion on  the  estate  of  her  husband  after  her  death. 

3d.  Because  the  court  erred  in  permitting  said  Pye  to 
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testify  that  Mrs.  Talin&dge  and  1 
him  to  adminiBter,  and  that  the  fi 
the  lands. 

4th.  Because  the  conft  erred  in 
complainants  were  of  sufficient  age 
know  their  interests — to  know  that 
lands  under  their  father's  will — &d< 
sold  under  the  will  until  all  the  cb 
married,  and  if  they  knew  that  the 
administrator  sold  woe  invalid  as  t^ 
thej  stood  by  and  knew  tliat  dc 
whom  they  bought,  were  bidding  1 
give  notice  of  the  invalidity  of  the 
they  would  be  estopped  from  now 
of  the  decree," 

The  raotion  was  sustained  and  a  n 
npou  defendants  excepted. 

Bernier  Pye  having  died  after  w 
H.  Sliarp,  his  administrator,  was  m 
in  his  stead. 

A.  D.  Hammond  ;  Speeb  &  Stb 
ABD,  for  plaintiffs  in  error. 

Beck  &  Bkbks  ;  Lai^ieb  &  And 

Blkcklky,  Judge. 

The  court  granted  anew  trial, 
onr  decision  is,  whether  there  was  i 
so  doing.  We  need  not  examine  i 
in  the  motion.  The  case  is  so  emj 
that  the  court  was  quite  justifiable 
other  trial.  There  was  certainly  e 
as  it  recognized  the  possibility  of  i 
by  the  knowledge  of  their  rights,  1 
the  place  of  sale,  and  failure  to  mak 
There  was  no  evidence  tliat  they  ki 
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not  know  them  now,  after  hearing  all  the  argument  made 
by  the  learned  conneel  upon  them.  Besides,  had  their 
knowledge  been  ever  so  perfect,  all  they  were  bound  to 
communicate,  on  seeing  their  property  about  to  be  sold,  was 
that  it  was  their  property  under  their  father's  will.  9  Ga.,  23. 
And  this  was  already  known.  The  purchasers  knew  it,,  for 
the  sale  was  made  under  a  decree  which  referred  to  the 
will  and  recognized  their  interest.  If  the  minors  had  made 
the  sale  themselves,  or  expressly  assented  to  it,  and  if  the 
consideration  had  moved  directly  to  them,  they  would  not 
have  been  estopped  to  reclaim  the  laud,  on  refunding  to  the 
purchasers  the  money  received  ;  for  it  catii:ot  be  said  to  be 
an  act  of  legal  fraud  for  an  infant  to  repudiate  an  agree- 
ment which,  because  of  infancy,  is  not  binding.  19  Ga.,  23. 
Of  course,  if  the  sale  was  valid,  apart  from  the  consent  or 
acquiescence  of  the  minors,  their  failure  to  forbid  it,  with 
knowledge  of  their  rights,  would  have  nothing  to  do  with 
the  matter,  and  charging  upon  the  subject  at  all  was  error. 
The  jury  may  have  found  their  verdict  upon  that  charge,  so 
that  the  real  case  may  never  have  been  tried.  "We  think  it 
•was  error,  moreover,  to  admit  evidence  of  the  wishes  of  the 
deceased  executrix,  and  of  other  members  of  the  family,  as  to 
who  should  succeed  her  in  the  administration,  such  evidence 
being  irrelevant.  Also,  that  it  was  error  of  the  same  kind 
to  admit  evidence  that  the  adult  sister  of  the  minors,  who 
subsequently  became  their  guardian,  urged  a  sale  of  tlte 
lands.  She  was  one  of  the  parties  that  joined  in  the  ap- 
plication for  the  sale,  and  that  being  so,  whether  she  urged 
the  sale  was  of  no  consequence,  though  she  afterwards  bo- 
came  guardian.  These  errors  as  to  evidence,  were  of  no 
real  importance,  and  we  rule  on  them  that  they  may  not  in- 
cumber the  case  hereafter.  The  real  case  lies  in  the  two 
questions :  Was  the  decree  of  sale  void  ?  and  if  so,  inas- 
much as  a  regular  guardian  of  the  minors  received  under  it 
all  the  proceeds  to  which  her  wards  would  have  been  entitled 
if  the  decree  had  been  valid,  can  the  wards  recover  the  land 
without  refunding  as  much  money  as  went  into  their  guard 
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ian's  bands,  or  can  they  recover  by  refunding  so  much  only 
as  came  from  their  guardian  to  them,  or  was  expended  by 
her  for  their  benefit  {  As  there  is  to  be  another  trial,  we 
shall  not  attempt  a  decision  of  these  questions. 

Upon  the  argument  which  we  have  heard,  we  are  not  pre- 
pared to  take  the  case  out  of  the  hands  of  Judge  Hall,  and 
prevent  him  from  trying  it  over.  We  doubt  not  that  a 
thorough  sifting  of  the  authorities  is  needed,  and  none  sach 
has  taken  place  in  our  presence.  Was  the  decree  void  or 
valid  ?  To  answer  this,  it  must  be  determined  whether  it  is 
in  the  power  of  a  court  of  chancery  to  decree  a  sale  of  realty, 
where  the  legal  title  is  in  an  infant.  What  was  the  comroon 
law  i  Has  that  law  been  changed  by  statute  in  Greoif^a  t  If 
no  direct  change,  has  there  been  an  indirect  or  consequential 
change  resulting  from  putting  personalty  and  realty  npon 
the  same  footing  as  to  distribution,  etc  ?  What  is  the  effect 
of  investing  the  ordinary  with  power  to  order  the  sale  of 
lands  belonging  to  infant  wards?  Is  that  power  exclusive 
where  the  infant  has  a  reguiar  guardian,  and  does  it  exist  at 
all  where  there  is  no  regular  guardian  ?  Is  the  jurisdiction 
improper  for  the  ordinary  and  proper  for  chancery,  because 
the  infant  has  not  a  clear,  uncontingent  title,  but  a  title  af- 
fected by  the  chances  of  survivorship,  etc.,  and  because  there 
is  a  contingent  remainder  to  unborn  children  ?  How  is  the 
power  of  chancery  affected  by  the  object  for  which  the  sale 
is  ordered,  whether  for  maintenance  or  change  of  invest- 
ment ?  Can  the  decree  now  in  question  be  rested  on  the 
power  of  chancery  to  interfere  in  the  administrtUion  of  ^ 
tates?  Some  of  the  sources  of  light  as  to  the  power  of 
chancery  over  the  estates  of  infants  are  2  Story's  Eq.,  §  135* ; 
2  White  &  Tudor's  Leading  Cases  in  Equity,  part  2d,  p- 1''^  ♦ 
1  American  L.  C,  267 ;  Tyler  on  Infancy,  296;  1  Fonb.Efl-* 
88  ;  Daniel's  Ch.  Pr.,  "  Infants  "  in  the  index ;  3  J)e»^ 
18,  22;  6  Hill,  415;  9  Dana,  526. 

If  it  should  be  ascertained  that  a  court  of  equity  in  O^^ 
gia  has  power  to  convert  an  infant's  realty  into  personaJ^/' 
either  for  maintenance  or  for  the  advantage  of  bettering  ^ 
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investment,  or  for  both  purposes  conjointly,  then,  was  the 
power  brought  to  bear  by  the  means  adopted  in  the  instance 
before  us  ?  We  could  hold  with  certainty,  that  no  bill  was 
filed,  because  no  subpoena  was  prayed  for  or  issued.  In 
equity  practice,  a  bill  without  any  defendant  would  be  an 
anomaly.  And  only  those  persons  are  defendants  against 
whom  subpoena  is  prayed  :  Code,  §4175 ;  5  Ga.^  251.  The 
so-called  decree  was  rendered  upon  petition  only.  All  the 
parties  to  it  were  on  the  same  side.  Two  questions  arise  on 
•this  branch  of  the  case :  Could  the  court  possess  itself  of 
the  parties  and  the  subject  matter  by  petition  ?  and,  if  so, 
was  the  appointment  of  the  administrator  as  guardian  ad 
litem  for  the  infants  void,  so  as,  in  fact,  to  leave  them  un- 
represented in  the  application  ?  As  to  what  may  be  done 
on  petition,  see  Code,  §§3100,  4221 ;  3  Bro.  C.  C.  88,  500  ; 

2  Eden,  148.  As  to  who  is  a  ward  of  chancery,  see  2  Story's 
Eq.,  §1352.  It  would  seem  from  the  authorities  that  there 
is  no  substantial  difference  between  a  prochein  ami  and  a 
guardian  ad  litem.  The  former  denomination  is  usually 
applied  when  the  representation  is  for  an  infant  plaintiff, 
and  the  latter  when  it  is  for  an  infant  defendant.^  But 
in  either  case,  the  representative  of  the  infant  is  regarded 
as  an  officer  of  court :  Story's  Eq.  PI.,  §§57,  58,  note  2; 
1  Am.  L.  C,  263  to  267 ;  7  M.  &  W.,  400  ;  13  /J.,  640.  In  2 
Edw.  Ch.  R.,  113,  one  who  was  both  a  joint  owner  of  the 
property  and  a  creditor  of  the  infant  was  allowed  to  act,  he 
being  a  person  of  excellent  character.  Is  there  any  real  in- 
compatibility between  the  office  of  admini&trator  and  that 
of  guardian  for  the  legatees  or  devisees  ?  When  the  court 
appointed  the  administrator  guardian  ad  litem  for  the  mi- 
nors, was  he  not  thereby  commissioned  as  guardian  for  the 
conduct  of  that  proceeding,  and  did  he  not  thenceforth  act 
in  the  double  character  of  party  and  officer  of  the  court  i 
Doubtless  it  was  an  improper,  an  injudicious  appointment, 
but  was  it  therefore  void  ?  It  is  desirable  that  further  light 
be  thrown  on  all  these  questions  by  the  production  of  an- 
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thority,  if  authority  can  be  found.  Should  it  be  held  that 
the  decree  was  void,  the  inquiry  whether  the  minors  must 
refund  all  the  purchase  money  received  under  it  by  their 
^ardian,  or  so  much  only  as  they  have  enjoyed  the  use  of, 
will  rise  into  importance.  We  know  of  no  direct  authority 
upon  the  point.  Perhaps  9  Dana,  526,  would  tend  to  illus- 
trate it ;  and  46  Ga.,  101,  bears  upon  it.  We  may  add  that 
we  do  not  see  how  any  aid  to  the  decree  can  be  drawn  from 
the  act  of  1865-6,  embraced  in  section  4241  of  the  Code. 
That  act  seems  not  to  enlarge  the  jurisdiction  of  equity. 
Neither  does  it  appear  to  authorize  more  to  be  done  by  peti- 
tion than  formerly.  It  relates  only  to  rendering  decrees, 
and  is  silent  as  to  what  steps  are  to  be  taken  for  instituting 
proceedings,  and  preparing  the  case  for  decree.  Then,  as 
to  the  matter  of  the  decree,  it  must  be  necessary  and  legal, 
No  new  relief  is  provided  for.  What  could  be  decreed  in 
term  may  be  decreed  at  chambers,  on  the  conditions  speci- 
fied in  the  act ;  but  there  is^  no  attempt  to  confer  larger 
powers  to  be  exercised  at  chambers  than  could,  without  the 
act,  be  exercised  in  tenn  time.  Finally,  we  may  suggest 
what  has  occurred  to  us  in  reference  to  the  danger,  in  the 
present  state  of  the  recoi*d,  of  a  decree  on  the  present  biU 
not  being  obligatory  on  the  infants,  if  indeed  they  are  still 
infants.  Their  guardian  no  longer  represents  them,  she 
having  been  made  by  amendment  a  party  defendant.  There 
is  a  very  loose  appointment  of  a  next  friend  on  the  terms 
of  giving  bond ;  whether  the  terms  were  complied  with,  or 
the  appointment  accepted,  does  not  appear.  Then,  by  ahiBt 
amendment,  the  husbands  of  the  infants  are  made  parties 
complainants  in  their  character  of  husbands.  Marriage 
formerly  determined  guardianship  over  females,  for  their 
fortunes  passed  to  their .  husbands :  13  (?a.,  467.  But  the 
law  now  being  that  women  retain  all  their  rights  of  prop- 
erty when  they  enter  coverture,  it  is  questionable  whether 
a  husband  is  any  substitute  for  a  guardian  ad  litetn  or  pro- 
ohein  ami.     If  this  litigation  should  reach  a  final  decree,  it 
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would  be  deplorable  if.  for  the  want  of  competent  parties, 
no  actual  progress  should  have  been  made. 

Cited  for  plaintiffs  in  error :  53  Ga.,  614 ;  13  /&.,  24,  467, 
473;  11  /&.,  658 ;  14  lb.,  539 ;  29  /*.,  219  ;  37  lb..  257; 
31  /i.,  601 ;  28  76.,  353 ;  27  lb.,  167;  24  /*.,  434  ;  14  /J., 
323  ;  13  lb.,  1 ;  11  lb.,  294,  423.  For  defendants  in  error : 
1  Daniel's  Ch.  Pr.,  204  note,  206,  216,  note;  Code,  §1821  ; 
48  Ga.,  648 ;  13  Ga.,  24,  467,  478 ;    acts  1865-6,  p.  221. 

Judgment  affinned. 


William  IIonb  &  Co.  et  al.,  plaintiffs  in  error,  v^.  Jacob  H. 

Moody  et  al.,  defendants  in  error. 

Where  the  only  verification  of  the  bill  for  injunction  and  receiver  is  the 
affidavit  of  counsel,  which  fails  to  show  that  he  knows  any  of  the 
f  act«  alleged  of  his  own  knowledge,  but  that  all  he  swears  is  founded 
merely  on  his  belief,  this  court  will  not  reverse  the  judgment  of  the 
chancellor  refusing  the  injunction  and  the  appointment  of  a  receiver. 

Injunction  and  receiver.  Practice  in  the  Superior  Court. 
Before  Judge  Harris.  Appling  County.  At  Chambers. 
April  25,  1877. 

Reported  in  the  opinion. 

G.  J.  Colton;  J.  I.  Carter;  G.  B.  Mabry,  by  R.  N. 
Ely,  for  plaintiffs  in  error.  , 

John  D.  Rumph,  by  brief,  for  defendants. 

« 

Jackson,  Judge. 

This  was  a  bill  praying  for  an  injunction  and  the  appoint- 
ment of  a  receiver.  The  chancellor  declined  to  grant  the 
prayer,  and  the  complainants  excepted. 

The  sole  verification  of  the  facts  alleged  is  the  affidavit  of 
the  counsel  for  the  complainants,  which  is  in  the  words  fol- 
lowing : 
46 
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"  Geokoia — ^Appling  county. 

"  In  person  appeared  before  me,  B.  D.  Mobley,  clerk  of 
the  superior  court  of  Appling  county,  Georgia,  G.  B.  Mabry, 
one  of  the  solicitors  for  complainants  in  the  foregoing  bill, 
who,  being  duly  sworn,  deposes  and  says  that  the  facts  set 
forth  in  the  foregoing  bill,  so  far  as  they  relate  to  his  own 
act  and  deed  are  true,  and  so  far  as  they  relate  to  the  acts 
and  deeds  of  any  other  person  or  persons,  he  believes  them 
true." 

On  inspecting  the  bill  and  examining  the  facts  therein  set 
out,  it  does  not  appear  that  the  solicitor  who  made  the  above 
affidavit,  was  concerned  in  a  single  act  or  deed  therein  al- 
leged against  the  defendants  thereto ;  so  that  he  swears  to  no 
fact  of  his  own  knowledge,  but  all  the  allegations  are  only 
verified  by  his  belief. 

The  writ  of  injunction,  in  respect  to  the  sale  of  property, 
(to  enjoin  which  sale  is  the  prayer  of  this  bill,)  is  a  harsh 
and  strong  proceeding  against  the  regular  course  of  trade 
and  the  common  right  of  the  citizen,  and  it  should  never  be 
granted  except  upon  evidence  satisfactory  to  the  chancellor ; 
and  the  wresting  of  an  estate  from  the  regular  course  of  ad- 
ministration, to  place  the  effects  of  the  intestate  in  the  bands 
of  a  receiver,  is  equally  harsli  and,  if  there  be  any  difference, 
is  still  more  reluctantly  done,  and  should  never  be  done  ex- 
cept in  a  strong  case,  well  verified.  36  Ga.y  666.  There 
was  absolutely  no  evidence  before  the  chancellor  in  this  case 
except  the  mere  belief  of  one  of  the  complainants'  counsel, 
which  may  have  been  founded,  for  aught  that  this  record 
discloses  to  the  contrary,  upon  hearsay  alone.  The  chancel- 
lor was  right  to  refuse  the  application  on  this  ground,  and 
such  being  the  case,  it  is  unnecessary  to  examine  the  bill  to 
see  whether  the  facts  therein  alleged,  if  properly  verified, 
would  make  a  case  for  equitable  interference. 

In  the  case  of  a  motion  to  dissolve  an  injunction  this  rale 
is  well  settled.  3  Kelly,  435.  8  Ga.y  197;  15  /J.,  533; 
19  Ii.y  277;  24  /}.,  636 ;  30  /».,  931. 
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In  33  Oa.j  138,  it  is  true  that  the  court  rule  that  an  affi- 
davit by  one  of  the  parties,  in  language  like  this,  is  sufficient ; 
bat  the  party  making  the  affidavit  there  was  an  active  par- 
ticipant in  the  main  transaction,  and  knew  many  facts  as  his 
own  act  and  deed. 

In  37  Oa.<f  358,  it  was  held  that  an  executor,  who  had  not 
participated  in  the  transactions,  and  who  swore  from  belief, 
could  not  verify  the  facts  so  as  to  procure  an  injunction ; 
and  in  39  Ga.,  139,  it  was  held  that  a  charge  on  information 
received  from  otliers  was  insufficient. 

See,  also,  24  Ga.,  406 ;  25  /J.,  629 ;  23  /ft.,  480 ;  on  ne 
exeats  and  on  injunctions,  49  Ga.^  81.  The  reason  of  the 
rule  is  sound.  Any  other  rule  would  allow  counsel  to  pro- 
cure an  injunction  for  their  clients  on  belief  foiinded  on 
mere  rumor. 

Judgment  affirmed. 


Wn-UAM  A.  Rawson,  plaintiff  in  error,  vs.  R.  T.  Grfxjoby, 

defendant  in  error, 

1.  When  a  plaintiff  in  execution  levies  bis  JL  fa.  on  the  personal  prop- 
erty of  the  principal  defendant  therein,  sufficient  to  satisfy  the  same, 
and  without  the  consent  of  the  surety,  who  is  also  a  defendant 
therein,  dismisses  said  levy,  such  an  act  is  prima  facU  an  injury  to 
the  surety,  and  it  is  incumbent  on  the  plaintiff  to  show  that  it  was 
not,  either  by  proving  that  the  property  levied  on  was  not  the  prop- 
erty of  the  principal  defendant,  or  other  facts  going  to  show  that  the 
surety  was  not  injured  by  the  dismissal,  either  by  increasing  his 
risk,  or  exposing  him  to  greater  liability. 

2.  An  order  setting  aside  a  judgment  because  based  on  a  slave  debt,  is 
a  mere  nullity,  and,  therefore,  should  not  be  admitted  in  evidence 
upon  the  trial  of  a  claim  arising  upon  a  levy  of  the  execution 
founded  on  such  judgment. 

Principal  and  security.  Levy  and  sale.  Judgments.  Evi- 
dence. Before  Chables  F.  Crisp,  Esq.,  Judge  ^ro  h/ic  vice, 
Webster  Superior  Court.    March  Adjourned  Term,  1877. 

Beported  in  the  opinion. 
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A  LLEN  Fort  ;  J.  L.  Wimberly  ;  T.  II.  Pickett,  for  plain- 
tiff in  error. 

W.  A.  Hawkins,  for  defendant. 
Warner,  Chief  Justice. 

Tills  was  a  claim  case,  on  the  trial  of  which  the  jury,  un- 
der the  charge  of  the  court,  found  a  verdict  in  favor  of  the 
claimant.  The  plaintiff  made  a  motion  for  a  new  trial  on 
the  several  grounds  therein  stated,  which  was  overruled  by 
the  court,  and  the  plaintiff  excepted.  It  appears  from  the 
evidence  in  the  record,  that  the  plaintiff  obtained  a  judg- 
ment in  the  superior  court  of  Webster  county  on  the  10th 
day  of  September,  1807,  against  Solomon  J.  Ilarrell  as  prin- 
cipal, and  W.  A.  Gregory  as  indorser,  for  the  sum  of  $10(HUK> 
principal,  besides  interest ;  that  an  execution  issued  thereon, 
which  was  on  the  1st  day  of  February,  1875,  levied  by  the 
sheriff  of  Stewart  county  on  twelve  packages  of  cotton  as 
the  property  of  W.  A.  Gregory,  one  of  the  defendants, 
which  was  claimed  by  R.  T.  Gregory  as  his  property. 

On  the  trial  the  claimant  offered  in  evidence  a  paper  purport 
ing  to  be  a  motion  and  judgment  thereon,  rendered  by  the 
superior  court  of  Webster  county  at  the  September  term 
thereof,  1869,  upon  the  face  of  which  it  appeared  that  said 
judgment  and  execution  were  set  aside,  so  far  as  the  princi- 
pal, Solomon  J.  Harrell,  was  concerned,  on  the  ground  that 
the  note  on  w^hich  said  judgment  was  founded,  was  given 
for  a  slave,  which  paper  the  court  admitted  in  evidence  over 
the  plaintiff's  objections ;  and  that  is  one  of  the  errors  com- 
plained of.  It  also  appears  that  on  the  10th  of  November, 
1867,  the  plaintiff  levied  his  Ji.  fa.  on  certain  described 
lands  and  pereonal  property  (the  latter  being  of  suflSeient 
value  to  have  satisfied  the  fi,  fa.\  as  the  property  of  the 
principal  defendant,  S.  J.  Harrell ;  that  afterwards,  on  the 
18th  day  of  March,  1870,  the  levy  on  the  aforesaid  prop 
erty  was  dismissed  by  the  sheriff  by  order  of  the  plaintiff* 
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attorney,  it  being  recited  therein  that  the  property  levied 
on  was  not  subject  to  the  ji,  fa.     It  appears  from  the  evi- 
dence that  on  the  25th  of  February,  1867,  Solomon  J.  Har- 
rell  and  his  wife  executed  to  D.  B.  Harrell  a  mortgage  on 
the  property  in  controversy,  to  secure  the  payment  of  cer- 
tain promissory   notes  executed  by  S.  J.  Harrell  and  his 
wife,  amounting  to  the  sum  of  $4:,703.00,  besides  interest. 
It  also  appears  that  S.  J.  Harrell,  on  the  18th  of  Xovem- 
l>er,  1867,  conveyed  said  property  by  deed  to  D.  B.  Harrell, 
his  brother,  in  payment  of  a  debt  alleged  to  have  been  due 
to  him  by  S.  J.  Harrell.     The  plaintiflf's  attorney  testified 
that  he  was  induced  to  make  the  levy  on  the  property  by 
the  statements  of  John  Harrell  that  it  was  subject,  and  that 
he  knew  all  about  it,  etc. ;  that  afterwards  he  denied  know- 
ing anything  about  it,  and  as  his  testimony  was  relied  on  to 
make  the  property  subject,  and  without  it  he  could  not  make 
the  levy  productive,  he  therefore  dismissed  it.     The  court 
charged  the  jury,  amongst  other  things,  that :  *^  If  you  be- 
lieve from  the  evidence,  that  in  the  year  1867  this  fi,  fa, 
iras  levied  upon  personal  property  of  sufficient  value  to  pay 
this  debt,  and  that  the  property  was  the  property  of  Solo- 
mon Harrell,  the  defendant,  and  that  the  plaintiif,  without 
the  consent  of  Gregory,  dismissed  said  levy,  then  I  charge  you 
that  that  was  such  an  act  as  discharged  Gregory,  the  indorser, 
from  all  liability  on  said  fi,  fa.^  and  you  should  find  the 
property  not  subject.     But  if  you  believe  that  the  property 
levied  on  by  this  fi.  fa,  in  1867,  was  not  the  property  of 
Solomon  Harrell,  the  defendant,  and  not  subject  to  the  lien 
of  said^.^/a.,  and  that  said  levy  was  dismissed  by  plaintiff, 
or  his  attorney,  then  that  is  a  sufficient  explanation  of  said 
dismissal  as  to  prevent  the  same  from  amounting  to  an 
abandonment  of  said  lien,  and  said  act  of  dismissal  does  not 
release  the  lien  of  said  fi,  fa,  on  the  property  now  levied 
on,  if  esadifi-fa,  has  any  lien  thereon."     The  court  further 
charged  the  jury :    "  If  the  plaintiff  and  the  principal  de- 
fendant, without  the  knowledge  and  consent  of  Gregory, 
the   indorser,  agreed  to  an  order  setting  aside  the  judgment 
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against  the  defendant,  Solomon  Harrell,  on  the  ground  that 
the  consideration  of  the  debt  was  a  slave  or  slaves,  or  if 
such  order  was  taken  with  the  knowledge  of  plaintiff  orhia 
counsel,  and  said  plaintiff  submitted  to  said  order,  the  said 
Gregory  having  no  notice  thereof,  that  was  an  illegal  order, 
and  whether  it  was  void  or  voidable,  if  the  effect  of  it  was 
to  increase  the  risk  of  Gregory,  or  to  expose  him  to  greater 
liability,  (and  these  facts  yon  will  determine  nnder  the  evi- 
dence), then  he,  Gregory,  is  discharged  from  all  liability,  and 
you  should  iind  the  property  not  subject." 

1.  The  levy  of  an  execution  on  the  personal  property  of  a 
defendant  therein  suificient  to  pay  the  debt,  which  afterward* 
is  dismissed  by  the  plaintiff  without  the  sale  of  the  property, 
the  mere  fact  of  the  dismissal  of  the  levy  by  the  plaintiff  when 
shown  to  have  been  unproductive,  does  not  destroy  the  hen 
of  the  plaintiff's  judgment  on  the  property  of  the  defend- 
ant, and  postpone  the  same  in  favor  of  junior  judgment 
creditors  of  that  same  defendant,  when  the  question  of  snre- 
tyship  is  not  involved,  and  that  was  the  ruling  of  this  court 
in  liyan  vs.  Zieher,  SOth  Ga.  Rep.,  433,  and  in  RoMim 
vs.  Dams  et  al.,  ZUh  Ga.  Rep.,  511.  The  defendante  in 
execution  who  are  sureties,  stand  upon  a  different  footing 
when  a  levy  has  been  made  on  the  personal  property  o* 
their  principal  and  dismissed  by  the  plaintiff  without  their 
consent.  The  2154:th  section  of  the  Code  declares,  that 
"  any  act  of  the  creditor,  either  before  or  after  judgment 
against  the  principal,  which  injures  the  surety  or  increaaes 
his  risk,  or  exposes  him  to  greater  liability,  will  discharge 
him."  When  a  plaintiff  in  fi.  fa.,  therefore,  levies  it  ^ 
the  personal  property  of  the  principal  defendant  therein? 
sufficient  to  satisfy  the  same,  and  without  the  consent  of 
the  surety  who  is  also  a  defendant  therein,  dismisaes  saw 
levy,  such  an  act  is  prima  facie  an  injury  to  the  surety*  >**" 
it  is  incumbent  on  the  plaintiff  to  show  that  it  was  not,  either 
by  showing  that  the  property  levied  on  was  not  the  prop®'*? 
of  the  principal  defendant,  or  that  the  surety  was  not  in  jj^ 
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by  the  dismissal  of  the  levy,  either  by  increasing  his  risk 
or  exposing  liim  to  greater  liability. 

2.  The  admission  of  the  order  of  the  court  made  in  1869, 
setting  aside  the  judgment  and  execution  as  to  S.  J.  Harrell, 
the  principal  defendant,  was  error.  That  order  setting 
aside  that  judgment  and  execution,  was  a  mere  nullity  ac- 
cording to  the  rulings  of  this  court,  and  the  counsel  for  the 
defendant  in  error  did  not  rely  upon  it  in  his  argument 
here,  but  it  appears  to  have  been  relied  upon  before  the 
jury  in  the  court  below,  and  a  portion  of  the  charge  of  the 
court  was  predicated  upon  that  illegal  evidence.  Who  can 
say  that  the  jury  did  not  release  the  surety  upon  that  illegal 
evidence  under  the  charge  of  the  court,  and  find  their  ver- 
dict in  favor  of  the  claimant  ? — the  more  especially  as  the 
jury  may  have  believed  from  the  evidence  before  them, 
that  at  the  time  the  levy  was  made  on  the  property  on  the 
10th  of  November,  1867,  that  D.  B.  Harrell  had  a  mortgage 
lien  thereon  of  older  date  than  the  plaintiffs  judgment, 
which  would  render  the  plaintiffs  levy  on  the  property 
wholly  unproductive,  and  therefore  the  surety  was  not  in- 
jured by  the  dismissal  of  that  levy.  There  is  no  doubt  from 
the  evidence  in  the  record,  that  at  the  time  the  levy  was 
made,  on  the  10th  of  November,  1867,  D.  B.  Harrell  had 
a  mortgage  on  the  property  to  secure  the  payment  of 
$4,703.00,  besides  interest,  of  older  date  than  the  plaintiffs 
judgment.  Whether  the  jury  found  their  verdict  on  the 
ground  of  the  dismissal  of  that  levy  under  the  evidence, 
or  whether  they  found  their  verdict  on  the  ground  of  the 
illef^al  evidence  which  was  admitted,  under  the  charge  of 
the  court  thereon,  we  do  not  know,  and  therefore  we  re- 
verse the  judgment  and  order  a  new  trial. 

Judgment  reversed. 


SUPREME  COUB 


MiNOE  Y.  Griggs,  plaintifi  in 
CIA,  defend 

1.  The  official  mmute  of  a  witaef 
magistrate  is  (where  relevaat)  e 
istrntc  who  presided  and  who  r 
Irlal,  idcDliflcd  it  as  the  ori^inal^ 

3.  What  a  witness  understood  to 
wounded  mun,  made  while  the  In 
of  uncoDsciousness,  is  Dot  com]; 
assumes  Ihut  Homelhiag  was  mca 
the  witness  is  sought^without  clth 
him  spcciallj  qualiflcd  to  iatcrpi 

3.  A  BcicDtiflc  expert,  who  bns  obn 
ahould  give  his  opinion  on  s  by [ 
the  jury,  and  not  on  the  actual  < 

4.  The  charge  of  the  court,  taken  f 
Though  not  entirely  faultless,  it 
matter  and  tone. 

5.  Such  newly  discovered  evidence 
when  no  affidavit  of  the  main  wi 
new  trial. 

6.  Where  the  cvideuce  is  circumsl 
the  verdict  should  stand.  Weig 
truth  in  an  obscure  or  doubtful  c 
done,  baft  don*,  by  a  jury  of  the 

Criminal  law.  Evidence.  ^ 
Before  Judge  Potti.e.  Han 
Tenn,  1877. 

An  indictment  was  found  a 
Lovett  and  Colurabua  G.  Ba 
muixierof  Hiram  F.  Rozier,ul 
on  February  10,  1877.  Grit 
pleaded  not  guilty. 

The  evidence  for  the  prose 
the  following  case :  On  the  i 
(Saturday)  between  ten  and  e 
closing  his  store,  in  the  towi 
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one  Stewart  nntil  they  came  to  deceased's  store,  where  he 
stopped  and  went  in.  Shortly  after  ten  o'clock  the  defend- 
ant, Long,  Young,  Jenkins  and  Barnes,  were  together  in  an 
up-stairs  room,  when  Lovett  came  in  and  asked  defendant 
how  long  it  would  be  before  he  would  be  ready  to  go.  De- 
fendant replied  that  he  would  be  ready  in  a  few  minutes. 
Lovett  said  that  he  was  in  a  hurry  to  go  home.  Defendant, 
Lovett,  Barnes  and  Jenkins  left  together.  Barnes  came 
back  at  about  11  o'clock.  There  was  nothing  unusual  in 
Lovett's  coming  for  defendant,  he  had  frequently  done  so 
before.  Deceased  was  seen  standing  in  front  of  his  store, 
locking  the  door,  at  between  10  and  11  o'clock.  He  had  a 
lantern  in  his  hand  and  a  basket  on  his  arm.  He  was  seen 
to  walk  from  his  store  door  to  the  gate,  and  then  to  go  in 
the  direction  of  home.  The  witness,  Gobert,  who  last  saw 
deceased  and  testified  to  these  facts,  also  stated  that  defend- 
ant, Lovett  and  Barnes  were  not  present  at  the  time ;  that 
it  was  impossible  for  these  men  to  have  come  along  at  the 
time  he  was  conversing  with  deceased  without  his  seeing  or 
hearing  them ;  that  he  was  a  little  deaf ;  that  he  could  not 
gee  how  these  men  could  have  been  fifteen  or  twenty  steps 
behind  him  without  his  either  seeing  or  hearing  them,  but, 
however,  it  might  have  happened ;  that  he  might  have  seen 
them  and  might  not.  Newman  slept  up  stairs  in  the  corner 
of  his  house- towards  deceased's,  about  16^  feet  by  measure- 
ment from  the  place  on  the  ground  where  the  lamp  was 
broken  and  the  blood  found.  He  went  to  bed  between 
9  and  10  o'clock  that  night.  Was  aroused  by  the  sound  as 
of  a  drunken  man  tumbling  down,  and  of  some  one  pulling 
him  away.  There  was  a  silence  for  awhile,  and  then  it 
seemed  as  if  he  was  dragged  back  to  the  steps.  After  the 
fall,  and  before  the  dragging,  he  recognized  the  voice  of  de- 
fendant and  Lovett.  Was  well  acquainted  with  them 
and  has  no  doubt  but  that  he  heard  their  voices.  This  was 
about  11  o'clock.  In  the  morning  an  examination  disclosed 
blood,  and  the  place  where  a  lamp  was  broken.  There  was 
blood  from  this  spot  to  the  steps ;  also  blood  leading  in  the 
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direction  of  deceased's  hoase.  Some  minutes  after  he  heard 
defendant's  and  Lovett's  voices,  he  beard  others.  Also 
heard  groaning,  but  supposed  it  was  by  some  drnnken  man 
who  was  in  the  hands  of  the  marshal.  Defendant  was  the 
marshal  of  the  town. 

At  the  coroner's  inquest  the  defendant  testified  in  sub- 
stance as  follows :  At  about  half  past  ten  o'clock  on 
Saturday  night,  the  10th  inst.,  witness,  Lovett  and  Barnes 
came  down  main  street,  in  the  town  of  Sparta.  As  we 
passed  deceased's  store  he  stepped  out  and  walked  down  the 
street  towards  his  home.  We  stopped  at  Lovett's  store  and 
had  been  there  about  five  minutes  when  we  heard  a  noise  at 
the  front  door ;  knew  it  was  some  one  in  distress.  Lovett 
opened  the  door  and  witness  stepped  into  the  doorway. 
Deceased  stumbled  in  and  fell  into  the  arms  of  witness ; 
pulled  witness  by  the  lappel  of  his  coat  and  pointed  to- 
wards the  baptist  church.  Witness,  Lovett  and  Barnes 
went  down  the  street  with  deceased.  The  latter  made  an 
effort  to  speak  but  could  not  do  so.  He  led  us  to  the  place 
where  he  was  struck,  stopped,  and  made  motions  as  if 
he  wanted  some  one  to  go  back  to  his  store.  Witness 
went.  Deceased  indicated  by  signs  that  he  had  been  robbed ; 
did  not  indicate  how  many  were  engaged  in  the  robbery 
and  assault,  nor  whether  white  or  black ;  the  only  wound 
witness  saw  was  that  over  the  left  eye. 

Defendant's  testimony  at  the  preliminary  trial  of  M.  0. 
Boddy,  charged  with  the  murder,  was  introduced,  in  sub- 
stance as  follows : 

On  Saturday  night  last,  at  about  lOJ-  o'clock,  Lovett, 
Barnes  and  witness  passed  deceasod^s  store,  going  to  Lov- 
ett's. Deceased  stepped  out,  locked  his  door,  spoke  to 
Barnes,  and  came  on  just  behind  us.  His  lantern  was  in  Ws 
hand,  and  lit.  Don't  know  what  else.  We  then  went  in 
Ix)vett'8  store,  etc.,  (same  as  before  coroner).  He  (deceased) 
pulled  me  by  the  lappel  of  my  coat,  and  motioned  down  to- 
wards Mr.  Newman's  sliop.  We  stepped  out  of  the  door, 
when  Lee  Dago  came  up ;  Lovett  caught  hold  of  him  and 
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asked  him  some  questions.  Deceased  pulled  Lovett  away 
from  Lee  and  motioned  down  the  street  again.  Lovett  and 
witness  left  Barnes  to  take  care  of  deceased,  and  went  to 
wake  up  his  family.  We  returned  towards  him ;  when  he 
came  to  the  place  where  he  was  knocked  down,  he  refused 
to  go  any  further  towards  home.  About  this  time  Mr.  E.  A. 
Rozier  (deceased's  adopted  son)  and  Eev.  H.  J.  Adams  came 
up.  Deceased  gave  signs  that  he  had  been  robbed  and 
his  keys  taken.  He  motioned  for  some  of  us  to  go  to  his 
store.  His  son  started,  but  deceased  indicated  that  he  did 
not  wish  him  to  leave,  but  made  motions  which  we  under- 
stood to  mean  that  Ix)vett  or  witness  must  go.  I  went,  and 
in  a  few  minutes  Eddie  (deceased's  son)  came  up,  when  we  put 
another  lock  on  the  store,  and  returned.  I  asked  deceased, 
at  Lovett's  store,  what  direction  his  assailant  went  ?  He  re- 
sponded by  pointing  down  the  street  to  the  place  where  he 
was  struck.  I  again  asked  him  at  Newman's  shop,  when  he 
responded  by  pointing  towards  town. 

Here  the  witness  entered  into  a  description  of  tracks 
found  by  him  on  the  following  Monday,  leading  from  the 
place  of  the  robbery.  He  stated  that  the  peculiarity  about 
this  track  was  that  it  was  very  large,  and  the  heel  made 
rather  deep  indentations  in  the  ground ;  that  it  was  a  square 
toed,  thick  soled  shoe  or  boot  that  made  the  track.  It  was 
Hi  or  llf  inches  long. 

Found  the  lantern  which  deceased  carried  broken ;  it 
seemed  to  be  stamped ;  saw  indentations  made  by  a  large 
tack  on  the  metalic  portion.  Was  present  when  Moneghan 
(detective)  examined  defendant's  boot.  It  had  an  incision 
in  the  center  of  the  bottom  of  the  sole,  which  contained 
something  hard  like  glass  or  pebbles ;  handed  my  knife  to 
Moneghan  to  take  it  out.  It  looked  like  a  recent  incission  ; 
it  could  not  have  been  made  without  the  employment  of 
considerable  force.  (Boot  handed  witness).  Tracks  testified 
to  could  have  been  made  with  this  boot.  The  incision 
(pointing  to  the  one  testified  about)  was  the  only  one  which 
seemed  probably  to  have  been  made  by  glass.    A  man  stamp. 
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ing  liie  foot  on  a  lamp  chimney  need  not  make  any  ent  it 
all,  and  would  not  necessarily  make  a  number  of  them. 

Rev.  H.  J.  AdaniB  testified,  amongst  other  things,  that  he 
first  saw  deceased  on  the  night  of  the  homicide,  at  Newman's 
shop ;  defendant,  Lovett  and  Ed.  Rozigr  were  present ;  did 
not  Bce  Ix;e  Dago  at  first,  but  saw  him  soon  after  bis  arriral. 

Dr.  A,  F.  Durham  testified,  in  substance,  as  follows:    Is 
a  practicing  physician;  was  called  on,  in  that  capacity,  to  see 
deceased  on  the  night  lie  was  struck.    He  died  about  twelve 
hours  after  he  was  wounded.     There  were   four  injuries 
about  his  head  and  face.     One  was  on  the  left  brow,  on  the 
left  parietal  bone ;  one  on  the  right  parietal   bone,  one  on 
the  right  temporal  bone,  and  a  slight  abrasion  on  the  left 
side  of  the  face  and  nose.     Ills  death  was  caused  by  these 
injuries.     Examined  but  one  wound  very  carefully;  that 
was  on  the  left  parietal  bone.     It  was  from  two  and  a  half 
to  three  inches  long,  one  and  a  half  to  two  inches  wide,  and 
oval  in  shape.     I  took  out  the  bones,  which  came  away  in 
small  pieces  and  fragments,  showing  that  it  was  prtially 
crushed.     I  recognize  tlie  bones  siiowa  me  as  those  taken 
from  the  head  of  tlie  deceased.     The  wound  on  the  rijtht 
parietal  bono  seemed  to  be  similar  in  character  to  that  de- 
scribed.    Did  not  exiiin 
patient  was  in  a  dying  co 
about  the  wound  on  the 
break.     There  was  a  dou 
brow  ridge  at  point  ind 
my  opinion,  the  instrumc 
been  oval  in  shape,  some 
ered  with  some  smooth, » 
it  does  not  seem  that  a  m 
have  walked,  without  ae 
Lovett's  grocery,  and  bac 
gument  has  convinced  m 
how  a  man  could  walk  at 
was  a  spare  man,  ratlier 
stitntion  was  somewhat  < 
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ness  saw  him,  was  bloody  about  the  face  and  hands;  his 
clothing  about  the  upper  portion  of   his  body   was  also 
bloody.     After  a  man  receives  injuries  of  this  character,  the 
blood  flows  more  freely  immediately  after  the  wounds  are 
inflicted.     Early  on  Sunday  morning,  when  it  was  about 
light  enough  to  see  well,  witness  made  an  examination  of 
the  place  of  the  homicide.     There  was  blood  from  where 
fragments  of  glass  were  found  to  very  near  the  door-steps. 
The  blood  appeared  to  have  been  dropped  by  a  man  stand- 
ing in  the  attitude  of  one  bleeding  at  the  nose.     Examined 
from  Newman's  shop  to  deceased's  house.   There  were  signs 
of  blood  sufficient  to  trace  a  bleeding  man.     At  same  time 
I  examined  the  pavement  from  Newman's  shop  to  Lovctt's 
grocery ;  detected  no  blood  on  that  examination.     Exam- 
ined the  stone  steps  and  door  at  Lovett's ;  found  no  sign  of 
a  drop  of  blood.     A  man  wounded  as  was  deceased,  walk- 
ing from  Newman's  shop  to  Lovett's  grocery,  would  have 
dropped  some  blood  on  the  ground,  if  not  obstructed.     It 
is  witness'  opinion  that  a  man  so  wounded  could  not  have 
fallen  on  another  without  leaving  signs  of  blood  on  that 
person.     It  is  my  opinion  that  suclr  injuries  would  have 
produced  unconsciousness  for  awhile.     It  is  one  hundred 
and  nineteen  yards  from  Newman's  store  to  Lovett's.  When 
I  reached  deceased,  he  was  unconscious.     His  limbs  were 
more  or  less  convulsed,  or  in  a  state  of  convulsion.     He 
was  unable  to  speak ;  his  tongue  was  paralyzed.     There  is 
not  any  decided  power  of  locomotion  unless  the  party  has 
pulse ;  a  man  cannot  move  much  unless  his  blood  is  circu- 
lating.    It  was  the  concussion  and  compression  of  the  brain 
which  caused  the  rupture  of  the  blood-vessels.     So  far  as  I 
was  able  to  ascertain,  all  the  blood  came  from  deceased's 
nose.     I  judge  that  he  was  standing  when  he  received  the 
blow  on  his  eye-brows.     I  think  an  oval-sbaped  "  bilHe  " 
might  have  inflicted  the  wounds.     A  sling-shot  shaped  like 
a  guinea  egg  might  have  made  them.     It  is  possible  that 
mental  as  well  as  physical  reaction  might  have  taken  place 
between  the  time  the  wounds  were  inflicted  and  when  I  saw 
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deceased.  If  such  reaction  took  place,  it  was  followed  by 
effusion  of  blood,  which  again  produced  unconscioasne&s. 
(Brass  knuckles  presented  to  witness.)  Think  the  wound 
on  the  cheek  mav  have  been  made  with  this  instmment 
The  wound  which  broke  the  skull  of  the  deceased  was  over 
the  seat  of  an  old  wound  which  also  fractured  his  skull- 

Dr.  W.  L.  Alfriend,  who  made  a  superficial  examination 
of  the  wounds,  corroborated  Dr.  Durham  as  to  the  inability 
of  deceased  to  have  walked  to  Lovett's  grocery  and  back,  af- 
ter having  received  them. 

Lee  Dago  testified,  in  substance,  as  follows :  The  ^™* 
time  witness  saw  defendant,  Lovett  and  Barnes,  with  de- 
ceased, on  the  night  of  the  homicide,  was  at  Newman^s  shop. 
I  was  coming  from  Mr.  Pierce's,  and  was  on  my  way  home. 
I  did  not  meet  any  one  between  Lovett's  bar-room  and  N^c^* 
man's  shop.  It  was  impossible  for  me  to  have  met  any  one 
in  deceased's  condition  without  noticing  it.  Did  not  go  "^^^ 
deceased  at  any  time  that  night  from  Newman's  shop  t^ 
Lovett's.  Did  not  see  defendant,  Lovett  and  Barnes  aome 
out  of  Lovett's  bar-room  with  deceased  in  the  bloody  can<J'' 
tion  described.  Defendant  came  along  there  as  if  covai^ 
from  this  part  of  town.  He  went  round  the  steps,  stoap^ 
down  and  said,  '^  Hiram,  great  God,  what  is  the  matter  t ' 

On  the  following  Monday  evening,  defendant,  standing  ^^ 
the  door  of  Lovett's  bar-room,  said  to  me :  "  Lee,  you  ^J 
you  did  not  come  back  with  Mr.  Rozier  to  Lovett's  l^^' 
room  ? "  I  told  him,  "  Yes,  I  say  so."  Then  he  abused  me 
terribly,  cursed  me,  and  drove  me  off.  I  said,  "  Mr.  Gri^^ 
I  cannot  say  that  and  tell  the  truth,  and  I  won't  say  it."  ^^ 
then  came  to  me  and  said,  "  You  G — d  d — d  old  dra^^^ 
son  of  a  b — h,  if  you  dispute  my  word  I  will  kill  you/*  ^ 

Thomas  A.  Young,  sworn :    Saw  defendant  on  the  'O^S 
of  the  homicide  with  Barnes  and  Lovett,  at  the  latter'0  ^^ 
room,  at  about  12  o'clock.     I  bad  been  to  deceased's  H^^t' 
and  was  returning  to  my  room.    Was  sick  from  emel**^ 
blood,  and  stopped  to  get  a  drink  of  whisky.    Noticed  1^^ 
ing  strange  in  their  manner.    Remained  five  minates  or  ^^ 
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ger.  Defendant  came  out  with  me,  and  stood  and  talked. 
He  said  that  from  some  remarks  made,  he  supposed  that  it 
was  MeCall  who  committed  the  crime ;  that  he  had  been  to 
his  house  that  night  and  was  not  admitted.  Went  on  to  my 
room.  Have  met  defendant  several  times  since  at  business 
houses,  and  other  places.  On  one  occasion,  tlie  night  before 
his  arrest,  at  Long's  store,  he  insisted  on  my  going  and  tak- 
ing a  drink  with  him.  It  was  raining,  and  he  urged  me  to 
borrow  an  umbrella  from  Cothran  &  Watkin's  store,  to  go 
with  him.  Thought  that  a  little  singular.  Other  parties 
were  with  me  when  he  asked  me  to  go  and  get  a  drink. 

C.  B.  Jenkins  testified,  in  substance,  as  follows :  Was 
in  the  room  with  Long  and  others,  when  Lovett  came 
for  defendant,  and  accompanied  them  out.  Defendant  asked 
me  to  walk  with  him  down  town ;  we  went  down  to  Staser's 
building.  A  negro  dance  was  going  on  down  there.  Sup- 
pose defendant  went  there  in  capacity  of  marshal.  Staser 
accompanied  us.  I  walked  with  him,  and  thus  became  sepa* 
rated  from  defendant,  Lovett  and  Barnes.  About  the  time 
I  was  opposite  Shiver's  store,  they  were  turning  the  comer 
in  the  direction  of  deceased's  store.  Saw  nothing  more  of 
them  until  defendant  reported  to  me  that  deceased  was  hurt. 
At  the  time  they  passed  deceased's  store  it  was  a  little  after  10 
o'clock.  They  were  going  in  the  direction  of  Lovett's.  Saw 
nothing  of  deceased  with  a  lantern  when  they  passed.  I  was 
at  O'Connor's  comer ;  had  a  short  talk  with  Staser  there,  and 
w^bile  we  were  standing  Lee  Dago  passed.  He  was  going  in 
the  direction  of  Lovett's,  same  way  that  defendant,  Lovett 
and  Barnes  went.  From  this  point  I  went  to  Staser's  cor- 
ner with  Mr.  Staser.  On  my  return  from  there  I  saw  some 
one  crossing  Spring  street ;  he  came  on  to  the  sidewalk  just  be 
hind  me,  and  when  I  got  back  to  O'Connor's  corner,  I  saw  it 
was  Dr.  Pendleton.  I  was  at  this  last  corner  from  one  min- 
ute to  a  minute  and  a  half,  when  defendant  came  and  in- 
formed me  of  the  injury  to  deceased.  Not  more  than  fifteen 
minutes  had  elapsed  since  I  last  saw  him  going  in  the  direc- 
tion of  Lovett's ;  it  might  have  been  not  more  than  ten.  It 
is  about  the  same  distance  from  Sliiver's  bar-room  to  O'Con- 
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nor'fe  comer  that  it  is  from  the  latter  place  to  deceased's 
store.  Saw  splotches  of  blood  on  the  right  lappel  of  defend- 
ant's overcoat  on  Monday  morning  after  the  homicide.  Did 
not  see  deceased  at  all  that  night  until  after  he  was  hnrt. 

E.  A.  Eozier  testified,  amongst  other  things,  as  follows : 
When  notified  of  the  injury  to  his  father,  he  went  at  once 
to  Newman's  shop,  where  deceased  was  I'eclining  on  the 
steps ;  defendant,  Barnes,  Lovett  and  I>ee  Dago  were  there- 
Adams  subsequently  came  up.    Searched  deceased's  pockets 
to  see  what  was  gone ;  pocket-book,  with  money  and  notes, 
pocket-knife,  pistol,  watch,  tobacco  and  store  key  were  all 
gone.      I  remarked  that  I  had  better  go  to  the  store  to  see 
about  its  security  ;  some  one  said  to  me  that  deceased  ^^ 
unwilling  for  me  to  leave,  and  consequently  I  sent  def^^"* 
ant.     Soon  thereafter  Dr.  Pendleton  came  up ;  I  then  went 
to  the  store  and  found  defendant  and  Jenkins  standing  tb«^ 
talking;  all  the  money  had  been  taken  from  the  draper- 
When  I  first  reached  deceased  his  face  and  hands  W^^ 
bloody ;  "  he  pulled  off  as  if  he  did  not  want  to  go  ito^ 
there,  and  as  if  he  would  ward  them  off  from  bim."  Yo^^ 
blood  about  there  on  the  next  morning.     Examined  at  I^  ' 
ett's  bar-room  at  about  11   o'clock.     There  was  no  bl<^^ 
either  on  the  door  or  door-sill  there.     Deceased  had  abo^ 
him  when  robbed  from  $100.00  to  $150.00.     Have  seeO  ^^ 
f endant  frequently  with  a  police  club,  a  stick  from  one  *^  . 
one-half  to  two  feet  long,  rounded,  smooth,  and  mad^  ^ 
hard  wood.      Have  also  seen  him  with   a  walking  »ti^   ' 
Neither  defendant  nor  Lovett  gave  me  any  account  t*^*^ 
night  of  the  fracas,  or  of  the  deceased's  going  to  Lovett's  ^^ 
room  that  I  remember. 

George  S.  Vardeman  testified  that  he  saw  a  pair  of  ^^'^fZ 
knuckles  in  the  possession  of  the  defendant  some  four  w^^ 
before  the  homicide. 

J.  B.  Moneghan  testified,  in  substance,  as  follows :    ^ 
a  detective.     About  half-past  eight  o'clock  on  the  Mon*^^' 
after  the  homicide,  I  reached  Sparta.    Saw  defendant,  ^^j 
pointed  out  to  me  the  place  where  deceased  was  knocK^^ 
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down.     Defendant  then  said  he  had  to  go  over  to  attend  the 
inquest  as  a  witness.     He  pointed  out  the  house  where  it 
was  being  held,  and  I  said  that  as  it  was  near  they  could 
call  him,  and  insisted  upon  his  walking  down  to  the  lower 
comer  of  the  square.     He  appeared  anxious  to  leave  me. 
Defendant  stated  that  he,  Lovett  and  Barnes,  were  going 
down  the  street  together;  that  as  they  passed  deceased's 
door,  he  came  out,  locking  the  door,  and  spoke  to  Barnes 
about  a  sack  of  flour ;  that  they  walked  on,  deceased  fol- 
lowing them  about  ten  steps  behind ;  that  they  went  into 
Lovett's  bar-room,  deceased  passing  the  door  as  they  were 
shutting  it ;  that  within  five  minutes  some  one  knocked  at 
the  door,  and  that  he,  defendant,  said,  "  My  God !  some  one 
has  hurt  Jenkins ;"  that  he  and  Lovett  ran  to  the  door,  and 
88  it  was  opened  deceased  staggered  in,  blood  gushing  from 
his  nose  and  mouth,  and  his  hands  bloody ;  that  he,  defend- 
ant, asked  who  had  robbed  him,  and  he  pointed  to  his  pocket, 
and  in  the  direction  of  Newman^s ;  that  he,  Lovett  and 
Barnes,  ran  out  of  the  door,  and  Lovett  caught  hold  of  Lee 
Dago's  coat  and  asked  him  why  he  had  struck  deceased ; 
that  deceased  followed  them  out  of  the  bar-room,  caught 
hold  of  Lovett  and  pulled  him  away  from  Lee,  shaking  his 
head ;  that  he  and  Lovett  ran  down  the  street  past  New- 
man's shop.     Here  witness  ajsked  him  if  they  ran  by  tlie 
place  of  the  homicide  without  discovering  the  overcoat,  hat, 
basket  and  lantern.     He  replied  that  they  did.     On  witness' 
remarking  that  two  men  could  not  run  down  the  street 
abreast  without  striking  some  of  these  things,  after  reflec- 
tion, he  replied  that  they  ran  one  behind  the  other.     That 
when  they  were  opposite  deceased's  house,  Lovett  notified 
the  inmates,  and  as  he  was  coming  back  to  the  opposite  side 
of  the  street  where  defendant  remained,  Barnes  called  out 
to  come  back,  that  he  had  found  the  place ;  that  they  re- 
turned to  Newman's,  where  Barnes  and  deceased  were.    De- 
fendant showed  me,  on  the  day  of  my  arrival,  two  or  three 
drops  of  blood  on  the  right  lappel  of  his  coat ;  he  said  that 
when  deceased  staggered  in  the  door  of  lovett's  bar-room, 

47 
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he  got  it  off  his  bands.  Examined  Lee  Dago'e  coat,  bat 
conld  lind  no  blood  on  it.  Defendant  said  that  deceased 
walked  back  from  Lovett's  to  Newman's,  simply  holding 
Barnes'  arm.  Saw  no  blood  on  Barnes'  coat.  Asked  de- 
fendant one  night,  several  days  before  his  arrest,  how  mui; 
drops  of  blood  he  had  told  me  there  were  on  the  Btepe  at 
Lovett's  t  He  replied  that  he  ■ 
about  it.  Asked  him  if  it  was 
told  me.  He  replied  that  it  wi 
me  in  Dr.  Alfriend's  parlor  tin 
his  head  bent  over,  as  he  came 
blood  from  dropping  on  his  cl< 
times,  distinctly,  that  he.  Love 
on  the  night  of  the  robbery,  af 
matter  over  and  to  compare  no 
all  on  that  night  after  the  murt 
a  note  that  bad  been  sent  to  the 
as  follows :  "  P.  M. — Send  at 
sheriff  Jenkins."  It  read  thus 
after  Wixoii!"  Ha  also  showe 
shoved  under  Lovett's  door.  1 
Dick, — Get  out  of  the  way  at 
For  God's  sake,  do  it  at  once, 
damn  about  the  Wixon  note,  b 
out  who  wrote  the  note  to  Lovi 
two  or  three  times  a  day  if  I  hi 
lastnote.  On  the  Sunday  befoi 
give  a  G — d  d — n  sight  more  to 
than  to  ascertain  who  killed  de 
before  his  arrest  he  was  very 
out  of  the  sight  of  him,  or  of 
Monday  night  before  the  arresi 
very  disorderly;  said  that  lie 
man,  white  or  black,  who  suspt 
to  kill  Lee  if  he  said  any  more 
where  he  said  he  was.  On  Td 
me  around  until  a  short  time  b 
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arreet,  he  told  me  that  his  reason  for  following  me  was,  that 
he  intended  to  knock  me  down  if  I  asked  him  another  qnes- 
tion  about  the  Rozier  matter ;  that  he  was  going  to  whip  or 
kill  me  any  way  before  I  got  away  from  here ;  that  he  knew 
I  suspected  him  from  the  middle  of  the  preceding  week. 
Searched  Lovett's  bar-room  after  the  arrest,  and  found  a 
pair  of  brass  knuckles  in  the  money-drawer. 

It  was  admitted  that  the  warrant  against  Boddie  was 
sworn  out  by  Griggs,  and  that  Boddie  was  discharged. 

Other  evidence  was  introduced  for  the  state,  not  deemed 
material.     It  was  cumulative  to  the  above. 

The  testimony  for  the  defense  made,  in  substance,  the  fol- 
lowing case : 

Drs.  Campbell  and  Geddings,  physicians  and  surgeons, 
testified,  from  a  description  of  deceased's  injuries,  tliat  in 
their  opinion  he  could  have  walked  from  Newman's  to  Lov- 
ett's  and  back. 

Dr.  H.  L.  Burt  testified,  in  substance,  as  follows  :  Saw  de- 
ceased on  the  morning  after  he  was  wounded.  Lower  part 
of  left  parietal  bone,  and  tlie  upper  part  of  the  temporal 
bone,  were  cut  into  many  fragments.  There  was  another 
wound  on  the  right  parietal  bone  from  one  and  a  half  to 
one  and  three-quarter  inches  long.  There  was  a  slight  de- 
pression. Deceased  was  in  a  comatose  condition.  Don't 
think  that  the  bones  taken  out  were  depressed  upon  the 
brain,  because  they  were  in  such  small  fragments  that  none 
of  them  could  have  affected  the  brain  to  any  considerable 
extent.  The  wound  on  his  head  caused  his  death  by  produc- 
ing compression  of  the  brair.  Thinks  the  deceased  could 
have  walked,  after  receiving  the  injuries,  one  hundred  and 
nineteen  yards  and  back.  The  compression  of  which  de- 
ceased died  was  caused  by  coagulation  of  blood  on  the  brain. 
Do  not  think  that  the  brass  knuckles  exhibited  could  have 
made  so  extensive  a  wound  as  I  found  on  the  left  side  of  the 
head.  It  is  more  probable  that  they  may  have  made  the 
wound  on  the  right.     There  was  no  cutting  of  skin  or  con- 
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tiision.      Think  these  metruments  would  have  ciit  the  akin 
or  bruised  it. 

Dr.  P.  T.  Pendleton  testified,  in  substance,  as  follows: 
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1.  Because  the  verdict  is  contrary  to  law  and  to  justice. 

2.  Because  the  court  erred  in  admitting  in  evidence  the 
testimony  of  defendant,  given  in  and  reduced  to  writing  on 
the  preliminary  trial  of  Boddie,  charged  with  the  murder  of 
the  deceased. 

Before  the  testimony  referred  to  in  this  ground  was  admit- 
ted, Frank  L.  Little  was  sworn  in  reference  thereto,  who  tes- 
tified as  follows :  I  recognize  the  paper  shown  as  my  hand- 
writing. This  is  tlie  testimony  of  M.  Y.  Griggs,  given  in 
before  me  as  the  judge  of  the  county  court,  when  Boddie 
was  on  preliminary  trial  for  the  murder  of  deceased.  I  re- 
duced his  evidence  to  writing,  and  filed  it  with  the  clerk  of 
the  superior  court.  TWiis  is  the  brief  of  the  evidence  made 
by  me.  Don't  see  any  alteration  in  it.  Think  it  was  read 
over  to  the  ^vitness ;  that  was  my  habit.  Can't  recollect  all 
of  the  testimony.    The  main  facts  I  do  remember. 

3.  Because  the  court  erred  in  refusing  to  allow  defendant 
to  prove  by  E.  A.  Kozier,  one  of  the  witnesses  for  the  pros- 
ecution, "  what  he  understood  deceased  to  mean  by  certain 
motions  of  his  hands  and  head  ?"  described  by  witness. 

4.  Because  the  court  erred  in  refusing  to  allow  defend- 
ant's counsel  to  read  over  to  Dr.  II.  F.  Campbell  the  evi- 
dence of  Dr.  Durham,  describing  the  wounds  of  deceased, 
and  then  to  ask  him,  '*  if  those  facts  be  true,  what  would  be 
his  professional  opinion  about  deceased's  consciousness,  and 
ability  to  walk,  immediately  after  receiving  the  wounds  ? " 
but  required  counsel  to  put  only  hypothetical  cases  to  the 
witness. 

5.  Because  of  newly  discovered  evidence  detailed  in  the 
following  affidavit : 

*'  State  of  Georgia,  Hancock  county. 

"Personally  appeared,  A.  Miller  DuBose,  attorney  at 
law  for  M.  Y.  Griggs,  who,  on  oath,  says,  that  on  or  about 
May  25th  1877,  one  Alexander,  of  Augusta,  Ga.,  informed 
him  that  one  John  Enwright,  who,  at  the  time  the  murder 
of  Rozier  was  committed,  was  in  Augusta,  but  now,  and  at 
the  time  the  information  reached  him,  in  the  state  of  Massa- 
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chusetts,  as  he  believed,  gave  to  him  a  full  account  of  the 
murder  of  Rozier,  stating  that  he  had  taken  two  men  to 
the  depot  in  Augusta,  and  that  they  invited  him  to  go  with 
them  to  sparta,  but  he  declined ;  that  they  were  absent  from 
Augusta  from  Friday  before  the  murder  until  the  Monday 
after;  that  they  hid  themselves  in  a  box  car,  having  no 
money  and  not  wishing  to  be  known  ;  that  they  got  oflF  at  a 
station  near  Sparta  and  laid  in  the  woods  twenty-four  boars, 
and  on  Saturday  night  went  into  town  and  murdered  and 
robbed  Kozier ;  that  the  wounds  were  inflicted  with  an  in- 
strument of  which  he  gave  a  full  description  ;  that  the  plan 
was  all  arranged  a  few  weeks  previous  thereto  by  one  of  the 
men.     That  he  had  seen  the  pistol  aifd  the  watch  of  Soziert 
describing    them    to  said    Alexander,  which    description 
answers  to  that  of  the  pistol  and  watch  supposed  to  have 
been  in  deceased's  possession;  that  they  took  from  him 
$140.00.  That  En  wright  insisted  that  he,  Alexander,  shonld 
write  a  letter  to  the  sheriff  of  Hancock  county,  or  to  Mrs- 
Rozier,  or  to  the  son,  saying  that  if  a  suitable  reward  wa? 
offered  the  actual  murderers  would  be  discovered ;  that  he 
Alexander  did  write  the  letter  as  requested,  and  that  snch  » 
letter   was  received  by  Mrs.  liozier.      That  En  wright  re- 
mained in  Augusta,  to  see  if  a  reward  would  be  offered,  &i^" 
seeing  none  in  the  paper,  he  left,  giving  Alexander  hiB 
name  and  telling  him  how  to  find  his  whereabouts,  saJi^K 
also,  that  if  a  reward  was  arranged  so  tliat  he  might  P^7 
his  expenses  and  make  something  for  his  time,  he  wo^^" 
come  and  swear  to  what  he  knew  and  find  the  murdeif^^ 
and   the  property.      That  just  before  leaving  the  citj  ^ 
Augusta  he  came  again  to  Alexander  and  uigently  request 
that  he  should  attend  to  the  matter,  saying  that  the  ^^ 
had  been  frequently  in  Alexander's  store  in  Augusta,  ^ 
that  they  had  intended  to  kill  him ;  that  they  were  k*"' 
wicked  men,  professional   robbers,  and  he   was  afni^  ^ 
them  and  wanted  them  out  of  the  way.     Deponent  sa^  ^^ 
handwriting  and  the  name  given  to  Alexander,  and  also   ^^ 
covered  from  George  T.  Barnes,  Esq.,  that  such  a  ma^  ** 
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Enwright  had  been  in  Augusta  with  Barnam  &  Co.'s 
circus,  he  having  forclosed  a  lien  upon  the  circus  for  him ; 
that  the  name  and  the  handwriting  signed  to  the  affidavit 
to  foreclose  the  lien  are  the  same  as  that  given  to  Alexander. 
Deponent  has  sought  to  find  out  the  whereabouts  of  said 
Enwright,  and  has  so  far  failed,  but  he  trusts  and  believes 
that  said  Enwright  will  come  without  any  process  to  the 
next  term  of  court ;  that  this  information  was  received  too 
late  to  get  him  here  by  the  present  term,  but  he  hopes  and 
believes  he  can  get  him  here  by  the  next  term.  That  he  is 
informed  that  one  Smith,  a  conductor  of  the  Macon  and 
Angusta  R.  R.  Co.,  put  two  men  off  the  train  the  night 
before  Rozier  was  killed,  at  or  near  Culverton,  and  that 
Milton  Rachels,  Spence  Hathaway  and  others,  saw  two 
st-rangers  walking,  and  seeming  to  wish  to  avoid  being  seen, 
going  towards  Culverton  about  one  o'clock  on  the  night 
deceased  was  killed ;  that  this  information  about  the  con- 
ductor has  come  to  the  knowledge  of  deponent  recently ; 
that  Smith  lives  in  this  state,  and  can  be  brought  here  by 
the  next  court,  this  being  the  first  term,  and  deponent  not 
having  had  time  to  obtain  this  testimony  at  this  term. 

Sworn  to,  etc. 

Defendant  made  the  usual  affidavit  as  to  the  testimony  be- 
ing newly  discovered,  etc. 

Hathaway,  Long  and  Reynolds  made  affidavit  to  the  fol- 
lowing facts :  On  the  night  Rozier  was  killed,  between  the 
hours  of  twelve  and  one  o'clock,  they  were  returning  from 
Corfield's  house,  on  Mason's  plantation,  to  Spence  Hatha- 
way's,  walking  on  the  track  of  the  Macon  and  Augusta  Rail. 
road  Company,  in  the  direction  of  Sparta,  when,  about  one 
quarter  of  a  mile  from,  and  east  of,  Culverton  depot,  they 
saw  two  men  approaching  them  on  said  road,  walking  rap- 
idly, who  left  the  track  just  before  they  met  deponents,  cir- 
cled around  them,  returning  to  the  track  after  deponents 
had  passed.  They  appeared  to  be  tramps ;  were  carrying 
bundles  on  their  shoulders. 

Milton  Rachels  made  affidavit  to  the  effect  that  between 
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twelve  and  one  o'clock,  on  the  night  deceased  was  killed,  he 
saw,  on  the  west  side  of  Culverton  depot,  two  men,  strangers 
to  him,  rapidly  walking  down  the  track  from  the  direction 
of  Sparta ;  that  they  appeared  to  be  tramps. 

In  reference  to  the  last  gronnd  of  the  motion,  E.  A.  Kozier 
made  affidavit  to  the  following  facts :  In  a  few  days  after 
the  homicide  of  his  father  he  went  to  Augnsta  to  endeavor 
to  find  out  the  murderers.  lie  was  there  shown  a  knife  by 
a  lieutenant  of  the  police  force,  represented  to  have  been 
taken  from  two  tramps.  It  was  not  the  knife  which  had 
been  taken  from  his  father.  He  also  had  a  description  given 
him  by  the  chief  of  police,  of  a  watch  and  pistol  seen  in  the 
possession  of  said  tramps.  The  description  did  not  fit  those 
taken  from  his  father. 

The  motion  was  overruled,  and  defendant  excepted. 

B.  H.  Hill,  Sb.  ;  A.  M.  cfe  C.  S.  DuBosk,  for  plaintifi  in 
error. 

Seaborn  Keese,  solicitor  general ;  Geo.  F.  Piebce,  for  the 
state. 

Bleckley,  Judge. 

The  prisoner  was  convicted,  and  sentenced  to  the  peniten- 
tiary for  life,  the  evidence  against  him  being  circumstantial. 
His  motion  for  a  new  trial  was  denied.  No  material  &^^^ 
of  law  appears  in  the  record,  and  the  evidence  was  sufficfent 
to  warrant  the  verdict.  For  the  facts  of  the  case,  consult  tbe 
reporter's  statement,  and  for  the  rulings  of  this  court  on  tbe 
various  points  presented,  see  the  head-notes  hereto  prefix®^ 
The  charge  of  the  court  should  be  read  and  construed  ^  * 
whole.  Some  of  its  parts  are  not  faultless,  but  taken  *^^ 
gether,  we  think  it  substantially  correct.  In  a  few  jfW^^ 
offers  rather  more  assistance  to  the  jury  in  general  reaso^''^ 
than  it  ought.  In  contemplation  of  law,  jurors  are  ^ 
skilled  in  practical  logic.     56  Ga.,  61 ;  58  7J.,  36. 

Cited  by  counsel  for  prisoner:    (minute  of  testiiO^^J^ 
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Code,  §4999 ;  (motions— opinion  of  witneas)  Code,  §3867 ;  6 
Ga.,  324;  31  lb.,  424;  10  /ft.,  513;  12  lb.,  257;  (experts) 
Code,  §3868;  (certainty — 8th  ground  of  motion  for  new 
trial)  Code,  §3749;  6  6^a.,  284;  (charge  argumentative,  etc., 
9th,  10th,  11th  and  12th  grounds  of  motion  for  new  trial)  58 
Ga.,  30;  Code,  §3715 ;  (new  evidence)  Code,  §§3716,  3718 ; 
31  G^a.,34;  34  7  J.,  565;  37 /A.,  676;  46 /*.,  637  ;  (verdict 
wrong)  Code,  §3749 ;  34  Ga.,  342 ;  46  /ft.,  supra ;  1  Stark. 
Ev.,  575 ;  1  Gr.  Ev.,  13 ;  3  /ft.,  29. 

Cited  by  the  solicitor  general :  (certainty)  26  Ga.,  633 ; 
1  Whar.  Cr.  Law,  732;  6  Ga.,  276;  18  /ft.,  265;  34  /ft., 
346 ;  38  /ft.,  295 ;  50  /ft.,  514 ;  22  /ft.,  235 ;  (motions— opin- 
ion  of  witness)  6  Ga.,  324;  10  /ft.,  513;  18  /ft.,  194,  218, 
220 ;  38  /ft.,  205,  297 ;  47  /ft.,  528 ;  (experts)  31  Ga.,  424, 
468;  (false  account  given  by  prisoner)  Bur.  on  Cir.  Ev., 
131,  132,  420 ;  (verdict  to  stand)  49  Ga.,  18. 

Judgment  affirmed. 


John  I.  Hall,  Judge,  for  use,  etc.,  plaintiff  in  error,  vs. 
Elias  Woolley  et  al.,  defendants  in  error. 

An  action  against  two  survivors  of  three  makers  of  a  joint  bond  may 
be  maintained,  if  the  other  maker  be  dead,  and  died  insolvent, 
though  the  deceased  maker  was  the  principal  and  the  two  survivors 
the  sureties  on  the  bond,  and  though  the  bond  was  given  by  a  trus- 
tee to  manage  a  trust  estate  committed  to  his  management  by  a  court 
of  chancery. 

Trustees.  Bonds.  Parties.  Principal  and  surety.  Before 
Judge  Hall.   Kockdale  Superior  Court.    March  Term,  1877. 

Suit  was  brought  in  the  name  of  John  I.  Hall,  judge  of  the 
Flint  Circuit,  for  the  use  of  T.  W,  Watkins,  trustee,  on  the 
following  bond : 

•*  State  of  Georgia — ^Newton  county. 

"  We,  Pleasant  B.  Jones,  as  principal, and  Francis  M.  Nix 
and  Elias  Woolley,  securities,  acknowledge  ourselves  held 
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and  firmly  bound  unto  John  J.  Floyd,  one  of  the  judges  of 
the  superior  courts  of  said  state,  (and  thereby  one  of  the 
chancellors  of  said  state,)  and  his  successors  in  office,  in  the 
sum  of  six  thousand  dollars,  subject  to  the  following  condi- 
tions :  The  condition  of  the  above  obligation  is  as  follows: 
Whereas,  said  Pleasant  6.  Jones  has  been  appointed  (npon 
the  application  of  the  cestui  qtie  trust)  trustee  for  Kancy 
Watkins  (wife  of  Bennett  Watkins,  of  said  county)  and  her 
children,  to  hold  for  the  separate  use  of  the  said  Nancy,  to  be 
equally  divided  between  her  children  at  her  death,  the  fol- 
lowing property,  to  wit :  One  negro  woman  named  Kena, 
and  her  child  Sarah,  and  four  hundred  dollars ;  and  also  one 
equal  share  of  the  estate  of  Edward  Nix,  late  of  said  connty, 
it  being  one-eleventh  part  of  said  estate,  after  paying  all  the 
legacies  bequeathed  in  the  will  of  said  Edward  Nix.  Now* 
should  said  Pleasant  B.  Jones  well  and  truly  do  and  perform 
all  and  singular  the  duties  required  of  him  as  trustee  as  afore- 
said, agreeably  to  his  appointment  and  such  as  the  law 
charges  to  him,  and  also  well  and  faithfully  account  of  and 
concerning  his  said  trust,  then  this  obligation  to  be  void, 
otherwise  of  full  force. 
"  This  July  11,  1861. 
"  [Signed] 

"  P.  B.  JONBS,  [L.S.] 

"  F.  M.  Nix,  [L.S.] 

"  Elias  Woolley,  [L.S.] 

In  addition  to  setting  out  the  above  obligation,  the  decla- 
ration alleged  the  following  facts : 

Judge  Hall  was  Judge  Floyd's  successor.  In  1873  Sones 
died  intestate  and  insolvent ;  there  is  no  representation  ^^ 
his  estate.  In  1874  Watkins  was  duly  appointed  and  q^^^' 
fied  as  trustee.  The  bond  sued  on  was  broken  in  this :  J^^^ 
received,  as  trustee,  $2,500.<X) ;  but  instead  of  applying  ^^ 
according  to  the  trust,  or  making  returns  to  the  "prO^ 
court,  he  kept  it  and  applied  it  to  his  own  use.  Defendi^** 
refused  to  pay  the  sum  so  due. 

By  amendment  a  further  breach  of  the  bond  was  alle^ 
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in  this  :  F.  M.  Nix,  execntor  of  Edward  Nix,  was  indebted 
to  Jones,  as  trustee,  $3,500.00,  with  interest  from  1860,  that 
amonnt  being  due  for  the  nse  of  the  cestui  que  trust  under 
the  will  of  Edward  Nix,  deceased,  in  1859.  Jones  failed 
and  neglected  to  collect  such  debt,  and  it  has  never  been  col- 
lected, being  so  lost  to  the  cestui  que  trusts,  to  the  injury, 
etc. 

On  demurrer,  the  declaration  was  dismissed  for  non-join- 
der of  Jones  or  his  representative,  and  plaintiff  excepted. 

J.  W.  B.  SuMMEiis ;  W.  R.  Stansell  ;  A.  B.  Sims,  for  plain- 
tiff in  error. 

Clark  &  Pace,  for  defendants.    . 

jACfKsoN,  Judge. 

This  was  a  demurrer  to  a  declaration.  A  suit  was  brought 
in  the  name  of  John  I.  Hall,  chancellor,  for  the  use  of 
Watkins,  trustee,  against  the  defendants,  who  were  joint 
makers  of  a  bond  given  by  themselves  and  one  Pleasant  B. 
Jones  to  indemnify  certain  cestui  que  trusts  if  said  Jones 
mismanaged  a  trust  estate  confided  to  him  by  a  former 
chancellor.  The  declaration  alleged  that  Jones  was  dead 
and  died  insolvent,  and  was  brought  against  the  survivors. 
The  court  sustained  a  demurrer  to  the  declaration  and  dis- 
missed the  action ;  the  plaintiff  excepted,  and  the  question 
is,  was  the  suit  maintainable  against  the  survivors. 

At  common  law,  where  one  maker  died  the  others  could 
be  sued,  and  that  without  stating  the  death  of  the  other 
maker.     1  Chitty,  43  ;  15  Wendell,  318. 

If  so  whv  could  not  this  suit  be  maintained  when  the 
allegation  is  that  the  other  maker  is  not  only  dead  but  died 
insolvent  ?    We  see  no  reason  why  not. 

It  can  make  no  difference  that  one  was  in  reality  the 
principal  and  the  others  the  sureties ;  nor  that  it  was  a 
trustee's  bond  so  far  as  we  can  see.  It  was  payable  to  the 
chancellor,  but  if  his  name  was  used  to  go  into  a  common 
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law  court  we  can  see  no  objection,  especially  when  the 
same  officer  is  the  common  law  judge  and  the  chancellor  as 
with  us  in  Georgia. 

It  is  implied  in  our  Code  that  such  suit  may  be  main- 
tained. See  Code,  §^3i«,  3386.  There  is  nothing  in  54  Oa., 
537,  nor  in  57  Ga,y  68,  nor  in  any  other  Georgia  case  that 
we  are  aware  of,  which  contravenes  this  ruling. 

The  reason  why  such  an  action  could  not  be  raaintained 
before  statute  against  the  sureties  on  administrators',  ex- 
ecutors', and  guardians'  bonds  was  the  necessity  of  showing 
devastavit  and  getting  judgment  against  the  represent- 
ative first  under  the  old  law,  but  that  rule  does  not  now,  and 
never  did,  apply  to  a  trustee's  bond  like  this  is. 

The  statute  was  necessary  as  to  that  class  of  trnsteeSf  ^^' 
ecutors,  etc,,  etc.,  but  not  as  to  this  class.  Hence  no  ^®^" 
tion  is  made  of  trustees  in  general. 

Besides,  no  man  is  forced  into  equity  if  he  can  get  b^^^ 
at  law.     Code,  §5082. 

Judgment  reversed. 


John  H.  Ferguson,  plaintiff  in  error,  vs.  A.  J.  Hardy  ^^  ^'^ 

administrators,  defendants  in  error. 

Where  rented  land,  upon  which  there  was  a  growing  crop,  was  sold  un- 
der an  execution  against  the  landlord^  and  the  tenant  evicted,  ^^ 
consideration  of  the  rent  note  given  to  such  landlord  failed;  ^  ^ 
tenant  re-entered  under  the  purchaser  at  such  sale,  th«  right  to  ^' 
lect  the  rent  was  in  the  latter. 

Landlord  and   tenant.     Levy  and  sale.     Before  Judg^ 
Hall,     Upson  Superior  Court.     May  Term,  1877. 

Beported  in  the  decision. 

J.  *A.  Gotten,  for  plaintiff  in  error. 

J.  Y.  Allen,  for  defendants. 


J 
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Wabneb,  Chief  Justice. 

The  plaintiffs,  as  the  administrators  of  Cliarles  V.  Collier, 
sned  out  a  distress  warrant  against  Ferguson  for  rent  before 
the  note  given  therefor  was  due,  on  the  ground  alleged 
therein,  that  the  tenant  was  seeking  to  remove  his  goods 
from  the  premises,  as  provided  by  tlie  2285th  section  of  the 
Code.  The  defendant  filed  his  counter  af&davit,  in  which 
he  alleged  that  the  land  for  which  the  plaintiffs  claim  their 
rent  in  their  distress  warrant,  was  levied  on  and  sold  by  the 
sheriff  of  Upson  county,  on  the  first  Tuesday  in  July,  1875, 
by  virtue  of  2kfi,fa,  against  plaintiffs'  intestate,  which  issued 
on  a  judgment  dated  3d  of  November,  1862,  before  the  crop 
thereon  was  matured,  and  that  he  had  been  dispossessed  and 
evicted  from  the  land  by  due  process  of  law,  and  that  no 
part  of  the  rent  due  therefor  was  due  by  the  defendant  to 
the  plaintiffs.  On  the  trial  of  the  issue  thus  formed,  the 
jury,  under  the  charge  of  the  court,  found  a  verdict  in  favor 
of  the  plaintiffs  for  the  amount  of  the  rent  note.  The  de- 
fendant made  a  motion  for  a  new  trial  on  the  several  grounds 
therein  stated,  which  was  overruled,  and  the  defendant  ex- 
cepted. 

It  appears  from  the  evidence  in  the  record,  that  the  land 
wajB  sold  by  the  sheriff  as  alleged  by  the  defendant  in  his 
connter-aflSdavit,  and  was  purchased  by  Allen.  The  sheriff 
dispossessed  the  defendant  as  the  tenant  of  the  plaintiffs  in 
the  distress  warrant,  and  put  Allen,  the  purchaser  at  the 
iheriff's  sale,  in  possession  of  the  land,  and  then  the  defend- 
ant attorned  to  him  as  his  landlord  and  paid  the  rent  for  that 
year  to  him,  by  delivering  to  him  cotton  for  that  purpose, 
which  was  the  removal  of  goods  from  the  premises  com- 
plained of  by  the  plaintiffs  in  the  distress  warrant. 

The  court  charged  the  jury,  amongst  other  things,  ^^  that 
Allen-,  the  purchaser  at  the  sheriff's  sale,  purchased  the  inter- 
est only  of  the  estate  of  Collier.  If  defendant  rented  the 
land  for  standing  rent,  a  fixed  sum  of  money,  for  which  he 
gave  his  note,  then  the  administrators  of  Collier  had  no  in- 
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terest  in  the  crop,  but  the  crop  belonged  to  defendant,  the 
tenant  of  the  administrators,  and  Allen,  by  his  purchase,  got 
no  part  of  the  crop ;  his  purchasing  the  land  gave  him  no  title 
to  the  rent  note,  and  he  could  not  claim  rent  of  the  defend- 
ant ;  that  the  payment  of  rent  by  defendant  to  Allen  is  no 
protection  against  the  claim  of  plaintiffs." 

Whilst  it  is  true  that  the  crop  on  the  land  may  have 
belonged  to  the  defendant  who  planted  it,  and  that  Allen 
got  no  title  to  the  rent  note  by  his  purchase  of  the  land, 
still  the  question  remains  as  to  who  was  entitled  to  receive 
the  rent  of  the  land  in  view  of  the  facts  of  the  case  I  The 
consideration  for  which  the  rent  note  was  given  totally 
failed  as  between  the  defendant  and  the  plaintiffs  in  the  dis- 
tress warrant,  in  consequence  of  the  defendant  having  been 
turned  out  of  the  possession  of  the  land  under  the  sheriffs 
sale  by  legal  process.  The  crop  on  the  land  which  had  been 
planted  had  not  matured  at  the  time  of  the  sale,  and  its 
future  growth  and  maturity  was  to  be  on  the  land  of  Allen, 
the  purchaser  thereof,  who  purchased  all  the  title  and 
interest  of  the  plaintiffs  in  the  distress  warrant  to  receive 
rent  for  the  land — ^in  other  words,  the  right  of  the  plaintife 
in  the  distress  warrant  to  recover  the  rent  of  the  land  for 
the  year  it  was  sold,  as  set  forth  in  the  record,  passed  to  the 
purchaser  of  the  land  as  was  ruled  by  this  court  inP«^^- 
ffendrit,  6  Ga,  H.,  452.  The  charge  of  the  court,  there- 
fore, was  error. 

Let  the  judgment  of  the  court  below  be  reversed. 


James  T.  Moorr  et  al,^  plaintiffs  in  error,  vs,  M.  A.  £•  R* 

Hill  et  al.^  defendants  in  error. 

1.  Where  a  vendee  holding  bond  for  titles  with  the  purchase  m^^^ 
partially  paid,  has,  by  equitable  plea  to  an  action  of  ejectment  ^^^ 
part  of  the  premises  brought  against  him  by  the  vendor,  litigate^  ^ 
vendor*s  right  to  collect  the  balance,  and  the  right  has  been  e^^ 
lished  by  decree  in  that  litigation,  and  execution  has  been  i^*^^ 
and  levied  accordingly,  injunction  will  not  be  granted  to  re^^^ 
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the  collection,  the  bill  alleging  no  material  fact  additional  to  the 
facts  which  were,  or  might  have  been,  set  up  by  the  plea. 

2.  Where  interpleader  is  sought,  the  case  made  should  not  only  be 
appropriate,  but  the  bill  should  be  filed  before  either  claimant  of  the 
fund- has  had  his  right  thereto  established  by  judgment. 

3.  When  a  deed  conveying  land  is  executed  out  of  this  state,  it  may 
be  attested  by  a  judge  of  a  court  of  record  who  is  clerk  of  his  own 
court,  and  he  may,  as  clerk,  certify  under  the  seal  of  the  court  to 
his  attestation  as  judge. 

4.  Where  a  bill  for  injunction  is  multifarious  by  reason  of  joining 
complainants  whose  titles  to  relief  are  wholly  disconnected,  and  to 
whom  the  mode  and  measure  of  relief,  beyond  injunction,  would 
not  be  dependent  on  the  same  facts,  a  denial  of  the  injunction  is 
not  error. 

5.  For  a  contract  and  the  defendant's  inability  to  comply  with  it,  to  be 
a  ground  for  injunction,  the  date  and  terms  of  the  contract  ought  to 
appear. 

Injunction.  Equity.  lies  adjudicata.  Interpleader. 
Deeds.  Evidence.  Mnltifarioueness.  Before  Judge  Under- 
wood.    Floyd    County.     At    ChamberB.    JJoveraber  5th, 

1877. 

Report  unnecessary. 

Hamilton  Yancey  ;  J.  Bbakham,  by  brief,  for  plaintiffs 
in  error. 

Wright  &  Featherston,  for  defendants. 

Bleckley,  Judge. 

1.  Mrs.  Hill  sold  land  to  Moore,  giving  bond  for  titles.  The 
purchase  money  being  only  partially  paid,  litigation  took 
place  between  them,  which  resulted  in  a  decree  in  her  favor 
against  him  for  the  balance.  Injunction  is  now  prayed  for 
to  restrain  the  collection  of  that  decree  by  a  sale  of  the  land 
under  execution.  But  no  equity  is  alleged  in  the  bill  which 
was  not,  or  should  not  have  been,  set  up  and  urged  in  the 
prior  litigation.  No  good  reason  is  apparent  why  the  con- 
troversy should  not  be  treated  as  finally  terminated.  58 
Oa.^  388,  293. 
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2.  In  SO  far  as  the  bill  seeks  to  coerce  interpleading  be 
tween  adverse  claimants,  it  comes  too  late  to  benefit  Moore. 
He  should  not  have  waited  until  Mrs.  Hill,  one  of  the 
claimants,  had  recovered  judgment.     56  Oa.^  534. 

3.  The  deed  filed  by  Mrs.  Hill  before  levying  upon  the 
land  was  executed  in  Florida,  attested  by  a  judge  of  a 
court  of  record  in  that  state,  and  the  judge,  as  clerk  of  hig 
own  court,  certified  to  the  attestation  under  the  seal  of 
the  court.  This  mode  of  authenticating  the  attestation  h 
objected  to  as  insufiUcient.  The  same  person  was  both  judge 
and  clerk.  This  being  the  case,  the  terms  of  our  statute 
were  literally  complied  with.     Code,  §2706. 

4.  Besides  Moore,  there  are  two  other  complainants  ib 
the  bill,  to  wit :    Hargrove  and  Malcora,  both  of  whom 
unite  with  him  in  the  prayers  for  interpleader,  injunction  and 
general  relief.     Their  grievance  is  that  one  of  the  lots  pur* 
chased  by  Moore  from  Mns.  Hill  is  in  possession  of  Mai* 
com  under  a  bond  for  titles  from  Hargrove,  who  has  pur- 
chased the  same  from  Mrs.  Hill,  and  that  she  has  not  made 
a  title  to  Hargrove  and  cannot  make  him  a  good  title.    It 
does  not  appear  whether  Hargrove's  purchase  took  place 
before  Moore's  or  afterwards,  and  no  connection  whatever 
between  the  two  purchases  or  the  two  purchasers  is  allied. 
The  transactions  seem  quite  distinct,  and  why  both  mattere 
are  brought  together  in  the  same  bill  is  wholly  unexplained. 
The  bill  is  thus  multifarious  (2  JK?%,  419;  5  Ga.^  573)  and 
for  that  reason,  were  there  no  other,  the  injunction  was 

properly  denied. 

5.  A  further  conclusive  reason  against  any  injunction  be- 
ing granted  at  the  instance  of  Hargrove  and  Malcom  is, 
that  the  contract  of  purchase  by  Hargrove  is  not  set  out. 
Neither  its  date  nor  any  of  its  terms  are  stated.  Ho  price 
is  specified,  no  terms  of  payment,  no  undertaking  to  make 
a  title,  nothing  but  the  bald  generality  that  he  purchased. 

Judgment  affirmed. 
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Jesse  M.  Buktz,  plaintiff  in  error,  vs.  W.  G.  Robinson  & 

Company,  defendants  in  error. 

Land  set  apart  by  the  assignee  to  the  bankrupt  as  exempt,  does  not  vest 
in  the  wife  and  family  of  the  bankrupt,  but  the  title  remains  in  him 
until  the  state  law  is  complied  with,  and  the  property  is  set  apart  as 
a  homestead  under  that  law. 

Bankrupt.  Homestead.  Before  Judge  Wright.  Mitchell 
Superior  Court.     May  Term,  1877. 

An  execution  in  favor  of  Robinson  &  Co.  was  levied  upon 
certain  land  as  the  property  of  Burtz,  the  defendant  inji./a. 
He  claimed  it  for  his  family,  as  having  been  set  apart  to  him 
as  a  homestead  by  the  United  States  district  court  for  the 
southern  district  of  Georgia,  under  the  bankrupt  law  of  the 
United  States.  The  issue  thus  made  was  submitted  to  the 
court  without  the  intervention  of  a  jury. 

The  evidence  showed  that  the  defendant  in^./a.  had  been 
adjudicated  a  bankrupt,  and  that  the  land  levied  on  had  been 
set  apart  by  his  assignee  as  a  homestead.  It  was  admitted 
that  the  debt  upon  which  the  homestead  was  based,  had  been 
contracted  since  the  adoption  of  the  constitution  of  1868, 
and  that  no  homestead  had  been  set  apart  in  the  courts  of 
the  state  under  the  state  law. 

The  court  held  the  property  subject,  and  claimant  ex- 
cepted. 

W.  C.  McCall,  by  brief,  for  plaintiff  in  error. 

L.  P.  D.  Waj^ben  ;  James  H.  Spence,  for  defendants. 

Jackson,  Judge. 

The  single  question  made  in  this  case  is,  whether  land  set 
apart  by  the  assignee  in  bankruptcy  for  the  bankrupt,  can  be 
afterwards  treated  as  the  sole  property  of  the  bankrupt  with- 
out respect  to  any  homestead  rights  acquired  by  the  bank- 
rupt proceedings,  the  said  land  never  having  been  ad- 
48 
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orari  and  afllrmed  the  judgment  of  the  county  court  do  not 
appear.  It  may  have  been  on  the  ground  that  the  certio- 
rari was  improvidently  granted  for  the  want  of  the  proper 
affidavit,  as  required  by  the  302d  section  of  the  Code, 
which  provides  "  that  no  writ  of  certiorari  shall  be  granted 
in  a  criminal  case,  unless  the  accused  shall  have  first  filed 
his  affidavit  setting  forth  that  he  has  not  had  a  fair  trial,  and 
that  he  has  been  wrongly  and  illegally  convicted."  There 
is  no  such  affidavit  of  the  accused  to  be  found  in  the  record. 
From  the  facts,  as  disclosed  in  the  record  before  us,  it  would 
have  been  eminently  proper  that  the  accused  should  have 
made  the  affidavit  required  by  the  statute  before  further 
troubling  the  courts  with  his  case  ;  and  his  having  failed  to 
do  so  was  a  good  ground  for  affirming  the  judgment  of  the 
county  court. 

Let  the  judgment  of  the  court  below  be  affirmed. 


David  Adams  et  al.,  trustees,  plaintiffs  in  error,  vs.  Thb 
Mayor  and  Council  op  the  Cnr  of  Home,  defendant  in 
error. 

1.  Where  the  charter  of  a  city  confers  on  the  mayor  and  council  power 
to  malce  all  contracts,  in  their  corporate  capacity,  which  they  may 
deem  necessary  for  the  welfare  of  the  city  and  declares  them  capable 
in  law  to  purchase,  hold,  receiye,  enjoy,  possess  and  retain  to  them 
and  their  successors,  for  the  use  and  benefit  of  the  city,  in  perpetuity, 
or  for  any  term  of  years,  any  estate,  or  estates,  real  or  personal, 
lands,  tenements,  hereditaments  of  what  kind  or  nature  soever,  within 
the  limits  of  the  city,  and  to  sell,  alien,  exchange  or  lease  the  same, 
or  any  part  thereof,  or  convey  the  same,  or  any  part  thereof,  in  any 
way  whatsoever,  the  mayor  and  council,  after  completing  the  erec- 
tion of  corporate  water- works,  within  the  city,  with  the  proceeds 
of  municipal  bonds,  lawfully  issued  and  negotiated  to  raise  money 
for  that  purpose,  may  make  a  valid  contract  of  mortgage  upon  such 
water- works  to  secure  payment  of  the  outstanding  bonds,  principal 
and  interest. 

2.  Though  the  bonds  were  issued  under  a  special  act  of  the  general  as- 
sembly, which  declared  all  the  property  within  the  city,  real  and  per- 
sonal, subject  to  taxation,  pro  rata,  for  the  payment  of  the  interest 
and  the  redemption  of  the  bonds,  and  gave  the  mayor  and  coun- 


r66  SUPEEME  C 

Ailnn»  tl  al ,  troelHS,  ».  Tl 

cil  authority  to  levy  and  cc 
flcient  annual  tax,  not  cxo 
tie  interest  as  it  fell  <iue.  n 
Anally  extinguish  and  disc 
erw  ot  the  honds  received  I 
payment  than  thie  act  affot 
flued  to  an  exercise  of  the 
hut  might,  in  virtue  of  the 
vole  thereto,  by  contract  ol 
selves. 

3,  Because  the  special  act  req 
the  l>onds,  a  consent  vote  t: 
city,  it  would  not  follow  it 
essaiy  to  enable  the  mayor 

4.  From  tiio  existence  ot  the  | 
the  right  to  foreclose  on  n 
gal  consequence :  but,  tot  ^ 
of  equitable  plea,  it  mighl 
sale  OS  not  to  precipitate  a  i 
of  Interest  merely,  without 
adequate  fund  by  Inxatioit, 
under  which  the  bonds  we 

Municipal  curporatioti 
Tax.  Befoi^  Jndge  Vk 
January  Adjourned  Terr 

Adams  and  J,  W,  Boi 
for  the  foreclostire  of  a  i 
conncil  of  the  city  of  I 
city,  to  secure  the  paymi 
poiia  thereto  attached, 
interest  liad  been  made,  a 
under  a  request  from  ce 
under  the  mortgage.  1 
tiiereto  the  respondent  ee 

1.  Because  the  bonds  i 
were  issued  witliont  auti 
provisions  of  the  act  of  S 
it  is  claimed  they  were  ii 
majority  of  the  qualified  ^ 
On  tlic  5th  day  of  Nove 
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referred  to  a  vote  of  citizens,  there  were  not  less  than  four 
hundred  quah'iied  voters  in  Rome,  only  one  hundred  and 
eighteen  of  whom  voted — ninety-six  for,  and  twenty-two 
against  the  proposition,  as  will  appear  by  reference  to  tlie 
report  of  the  managers  of  said  election,  entered  upon  the 
minutes  of  council.  For  this  reason  respondent  says  that 
said  bonds  and  coupons  are  null  and  void,  and  the  city  not 
liable  thereon. 

2.  Because  the  property  embraced  in  the  mortgage  consists 
alone  of  what  is  known  and  described  therein  as  The  Rome 
City  Water-  Worka^  built  by  the  city  at  great  expense,  under 
the  provisions  of  its  charter,  for  the  purpose  of  protecting 
the  property  of  its  citizens  from  loss  and  destruction  by  fire, 
and  also  for  the  promotion  and  preservation  of  the  health 
of  the  people  residing  in  its  limits,  all  of  which  purposes 
were,  in  the  opinion  of  the  council,  necessary  to  the  general 
good  of  the  city,  and  eminently  secured  in  the  construction 
of  the  water-works,  and  all  of  which  would  be  seriously  en- 
dangered, if  not  totally  defeated,  by  a  sale  and  wresting 
them  from  the  control  of  the  city  authorities.  For  this 
reason  respondent  says  that  this  property  was  not,  and  is  not 
the  proper  subject  of  a  mortgage,  nor  of  a  sale  under  the 
foreclosure  thereof. 

3.  Because  even  if  the  bonds  and  coupons  were  properly 
issued,  and  constitute  a  valid  debt  against  the  city,  the 
mayor  and  council  could  not  make  a  valid  sale,  nor  create 
a  lien  by  mortgage,  without  the  sanction  of  a  majority  of 
the  qualified  voters  of  the  city,  or  at  least  witliout  the  ap- 
proval of  a  majority  voting  at  an  election  ordered  for  that 
purpose  ;  the  same  authority  was  necessary  to  justify  a  sale 
of  the  property,  or  the  creation  of  the  lien,  which  was  re- 
quired to  authorize  the  construction  of  the  works. 

4.  Because  the  public  interest  would  be  greatly  preju- 
diced by  a  sale  under  the  foreclosure,  and  the  property 
seriously  sacrificed  at  a  price  far  below  its  value  in  view 
of  the  purpose  for  which  constructed  by  the  city ;  and  it 
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that  a  contract  of  mortgage  may  be  made  under  a  grant  of 
power  to  the  mayor  and  council  to  make  a^Z  contracts  which 
they  may  deem  for  the  welfare  of  the  city.  Besides  this, 
there  is  an  express  authority  to  ^'  sell,  alien,  exchange,  lease, 
convey  in  any  manner  whatsoever."  If  the  power  to  sell 
and  convey  stood  alone  it  would  probably  comprehend  the 
power  to  mortgage.  2  KeUy^  404 ;  3  P.  Wms.,  9 ;  and 
see  1  Watts,  385.  It  was  argued  that  some  restriction  on 
the  powers  of  the  mayor  and  council  to  dispose  of  the  public 
property  ought  to  be  considered  as  implied  from  the  nature 
of  the  property,  and  from  the  necessities  of  the  public  to 
be  served  by  its  use.  Doubtless  there  is  such  an  implied 
restriction,  but  its  range  is,  and  ought  to  be,  exceedingly 
limited.  The  general  rule  is,  that  the  mayor  and  council 
shall  exercise  their  discretion  as  to  what  the  city  of  Home 
shall  hold  or  not  hold  as  a  part  of  its  corporate  property. 
So,  too,  in  respect  to  when  itB  ownership  shall  begin  and 
when  it  shall  cease.  An  exception  would  prevail  as  to  those 
things  which  are,  by  universal  usage,  common  to  all  cities, 
such  as  the  public  streets,  and  as  to  those  things,  if  any, 
which  the  particular  corporation  may  be  required  by  statute 
to  have  permanently.  To  have  and  keep  water-works  for 
the  use  of  the  city  has  not  been  made  obligatory  upon  the 
mayor  and  council  of  Rome.  The  mayor  and  council  could 
establish  them  at  pleasure  and  discontinue  or  dispose  of 
them  at  pleasure.  W^ater-works  are,  in  that  city,  upon  the 
footing  of  ordinary  corporate  property,  and  as  subject  to  the 
discretion  of  the  mayor  and  council  in  respect  to  sale  or 
mortgage,  as  would  be  a  single  cistern  for  water-supply,  a 
fire-engine,  a  market-house,  a  public  park  or  a  city-hall. 
It  might  be  very  unwise  and  improvident  to  part  with  any  of 
these  with  or  without  a  view  of  supplying  their  places  with 
others  of  like  kind ;  but  when  the  same  charter  that  confers 
power  to  acquire  property,  confers  power  also  to  sell, 
alien,  exchange  or  lease  the  same,  or  any  part  thereof,  or 
convey  the  same,  or  any  part  thereof,  in  any  way  whatsoever, 
and  to  make  all  contracts  deemed  necessary  for  the  welfare 
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United  States,  in  The  United  States  vs.  The  County  Court  of 
Clark  county,  has  made  a  decision  bearing  in  some  degree 
on  the  subject. 

3.  A  further  point  made  in  behalf  of  the  city  is,  that  as 
the  special  act  of  1870  required  a  consent  vote  by  a  majority 
of  the  qualified  voters,  as  a  condition  precedent  to  issuing 
the  bonds,  a  similar  vote,  <ir  at  least  some  vote  of  the  citi- 
zens, would  be  necessary  to  enable  the  mayor  and  council  to 
mortgage  the  water-works.  We  cannot  discern  any  cormec- 
tion  between  the  proposed  conclusion  and  the  premises  from 
which  it  is  sought  to  be  drawn. 

4.  A  supposed  difficulty  is  urged  in  respect  to  enforcing 
legal  process  against  municipal  property  by  levy  and  sale. 
It  may  be  conceded  that  a  general  judgment  upon  the  bonds 
or  the  coupons  could  not  be  thus  enforced,  for  the  reason 
tliat  what  property  the  city  should  retair,  and  what  devote 
to  the  payment  of  its  debts,  is  not  a  matter  to  be  determined 
by  a  levying  officer,  or  even  by  a  court,  but  only  by  the 
mayor  and  council.  In  the  case  of  a  mortgage,  however,  this 
high  prerogative  is,  in  f  act,exercised  by  the  mayor  and  council. 
In  executing  the  mortgage,  the  property  on  which  it  ope- 
rates is  deliberately  set  apart  and  consecrated  to  the  payment 
of  the  debt  or  debts  secured.  From  the  power  to  mortgage 
and  its  due  exercise,  the  right  to  have  a  judgment  of  fore- 
closure, on  breach  of  the  condition,  follows  as  a  legal  conse- 
qnence.  Code,  §§3962,  3968.  A  most  vain  and  empty 
thing  would  be  a  mortgage  without  any  means  of  bringing 
the  property  to  sale.  We  will  not  say  that  the  court,  for 
good  cause  shown  by  answer  in  the  nature  of  equitable  plea, 
could  not  mould  the  order  of  sale  so  as  not  to  precipitate  a 
sale  for  aiTearages.of  interest  without  affording  reasonable 
time  for  raising,  by  taxation  in  the  mode  authorized  by  the 
special  act,  an  adequate  fund  for  clearing  arrearages  and 
keeping  down  accruing  interest.  There  was,  however,  no 
answer  presenting  equitable  matters  in  the  case.  In  our 
opinion  the  court  erred  in  refusing  to  grant  a  rule  absolute 
and  in  dismissing  the  petition. 
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Chables   C.   Hardwick,  plaintiff  in  error,  V8.  Jesse  M. 

BuKra,  defendant  in  error. 

The  special  lien  for  fertilizers,  under  section  1978  of  the  Code,  may  be 
created  before  the  crop  is  planted;  the  general  rule  in  respect  to 
sales  or  mortgages  of  crops  does  not  apply  to  such  special  lien. 

Lien.  Fertilizers.  Before  Jndge  Weight.  Mitchell 
Superior  Court.     May  Term,  1877. 

Hardwick  foreclosed  against  Burtz  a  lien  for  fertilizers, 
and  had  the  execution  based  thereon  levied  upon  certain 
cotton  as  the  property  of  the  defendant.  The  latter  filed 
an  affidavit  that  the  article  sold  was  worthless.  The  lien 
was  dated  May  10th,  1873,  and  covered  the  crops  for  that 
year,  and  every  subsequent  year  until  payment  was  made. 

The  evidence  showed  that  the  fertilizer  was  placed  in  the 
ground  as  other  farmers  apply  it ;  that  some  was  rolled  with 
the  cotton  seed,  and  some  drilled  ;  that  the  cotton  was  not 
planted  until  some  time  in  April. 

The  court  charged  the  jury,  amongst  other  things,  as  fol- 
lows :  "  Before  a  lien  can  be  available  to  a  party,  it  must  be 
made  upon  something  in  existence  A  lien  given  upon 
cotton  befoi*e  it  is  planted  is  worthless,  and  so  a  lien  given 
upon  a  crop.  The  plaintiff  must  identify  the  crop  upon 
which  the  levy  was  made.  He  could  not  seize  any  property 
unless  the  lien  covered  it,  and  you  must  be  satisfied  that 
this  is  the  cotton  levied  on,  and  that  it  was  planted  before 
the  lien  was  given." 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  because  of  error  in  the  aforesaid  charge.  It 
was  refused,  and  he  excepted. 

Davis  &  Lyon,  by  brief,  for  plaintiff  in  error. 
W.  C.  McCall,  by  brief,  for  defendant. 
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been  any  issuable  defense  filed  on  oath,  eitlier  in  the  jpstice 
court  or  in  the  superior  court,  and  it  having  been  made  to 
appear  to  the  satisfaction  of  the  court  that  the  appeal  was 
frivolous  and  intended  for  delay  only,  the  court  rendered 
judgment  for  the  principal  of  the  note,  with  interest,  and 
twenty  per  cent,  damages  for  a  frivolous  appeal  intended 
for  delay  only.  The  plaintiff  made  a  motion  for  a  new  trial 
on  the  several  grounds  therein  stated,  which  was  overruled 
by  the  court,  and  the  defendant  excepted. 

The  main  ground  of  error  insisted  on  here,  was  that  the 
court  rendered  judgment  for  the  twenty  per  cent,  damages 
without  the  intervention  of  a  jury.     IIow  is  an  appeal  from 
a  justice  court  to  the  superior  court  to  be  triod  ?    The  363()th 
section  of  the  Code  declares  that  all  appeals  to  the  superior 
court  shall  be  tried  by  a  special  jury^  at  the  first  term  after 
the  appeal  has  been  entered,  unless  good  cause  be  shown  for 
continuance.     But  it  is  insisted  tliat  the  court  may  render  a 
judgment  for  damages  in   an   appeal  case  from  a  justice 
court,  when  there  has  been  no  issuable  defense  filed  on  oath, 
under  the  provisions  of  the  3631st  section  of  the  Code  and 
the  acts  of   1868,    without   the  intervention   of  a  jury. 
By  the  constitution  of  1868,  there  can  be  no  appeal  from 
the  decision  of  a  justice  of  the  peace  to  a  jury^  except  as 
therein  provided,  but  it  is  therein  provided  that  in  cases 
where  the  sum  claimed  is  more  than  fifty  dollars,  there  may 
be  an  appeal  to  the  superior  court,  under  such  regulations  as 
may  be  prescribed  by  law,  and  the  Code  prescribes,  as  we 
have  already  shown,  that  all  appeals  to  the  superior  court 
shall  be  tried  by  a  special  jury,  thereby  securing  the  right  of 
trial  by  jury  in  all  cases  in  which  the  sum  claimed  is  more 
than  fifty  dollars.    We  are  not  aware  of  any  law  in  this  state 
which  requires  a  defendant  in  a  justice  court  to  make  oath 
to  his  issuable  defense  in  that  court  before  he  can  avail  him- 
self of  it,  and  why  should  that  restriction  be  imposed  on  him 
in  the  appellate  court  ?     By  what  authority  is  he  required  to 
make  an  oath  to  his  issuable  defense  in  the  appellate  court, 
which  he  was  not  required  to  do  in  the  justice  court }      In 
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nor  payment  thereof  demanded,  at  the  Georgia  Bailroad 
and  Banking  Company  on  the  day  when  the  same  was  due, 
nor  any  notice  of  the  non-payment  of  said  note  given  to 
this  defendant. 

3.  That  after  the  maturity  of  said  note,  to-wit :  on  the 
20th  of  October,  1874,  or  on  a  day  between  that  and  the  3d 
of  November,  1874,  the  plaintiff,  in  consideration  of  the 
payment  of  interest  in  advance,  agreed  with  the  makers 
to  extend  the  time  of  payment  until  the  18th  of  Novem- 
ber, 1874,  all  of  which  was  without  the  knowledge  or  con- 
sent of  this  defendant,  who  was  simply  an  accommodation 
indorser. 

4.  That  when  said  note  was  about  to  mature,  the  makers 
requested  the  plaintiff  to  send  the  same  to  the  Georgia  Bail- 
road  bank,  at  Augusta,  where  it  was  payable,  stating  that  it 
would  be  paid,  said  makers  being  then  solvent,  which  re- 
quest the  plaintiff  did  not  regard,  choosing  rather  to  hold 
the  note  and  receive  interest  thereon  at  a  high  rate ;  that 
they  did  so  hold  such  note  until  the  makers  failed ;  that  all 
of  this  was  without  the  knowledge  or  consent  of  this  de- 
fendant, who  supposed  the  note  had  been  paid  at  maturity. 

The  case  was  submitted  to  the  court  upon  the  following 
facts :  There  was  neither  a  demand  of  payment,  nor  notice 
of  non-payment  given  to  the  indorser.  There  was  no  evi- 
dence  other  than  what  is  afforded  by  the  face  of  the  note, 
of  any  intention  to  negotiate,  or  to  offer  the  note  at  any 
bank  for  discount.  It  could  be  proven,  if  such  evidence 
were  admissible,  that  there  was  no  such  intention  on  the 
part  of  plaintiff  or  of  Clayton  &  Co.,  but  that  nothing  was 
said  to  the  indorser  on  that  subject.  He  indorsed  the  note 
on  the  request  of  the  makers,  and  did  not  inquire,  nor  was 
he  told,  whether  it  was  meant  to  be  negotiated  at  bank  or 
not.  The  note  was  given  for  an  amount  of  money  which 
was  in  the  hands  of  Clayton  &  Company  as  plaintiff's  fac- 
tors from  the  sale  of  her  cotton,  but  this  fact  was  not  known 
to  the  indorser.  At  the  time  the  note  matured,  the  makers 
were  paying  all  demands  as  presented.     They  have  since 


AUGUST  TERM,  1877.  779 

Chriotopher  et  al.fn.  WUllamSf  ez*z. 

R.  L.  Chbistopheb  et  al.y  plaintiffs  in  error,  vs.  P.  F. 
Williams,  execntrix,  defendant  in  error. 

1.  When  section  1009  of  the  Code  is  complied  with,  the  title  passes  to 
realty  so  that  no  homestead  can  be  taken  therein  to  defeat  the  securit j 
which  that  title  gives  the  creditor  for  his  debt ;  and  the  wife's 
joinder  in  the  deed  with  the  husband,  is  sufficient  proof  of  the  con- 
sent of  the  wife  to  the  husband's  deed. 

2.  Parol  evidence  is  admissible  to  show  knowledge  in  the  wife  that  the 
object  of  the  conveyance  was  to  secure  the  debt. 

Title.  Homestead.  Husband  and  wife.  Evidence. 
Debtor  and  creditor.  Before  Jndge  Buchanan.  Troup 
Superior  Oourt.     May  term,  1877. 

To  the  report  in  the  opinion,  it  is  only  necessary  to  add 
that  the  jury  found  the  property  subject ;  claimants  .made 
a  motion  for  a  new  trial,  which  was  overruled,  and  they  ex- 
cepted. 

BiGHAM  &  WnrrAKER,  for  plaintiffs  in  error. 

Spekr  &  Speer,  for  defendant. 

Jackson,  Judge. 

This  was  a  claim  case  arising  under  our  homestead  law, 
and  section  1969  of  the  Code,  which  authorizes  the  passing 
of  titles  to  land  to  secure  a  debt  where  the  wife  consents. 

Christopher  owed  Williams  for  money  loaned,  for  which 
he  had  mortgaged  the  land  levied  on.  Williams  was  dis- 
satisfied with  that  security,  and  Christopher  and  wife  make 
a  deed  to  Williams  to  the  land,  who  gave  bond  back  to 
Christopher  for  titles  when  the  debt  was  paid.  Williams  died 
leaving  a  will  and  his  wife  executrix,  who,  judgment  being 
had  on  the  debt,  had  the  land  levied  on  after  making  a 
deed  thereto  to  Christopher  under  the  statute. 

It  was  claimed  by  Christopher,  who,  after  the  deed  in 

1S74  to  Williams  to  secure  the  debt,  took  out  a  homestead 

in  1875. 

1.  Some  points  were  made  on  the  levy,  and  the  affidavit 
49 
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before  levy,  under  Bection  2028  of  the  Code,  bat  they  were 
properly  overruled  by  the  court,  and  the  question  caine  np 
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XcLendon,  adin*r,  «t  ai»  tw.  XcLendon  ti  ai. 


WiLKY  McLbndon,  administrator,  et.  al.y  plaintiffs  in  error, 
vs.  Martha  McLendon,  et  al.,  defendants  in  error. 

There  beiog  no  judgment  overruling  the  motion  for  new  trial  set 
forth  in  the  transcript  of  the  record,  to  which  exception  was  taken, 
an  aflarmance  results  by  operation  of  law.  This  omission  is  not  cured 
by  a  statement  in  the  bill  of  exceptions  that  such  judgment  was  ren- 
dered. 

Practice  in  the  Supreme  Court.    August  Term,  1877. 
^Report  unnecessary. 

JoHK  T.  Clarke  ;  Guerrt  &  Saunders  ;  Simmons  &  Pick- 
ett, for  plaintiffs  in  error. 

Parks  &  Parks,  by  Jaokson  &  Lttmpkin  ;  L.  C.  Hotlb  ; 
W.  G.  Cartledoe,  for  defendants. 

Warner,  Chief  Justice. 

The  plaintiffs  brought  their  action  against  the  defendants 
on  an  administrator's  bond,  to  recover  their  distributive 
share  of  their  deceased  father's  estate,  which  the  plaintiffs 
alleged  the  administrator  had  wasted,  and  refused  to  account 
to  them  therefor.  The  administrator  and  the  other  defend- 
ants pleaded  plene  administravit  Upon  the  trial  of  that 
issue,  the  jury  found  a  verdict  for  the  plaintiffs  for  the  sum 
of  $415.90.  The  defendants  made  a  motion  for  a  new  trial 
on  several  grounds,  as  is  shown  by  the  record  to  which  the 
bill  of  exceptions  refers,  and  at  the  November  term  of  the 
court,  1876,  as  it  appears  in  the  record,  an  order  was  gi*anted 
to  show  cause  why  said  motion  for  a  new  trial  should  not  be 
granted  as  prayed  for.  The  bill  of  exceptions  states,  that 
"  After  argument  had,  the  court  overruled  said  motion  for  a 
new  trial,  provided  the  plaintiff  would  write  off  one-sixth  of 
said  verdict,  to  which  defendants  excepted."  There  is  no 
judgment  of  the  court  in  the  record  overruling  the  motion  for 
a  new  trial  upon  the  terms  as  stated  in  the  bill  of  exceptions, 
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orgbowingtiiat  it  has  been  overruled  at  all,  and  for  anght  tliat 
appears  in  the  record,  the  motion  for  a  new  trial  in  the  case 
is  Btill  pending  in  the  court  below,  and  such  is  the  legal  pre- 
Biiinption,  when,  as  in  t)iis  case,  the  clerk  certitiee  that  the 
ti-aneeript  of  the  record  is  a  true  and  correct  trau&cript 
of  the  entire  record  and  proceedings  had  in  the  saperior 
court  in  eaid  caee.  Ae  was  said  by  this  court  in  Trayn- 
ham  vs.  Perry  cfe  Denton,  57  Ga.  Rep.,  530,  "  Whoever 
itccomes  a  plaintiff  in  error  undertakes  to  produce  in  this 
court  a  judgment,  and  to  prove  it  erroneous  by  the  record 
and  the  law  applicable  thereto."  The  plaintiffs  in  error  in 
this  case  have  failed  to  produce  any  judgment  in  the  record 
from  the  court  below,  of  which  they  complain  in  their  bill 
of  exceptions,  which  this  court  can  reverse,  therefore  the 
judgment  of  the  court  below,  whatever  it  may  have  been, 
by  operation  of  law,  stands  affirmed. 
Judgment  affirmed. 


The  Southern  Star  Coi'pkr  Liohtmino  Rod  Cohpuiy, 
plaintiff  in  error,  vs.  Ciceko  C.  Cleouorn,  administrator, 
defendant  in  error. 

In  tbc  dUtribution  of  tbe  estate  of  a  deceased  attorney  at  law  among 
creditors,   a  claim 

by  the  deceased   "i 
and  manegemeDl  o 

Administrators  i 
Before  Judge  t 
March  Term,  187^ 

Plaintiff  brough 
trator  of  Dnnlap 
with  interest,  allc^ 
as  an  attorney  at  I 
puted,  and  the  s< 
whether  such  claii 
ution  of  the  estate, 
precedence  of  moi 
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The  Southern  Star  Copper  Lightning  Rod  Co  ««.  Clc^hom,  adm'r. 

The  court  held  to  the  contrary  and  plaintiff  excepted. 
C.  A.  Thoenwell,  for  plaintiff  in  error. 
Alexander  &  Wright,  for  defendant. 
Bleckley,  Judge. 

The  question  is,  whether  an  attorney  at  law  who  has  col- 
lected money  for  a  client,  professionally,  and  retains  it,  is  a 
trustee  having  actual  possession,  control  and  management 
of  the  tnist  property  'i  It  would  be  an  undue  strain  upon 
sections  2838  and  2533,  par.  4,  of  the  Code,  to  hold  that  he  is. 
The  safer  and  better  construction  is,  that  these  sections  con 
template  trustees  proper — those  in  whom  title  is  vested  in 
trust  for  other  persons,  and  whose  duty  it  is  to  make  returns 
to  the  ordinary  under  section  2324.  See  acts  of  1853-4, 
pp.  70,  71.  An  attorney's  possession  of  the  money  of  his 
client,  is  more  like  that  of  a  mere  agent  or  bailee.  It  would 
be  deviating  from  the  ordinary  use  of  language  to  call  the 
client's  money  trust  property;  and  the  sole  duty  of  the 
attorney,  in  respect  to  it,  is  to  pay  it  over.  He  has  no  right 
to  control  and  manage  it  as  a  trustee  in  possession.  In  this 
regard,  his  powers  do  not  extend  beyond  those  of  an  attor- 
ney in  fact  appointed  to  collect ;  and  the  latter  is  not  a 
technical  trustee.  12  Ga,,  9.  Prior  to  the  Code,  the  rank 
of  a  claim  against  a  deceased  attorney  at  law,  for  money 
collected  in  his  life-time,  was  on  a  par  with  bonds  or  other 
obligations.  14  Ga.,  379.  We  think  it  has  not  been  ad- 
vanced. If  it  has,  all  deposits  and  bailments  (where  con- 
version has  followed)  have  undergone  a  similar  advance- 
ment, for,  in  a  general  sense,  they  are  all  trusts.  8  Ga.^ 
102. 

Cited  by  counsel  for  plaintiff  :  Code  §§2338,  2533  par.  4, 
2308-9,  2317  ;47  N.  Y.  547;  1  /J.,  402  ;  Story's  Eq.,§§1195, 
1196 ;  13  Am.  R.,  281 ;  42  Texas,  1 ;  Smith  m  McClendon, 
this  term ;  47  N.  Y.,  547 ;  54  Ga.,  464,  top  of  the  page ;  38 
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/J.,  99 ;  10  Ih.,  543  ;  53  /».,  425 ;  17  /J.,  456 ;  54  Ih.,  234; 
6/S.,524;  1  Kelly,  271. 

Cited  by  conosel  for  defend 
acts  of  1853-4,  pp.  70,  71 ;  < 
Code,  §2494;  Code  of  1873, 1 
tee ;"  38  Ga.,  89. 

Judgment  afiinned. 


AuotrsTca   Thouas,  plaintiff 
Geobgia,  defei 

1.  Ad  order  to  "pay  tbis  mui"  is 
bearer,  and  an  todictment  for  f 
even  though  it  be  not  dated. 

3,  Tbe  offense  need  only  be  set  fort 
plainly  that  the  nature  of  the  of 
tbe  Jury. 

3.  Forging  and  uttering  forged  pnpi 
may  be  Joined  in  tbe  same  couni 

4.  Where  tbe  order  was  directed  to 
cbarged  Its  forgery  and  utteran 
Smith,  a  merchant  on  HcDonou 
seuled  St  bis  store  was  properly 

5.  Writing  acknowledged  by  the  di 
was  admissible  for  comparison  v 

S.  Good  character  is  only  available 

7.  The  nature  of  the  instrument  foi 
error  In  chaiging  §4461  of  the  C 
strum ents  not  previously  proridi 

8.  Tbe  verdict  is  supported  by  the  i 


Criminal  law.  Forgery,  Ei 
of  Court,  Before  Judge  U 
Court.     April  Term,  1877. 

Tliomas  was  indicted  for  f 
dictinent  was  as  follows :  " '. 
make,  forge  and  counterfeit  ar 
Joseph  Smith,  a  merchant  of  i 
doing  business  on  McDonougl 
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ThonuM  «t.  The  State. 

which  order  is  in  the  words  and  figures,  as  follows,  to-wit : 
^  Mr.  Smith,  will  you  please  pay  this  man  $2.50  and  charge 
to  me.  Signed,  Mrs.  Kockenbore,'  with  intent  then  and  there 
to  defraud  the  said  Joseph  Smith,  and  did  utter  and  publish 
as  true  the  said  foiled  and  counterfeit  order  with  intent  to 
defraud  the  said  Joseph  Smith,  knowing  the  same  to  have 
been  falsely  and  fraudulently  made,  forged  and  counter- 
feited." 

Defendant  demurred  to  the  indictment  generally,  and  also 
on  special  grounds,  to-wit : 

(1.)  Because  the  order  was  not  one  calculated  to  deceive  a 
person  of  ordinary  discretion. 

(2.)  Eiecause  it  was  not  dated. 

(8.)  Because  of  the  want  of  any  allegation  that  the  order 
wafi  issued,  or  purported  to  have  been  issued,  by  Mrs.  Kock- 
enbore. 

(4.)  Because  the  terms  of  the  order — "  pay  to  this  man  " — 
were  sufficient  to  put  the  payee  on  inquiry  as  to  its  posses- 
sion, and  in  themselves  to  prevent  any  deception  or  fraud. 

(5.)  Because  forging  and  uttering  were  joined  in  the  in- 
dictment. 

The  demurrer  was  overruled.  The  jury  found  a  verdict 
of  guilty.  Defendant  moved  for  a  new  trial  on  the  follow- 
ing, among  other  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law,  contrary  to 
the  evidence,  and  to  the  charge  of  the  court. 

(2.)  Because  the  court  allowed  Mc Waters,  a  witness  for 
liie  state,  to  testify,  over  objections  of  defendant's  counsel, 
that  the  order  directed  to  "  Mr.  Smith "  was  presented  at 
the  store  of  Mr.  Joseph  Smith,  on  McDonough  street. 

(3.)  Because  the  court  admitted  in  evidence,  over  objec- 
tions of  defendant's  counsel,  an  envelope  on  which  was  writ- 
ing which  one  of  the  witnesses  swore  defendant  stated  had 
been  done  by  him. 

(4r.)  Because,  after  charging,  at  defendant's  request,  that  if 
the  jury  had  a  reasonable  doubt  of  the  identity  of  the  offender 
and  the  prisoner,  coupled  with  his  good  character,  and  the 
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time  that  had  elapsed  between  the  offense  and  the  arrest- 
they should  acquit;  the  court  added  the  f ollowinf; (|iial'u<3' 
tion :  "  that  good  cliaracter  was  available  only  in  donbtiul 
cases." 

(5.)  Because  the  court  chaifted  §4451  of  the  Code. 

The  motion  was  overruled,  and  defeudant  excepted. 

E.  A.  Anqieb;  Fe     "   "         "        ■  •     ■—  • 

B.  H.  IIiLi^  solicit. 
T.  Tbute,  for  the  stt 

Warner,  Cliief  Just 

The  defendant  was 
tuid  on  Ills  trial  there 
made  for  a  new  trial 
which  was  overruled 
cepted. 

1-3.  The  defendan 
having  fraudulently  t 
feited  an  order  for  m 
Smith,  a  merchant  of 
bnsinesa  on  McDonot 
order  is  in  the  words 
Smith,  will  you  pleas 
me."  Signed,  '"Mrs.  E 
to  defraitd  the  said  Ji 
as  true  the  said  forge 
to  defraud  the  said  Ji 
been  falsely  and  frai 
feited.  On  being  arr 
and  special  demurrer, 
indictnient,  which  wa 
one  of  the  errors  con 
overruling  the  defer 
The  words  "pay  this 
Bents  this  paper,  and  ( 


AUGUST  TERM,  1877.  787 

Bothwell  t9.  I>obb« 

bearer."  The  offense  is  alleged  in  the  terms  and  language 
of  the  Code,  or  so  plainly  that  the  nature  of  the  offense 
might  have  been  easily  understood  by  the  jury.  Code,  sec- 
tion 4628.  Different  grades  of  the  offense  may  be  charged 
in  the  same  count  in  the  indictment.  Long  vs.  The  Siate^ 
12  Ga.  Rep,,  293. 

4.  There  was  no  error  in  admitting  the  evidence  of  Mc- 
Waters,  that  the  defendant  presented  the  order  at  Mr. 
Joseph  Smith's  store  on  McDonough  street,  in  view  of  the 
allegations  contained  in  the  indictment. 

5.  There  was  no  error  in  admitting  in  evidence  the  envelope 
on  which  was  writing  proved  to  be  in  the  handwriting  of 
defendant,  under  the  provisions  of  the  3840th  section  of 
the  Code,  it  not  appearing  in  the  record  that  its  admission 
was  objected  to  on  the  ground  that  it  had  not  been  sub- 
mitt^  to  the  defendant  before  trial  as  required  by  that 
section. 

6.  There  was  no  error  in  the  charge  of  the  court  as  to  the 
defendant's  good  character,  according  to  the  ruling  of  this 
court  in  Epps  vs.  The  State,  19th  Ga.  Rep,,  102. 

7.  The  court  did  not  err  in  giving  in  charge  to  the  jury  the 
4451st  section  of  the  Code,  under  the  ruling  of  the  court 
in  HosJcins  vs.  The  State,  1 1  th  Ga.  Rep.,  92. 

8.  If  the  jury  believed  the  witnesses  sworn  on  the  part  of 
the  state,  and  that  was  a  question  for  them,  there  is  suffi- 
cient evidence  in  the  record  to  support  the  verdict,  there- 
fore it  is  not  contrary  to  law. 

Let  the  judgment  of  the  court  below  be  affinned. 


D.  J.  Bothwell,  plaintiff   in  error,  vs.  Arminda  Dobbs, 

defendant  in  error. 

1.  Where  a  legatee  also  claims  title  under  a  parol  gift  from  the  testator, 
the  claimant  is  not  a  competent  witness  to  prove  such  gift,  the  testator 
being  dead. 

2.  Where  the  testator,  after  making  his  will  containing  a  specific  devise 
to  the  legatee,  placed  her  in  possession  of  the  property,  the  title  did 
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the  jury,  amongst  other  things :  If  the  testator  told  the 
claimant  that  he  had  given  her  the  property,  and  suf- 
fered her  to  go  into  possession  of  the  same  before  his  death, 
even  though  he  might  live  on  the  place  with  her,  the  legacy 
was  addeemed,  and  it  did  not  pass  into  the  hands  of  the  ex- 
ecutors as  assets,  and  their  assent  to  the  legacy  was  not  neces- 
sary to  vest  the  property  in  her — it  was  already  hers.  Now, 
if  this  be  shown  before  you,  you  will  find  for  the  claimant. 
I  charge  you  again,  gentlemen  of  the  jury,  that  if  this  spe- 
cific legacy  was  willed  to  her,  and  possession  given  her  be- 
fore the  death  of  the  decedent,  the  property  was  then  hers, 
and  she  took  it  free  from  his  debts,  and  it  never  became  as- 
sets in  the  hands  of  the  executors,  and  if  this  be  true  it  is 
an  end  of  the  case,  and  you  will  inquire  no  further;  and  I 
charge  you  that  you  are  not  to  regard  the  testimony  of 
claimant,  Mrs.  Dobbs,  as  to  how  she  took  the  land,  and  you 
need  not  be  governed  by  what  she  swore  in  relation  thereto, 
for  she  is  not  presumed  to  know  her  legal  rights."  This 
charge  of  the  court  was  error,  even  if  the  claimant  had  been 
a  competent  witness  to  prove  the  parol  gift  of  the  land  by 
her  father  to  her  in  his  lifetime,  he  being  dead.  But,  in  our 
judgment,  she  was  not  a  competent  witness  to  prove  the 
gift  of  the  land  to  her  by  her  deceased  father  in  his  lifetime, 
and  the  court  erred  in  allowing  her  to  prove  that  fact 
over  the  plaintiffs  objection.  Whether  the  land  devised  to 
the  claimant  by  the  will  of  the  testator  had  been  duly  ad- 
ministered by  the  executors  of  the  testator,  and  turned  over 
to  her  with  their  assent,  before  the  date  of  the  plaintiffs 
judgment,  so  as  to  bring  it  within  the  ruling  of  this  court  in 
the  case  of  Jones  vs.  Parker,  (55  Ga.,  Hep,,  11),  we  do  not 
know,  as  the  evidence  in  the  record  does  not  show  at  what 
time  the  assent  of  the  executors  to  the  claimant's  devise  of 
the  land  under  the  testator's  will  was  given,  whether  before 
the  date  of  the  plaintiffs  judgment  or  afterwards.  We 
therefore  reverse  the  judgment  and  order  a  new  trial,  in 
order  that  the  legal  and  equitable  rights  of  the  respective 
parties  may  be  ascertained  and  adjudicated,  the  more  espe- 
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ciallv  as  the  testator,  by  hie  will,  direct^  tlwt  other  land* 
owned  by  him  should  be  appropriated  by  his  execDtore  for 
the  payment  of  his  debts. 
Judgment  reversed. 


Thouas  S.  Powkll,  plaintiff  in  error,  vs.  James  A.  FoaiER 
defendant  in  error. 

The  Codp.  section  40M  to  4098.  fumishc«  a  Rummarjr  remedy  for  Ibr 
abat«meDt  of  Duisanccs,  public  or  privme:  18  Qa.,  530.  Tb*I  Uk 
remedy  would  Dot  prove  effectual,  ought  not  to  be  anticipaled,  il 
lenat  by  a  reviewiDg  court,  whore  tbc  cbaacellor,  upooaMUMden- 
lion  of  all  Ibe  fnctx,  bas  deoied  injunrtloa  oa  account  of  ibe  ode- 
guAcy  of  the  legal  remedy:  3  Kdlp,  1S4;  8  lb..  140. 

Jackson,  -ludge,  dlHsented. 

Injunction.    Nuisance.    Before  Judge  KiuDou.   liaodolpli 
County.     At  Chambers.     September  2Ut,  1877. 

Reported  in  the  opinions. 

A.  Hood;  Jno.  T.  Clarke,  for  plaintiff  in  error. 

B.  S.  &  W.  C.  WoHKiLL,  for  defendant. 

Bleckley,  Judge. 

The  nuisance  complaine< 
tiously  abated  by  tbc  inuni 
Code,  §4095.  "A  little  wa 
will  put  out  all  the  fire  in  t 
the  nuisance  will  cease.  Oi 
and  operations  renewed,  the 
more  effectually  executed  b; 
demolishing  the  property, 
for,  if  not  to  deal  with  sue 
fire  is  maintained  in  the  liei 
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instead  of  calling  on  tlie  municipal  anthorities  to  stop  it,  a 
bill  is  filed,  and  the  chancellor  importuned  for  an  injunc- 
tion. What  is  the  obstacle  to  resorting  to  the  mayoV  and 
council  for  protection,  and  obtaining  it  at  once?  The 
chancellor  could  see  none,  nor  can  a  majority  of  this  court. 
To  anticipate  the  inefficiency  of  a  statutory  remedy  exactly 
adapted  to  the  case,  and  apparently  adequate  and  complete, 
is  warranted  neither  by  precedent  nor  any  general  principle. 
Should  the  remedy  be  tried,  and  obstacles  to  its  speedy  suc- 
cess actually  arise,  it  may  then  be  in  order  to  invoke  the , 
interposition  of  chancery  by  injunction.     66  6ra.,  508. 

Cited  by  counsel  for  compl:\inant :  (Nuisance)  5  Vesey, 
129;  19  Ib.y  616;  Adams'  Eq.,  417,  418,  note;  High  Inj., 
§491,  p.  274,  note;  Bouvier's  Die,  ''Nuisance";  (Injunc- 
tion) Id. ;  High  Inj.,  268 ;  Story's  Eq.,  §924,  et  seq, ;  Adams' 
Eq.,  9upra ;  2  Black,  485 ;  18  Curtis  Con.  Rep.,  6 ;  6  Johns 
Ch.,  439,  top  p. ;  Code,  §2998 ;  30  Ga.,  606 ;  Wood  Nuis., 
§769,  and  notes ;  (time  of  application)  Code,  §§3002,  3210  ; 
Wood  Nuis.,  §§796,  798 ;  High  Inj.,  268,  272 ;  (abatement) 
Wood  Nuis.,  769,  and  notes. 

Cited  by  counsel  for  defendant :  (Injunction)  Code,  §3002 ; 
20  Oa.,  350,  537 ;  28  /*.,  30 ;  18  /J.,  628 ;  44  /J.,  617. 

Judgment  affinned. 

Warner,  Chief  Justice,  concurred,  but  furnished  no 
written  opinion. 

Jackson,  Judge,  dissenting. 

The  facts  of  this  case,  as  developed  by  the  bill,  answer 
and  affidavits,  show,  I  think,  imminent  danger  from  fire  to 
the  property  of  the  complainant  and  of  other  business 
houses  in  the  heart  of  the  city  of  Cnthbert,  as  well  as  con- 
stant annoyance  from  cinders,  soot,  smoke,  etc.,  etc.,  from  a 
steam  grist-mill  improperly  worked  by  a  defective  engine 
and  boiler.  The  houses  were  set  on  fire  several  times,  and 
the  defect  of  the  engine  and  smoke-stack  does  not  appear  to 


have  been  remedied  so 
and  day.  If  there  be  nt 
law,  and  if  the  complain 
to  interfere  nn  til  the  erec 
complain,  the  case  eeeme 
ference  of  the  chancellor 
Is  the  right  forfeited 
qnestiou  or  cavil,  that  t 
defendant,  while  he  was 
or  not  he  intended  to  wo 
reply  wae  that  he  did  nol 
the  establishment  out  of 
conld  ensue  from  its  ope. 
able  ground  to  impute  U 
duct  having  been  snperii 
pat  him  off  his  guard  b 
what  he  did  not  do. 

Is  the  remedy  at  law 
equity  by  injunction? 

The  Code,  §4095,  it  is 
council  the  power  to  abi 
judgment  there  could  be 
wise,  to  the  superior  cour 
rily  long,  and  complainar 
before  the  nuisance  could 
defendant  would  be  requ 
in  tlie  event  that  he  appe 
and  probably  would,  certtc 
for  the  allegation  is  that  1 
Besides,  fire  in  a  city, 
portion  and  densest  popi 
danger  to  human  life,  whi 
It  may  be  said  that  equit 
tion,  but  not  until  delays  i 
qnate.  The  reply  is  that  tli 
factsehown  here,  there  is  re 
moment,  and  equity  shoul 
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what  in  the  end  it  is  probable  she  will  be  forced  to  do,  lest 
her  hesitation  should  canse  damage  to  life  and  property 
wholly  irreparable  without  her  aid. 

It  may  be  argued  that  the  Code,  §3002,  only  empowers 
equity  to  intei'fere  i^^Tr^  the  nuisance  is  completed;  but 
this  is  a  nuisance  which  is  never  completed — its  gravamen 
consists  in  the  illegal  use  of  improper  machinery — and  that 
use  is  continuous  and  daily,  and  the  danger  from  it  contin- 
uous and  momentary. 

Besides,  if  the  facts  sworn  to  be  true,  it  was  the  false 
statement  of  the  defendant  which  prevented  the  complain* 
ant  from  interposing  while  the  machinery  was  being  erected 
and  before  its  completion. 

For  these  reasons,  while  averse  to  interference  with  the 
chancellor's  discretion  in  ordinary  cases  of  application  for 
injunctions,  and  reluctant  to  do  so  in  any  case,  my  judgment 
upon  the  facts  here  makes  this  danger  from  this  nuisance  so 
imminent  that  I  would  reverse  the  decision  below  if  I  could, 
and  order  the  injunction  to  be  granted  until  the  hearing. 


Mrrxnc  V.  Adams,  plaintiff  in  error,  vs.  Caboline  M.  Re- 

viEBS,  defendant  in  error. 

On  a  plea  by  the  guardian  that  she  had  settled  with  her  ward,  the  quea- 
tioD  is  not  whether  the  jury  believed  that  the  ward  had  received 
in  the  settlement  as  much  as  she  was  entitled  to  receive  from  her 
guardian  ;  but  the  issue  is,  was  she  fully  cognizant  of  the  condition 
of  the  estate  and  of  its  management  by  her  guardian,  and  did  she 
settle  with  full  knowledge  thereof,  and  without  mistake  on  her  part, 
or  imposition  or  fraud  on  the  part  of  the  guardian ;  if  she  did  so 
settle,  and  at  the  date  of  the  settlement  was  of  full  age,  and  acted 
with  her  eyes  open  to  the  facts  of  the  ca^e,  she  will  be  concluded  by 
the  settlement,  though  she  seeks  to  open  it  in  less  than  four  years 
from  its  date;  but  if  she  was  ignorant  of  the  facts,  or  mistaken,  or 
defrauded,  she  will  not  be  concluded. 

Guardian  and  ward.    Settlement.    Before  Judge  Hall. 
Upson  Superior  Court.    May  Term,  1877. 
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This  wafi  an  appeal  from  the  decision  of  the  ordinary  upon 
a  citation  to  a  guardian  for  a  settlement  with  her  ward. 
The  evidence  for  plaintiff  made,  in  brief,  the  following  case : 

Plaintiff  was  the  daughter  of  defendant,  C.  M.  Reviere, 
and  her  ward.  Plaintiff's  father  died  in  1859,  and  defend- 
ant, as  guardian  of  plaintiff,  received  for  her  $3,735.00  from 
the  estate.  Plaintiff  lived  with  her  for  about  fifteen  years ; 
the  cost  of  her  clothing  averaged  from  $15.00  to  $50.(X) 
per  annum;  she  labored  for  her  mother;  did  household 
work  which  was  worth  her  board  and  clothes.  A  day  or 
two  before  plaintiff  was  married,  in  1875,  defendant  gave 
her  a  note  for  $1,000.00,  and  she  gave  in  return  a  receipt  in 
full  for  demands  against  her  guardian.  No  accounts  were 
made  up  or  exhibited,  and  plaintiff  made  the  settlement 
without  understanding  her  legal  rights  or  the  effect  thereof. 
Some  time  after,  her  husband  stated  to  her  the  effect  of  the 
settlement  and  receipt ;  she  thereupon  became  dissatisfied, 
and  so  stated  to  defendant,  and  asked  for  a  revocation  of  the 
contract ;  the  latter  agreed,  and  the  receipt  and  note  respect- 
ively were  returned.  She  was  then  23  years  old.  Defendant 
purchased  on  plaintiff's  account  negro  property  amounting 
ing  to  $1,800.00.  Plaintiff  has  only  received  from  her  a 
note  given  by  a  third  party  for  $200.00.  Defendant's 
returns  in  1861-2  show  that  she  received  for  negro  hire 
$786.57,  and  paid  out  $98.32. 

Defendant's  evidence  was,  in  brief,  as  follows : 

She  received  $3,735.00  for'  her  ward,  on  January  30th, 
1864,  in  Confederate  money,  which  has  since  become  value- 
less. The  negroes  have  been  emancipated.  She  has  never 
received  any  negro  hire.  Plaintiff  stayed  with  defendant, 
after  her  father's  death,  /ourteen  and  a  half  years,  and  was 
supported  by  the  latter.  Board  and  lodging  were  worth,  on 
an  average,  $150.00  to  $175.00  per  year,  and  clothing  aboot 
$150.00 ;  defendant  paid  about  $200.00  tuition  for  plaintiff. 
She  never  kept  any  strict  or  accurate  account  with  plaintiff; 
but  they  had  frequent  conversations  on  the  subject  of  the 
property,  and  plaintiff  made  the  settlement   with  a  foil 
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knowledge  of  the  state  of  her  affairs.  Defendant  denies 
ever  rescinding,  or  agreeing  to  open,  the  settlement,  but 
says  that  plaintiff  borrowed  the  receipt  from  her,  agreeing 
to  return  it,  but  has  not  done  so.  She  has  paid  defendant 
$200.00  on  the  $1,000.00  note. 

Barber's  tables  were  introduced  in  evidence. 

The  other  facts  will  appear  in  the  opinion. 

Willis  &  Willis;  Speer  &  Stewart,  for  plaintiff  in 
error. 

J.  A.  Gotten,  for  defendant. 

Jagkbok,  Judge. 

Mrs.  Adams  was  the  daughter  and  ward  of  Mrs.  Reviere. 
She  married  at  the  age  of  twenty-three ;  and,  before  her 
marriage,  her  mother  and  herself  had  a  settlement  of  the 
estate,  by  which  she  took  her  mother's  note  for  $1,000.00  in 
full  of  all  claims  thereon.  Some  year  or  two  after  her  mar- 
riage, she  cited  her  mother  to  appear  before  the  ordinary  to 
account  for  the  guardianship,  and  the  case  was  carried,  by 
appeal,  to  the  superior  court,  where  it  was  tried,  and  the 
jury,  under  charge  of  the  court,  rendered  a  verdict  for 
defendant.  Mrs.  Adams  moved  for  a  new  trial ;  it  was  re- 
fused, and  she  excepted. 

1.  The  court  charged  the  jury  "that  though  the  plaintiff 
might  not  have  had  full  information  of  all  her  legal  rights 
in  the  settlement  relied  upon  by  the  defendant,  yet  if,  in 
said  settlement,  the  jury  believed  she  had  received  as  much 
as  she  was  entitled  to  of  defendant,  they  should  not  open 
the  settlement,  but  find  a  verdict  ratifying  or  afiirming  it." 
Error  is  assigned  upon  this  charge.  We  think  that  the 
charge  was  erroneous  under  the  facts  proven.  It  appears 
that  the  corpus  of  the  estate  was  encroached  upon  by  the 
guardian  without  any  order  of  court  therefor,  which  is 
against  the  statate.  That  allows  it  to  be  done  on  the  ap- 
50 
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proval  of  tlie  ordinapy.     Code,  gIS24.     No  proof  of  ench 
approval  appears  in  the  record. 

It  appears  that  the  guardian  bought  negro  property  for 
the  ward,  and  no  order  for  such  investment  appears.  (See 
Code,  ^1837.1  So  that  in  this  case,  however  hard  it  may  he, 
the  corpus  of  the  property  which  the  guardian  received 
would  be  recoverable  from  her  by  lier  ward,  if  the  settle- 
ment did  not  hind  the  ward.  The  only  protection  to  this 
mother,  under  tlie  law,  against  the  suit  of  lier  daughter,  ud- 
getierons  and  unkind  as  that  daugliter's  conduct  may  seem. 
is  this  settlement,  and  that  protection  is  ample  if  tlie  settle- 
ment was  fair;  and  the  settlement  was  fair  if  the  dan^hler 
knew  her  legal  rights,  the  situation  and  status  of  the  prop- 
erty, all  that  her  mother  had  done,  and  knowing  it  all,  acted 
with  her  eyes  open. 

It  is  immaterial  whether  she  got  aa  much  as  she  was  enti- 
tled to  of  tlie  estate  or  not— as  mnch  as  she  ought  to  have 
in  the  belief  of  the  jury  or  not;  but  the  question  ie,  did 
she  and  her  mother  understand  all  the  facts  of  the  case,  both 
of  them  ;  and,  understanding  all  the  facts — the  manage- 
ment by  her  mother  of  her  projMjrty^did  the  daughter  ac- 
quiesce in  it  and  agree  to  take  a  thousand  dollars  for  Iter 
claim!!     If  she  did,  she  is  bound  by  the  settlement;  if  she 
acted  in  ignorance  of  the  cor.c 
posed  upon  in  any  way  by 
bound.     Inasmuch  as  this  issii 
the  jury  by  the  charge  abovt 
verse  the  judgment  and  grant 

It  is  true  that  the  Code  de 
sisted  upon  by  plaintiff  in  err< 
not  acquiesced  in  for  four  yea 
made  after  a  full  exhibit  of  al 
with  a  full  knowledge  by  the  ■ 
as  this  settlement  was  made  le 
and  there  was  no  exhibit  of  &■ 
settlement  is  not  binding.  TJ 
ute  ia  that  the  ward  shall  kno' 
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knowingly.  We  are  not  disposed  to  hold  it  to  its  letter, 
that  there  must  be  in  every  case  an  actual  exhibit  of  ac- 
counts, especially  between  mother  and  daughter,  where  the 
latter  is  over  age  and  sui  juris.  If  such  a  ward  knew  as 
much  as  her  mother  did  of  the  management  of  her  prop- 
erty, and  there  was  no  imposition  practiced,  and  no  mistake 
or  fraud  of  any  sort  in  the  settlement,  then  it  will  be  up- 
held, and  the  ward  will  be  bound  by  it.  20  Oa.^  7 ;  27  Ga.^ 
78. 

The  jury  may  take  the  same  view  of  the  case  as  they  did 
under  the  charge  complained  of,  when  they  try  the  case 
again,  and  find  for  the  defendant ;  but  we  do  not  know  that 
they  will  do  so,  and  as  the  charge  may  have  induced  the 
verdict,  and  we  think  it  wrong  under  the  facts,  the  case  had 
better  be  tried  over,  and  all  parties  will  more  readily  acqui- 
esce in  the  finding. 

Judgment  reversed. 


Guernsey,  Bartbah  &  Hendrix,  plaintiffs  in  error,   vs. 
William  F.  Shellman,  defendant  in  error. 

Upon  the  trial  of  an  action  for  damages  for  breach  of  contract  in  the 
building  of  a  liou&e,  it  was  error  for  the  court  to  charge  that  the 
plaintiff  might  recover  reasonable  counsel  fees,  that  is  a  matter  for 
the  consideration  of  the  jury,  without  adding  the  qualification,  "if 
the  defendant  has  acted  in  bad  faith,  or  has  been  stubbornly  liti- 
gious, or  has  caused  the  plaintiff  unnecessary  trouble  and  expense." 

Damages.     Charge  of  Court.    Before  Judge  Hill.    Bibb 
Superior  Court.     April  Term,  1877. 

Reported  in  the  decision. 

E.  W.  Jemison  ;  T.  J.  Simmons,  for  plaintiffs  in  error. 

Lyon  &  Nisbet,  for  defendant. 
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niis  was  an  action  brought  by  t 
fendante  to  recover  damagee  alle^ 
in  consequence  of  an  alleged  brea 
ing  of  a  dwelling-house  for  the  p 
eon. 

On  the  trial  of  the  case,  the  ju 
plaintifi  for  the  sum  of  $250.00. 
motion  for  a  new  trial  on  the  aevt 
whieli  was  overniled  and  the  defe 
There  was  evidence  on  both  sid 
plastering,  and  as  to  the  manner 
done,  wliicb  was  conflicting.  Th< 
amongst  other  things,  as  to  the  mi 
lows :  "  And  I  charge  jou  that  i 
recover  reasonable  counsel  fees  in 
ter  for  your  consideration.  Tou 
into  consideration  in  making  up  t 
By  the  2942d  fection  of  the  Co 
expenses  of  litigation  are  not  gen 
the  damages ;  but  if  the  defendant 
has  been  stubbornly  litigious,  or  Id 
necessary  trouble  and  expense,  th 
In  view  of  the  provisions  of  this 
charge  of  the  court  was  error,  ina 
the  attention  of  the  jury  to  the  la 
"  If  the  defendant  has  acted  in  ba 
bornly  litigious,  or  has  cansed  t 
trouble  and  expense."  Wc  think 
the  evidence  in  the  record  and  tht 
that  the  jury  included  counsel  feei 
of  which  was  ^75.00.  The  judg 
reversed  and  a  new  trial  had,  unlei 
untarily  write  off  from  the  verdic) 
dollars ;  but  in  the  event  (he  plain 
then  the  judgment  of  the  court  be 
Judgment  reversed  on  terms. 
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John  C.  Eve,  plaintiflf  in  error,  V8,  John  B.  Crowder,  de- 
fendant in  error. 

1.  Where  execution  has  issued  to  enforce  a  crop  lien,  and  is  founded 
on  an  affidavit  so  fatally  defective  that  the  proceeding  is  invalid,  a 
judgment  sustaining  an  affidavit  of  illegality  will  not  be  reversed, 
whether  the  ground  of  illegality  alleged  be  good  or  bad.  The  inva- 
lidity of  the  execution  being  apparent  on  inspection  of  the  plain- 
tiff's affidavit,  a  reversal  would  be  fruitless. 

2.  For  one  to  have  a  lien  as  landlord  for  supplies,  without  special  con- 
tract in  writing,  the  relation  of  landlord  must  exist;  and  that  it  did 
in  fact  exist  when  the  supplies  were  furnished,  must  appear  in  the 
affidavit  of  foreclosure  as  one  of  the  facts  necessary  to  constitute  the 
lien. 

Practice  in  the  Supreme  Court.  Landlord  and  tenant. 
Lien.  Before  Judge  Underwood.  Floyd  Superior  Court. 
January  Term,  1877. 

Reported  in  the  opinion. 

Forsyth  &  Hoskinson,  for  plaintiff  in  error. 

Wright  &  Fbatherston,  for  defendant. 

Bleckley,  Judge. 

1.  The  ground  of  illegalitj'  alleged  in  the  defendant's 
affidavit  related  to  exemption  of  the  particular  property 
from  levy  and  sale.  The  justice's  court  overruled  the  affi- 
davit, holding  the  property  subject.  The  superior  court, 
on  certiorari^  reversed  the  justice's  court,  and  sustained  the 
affidavit  of  illegality.  It  appeare  from  an  inspectign  of  the 
record,  that  the  plaintiff's  execution  is  invalid.  For  that 
reason,  whether  tlie  particular  ground  of  illegality  set  up  in 
the  defendant's  affidavit  be  good  or  bad,  is  practically  im- 
material.    It  would  be  idle  to  send  the  case  back. 

2.  The  execution  is  invalid  because  issued  to  enforce  a  crop 
lien  for  supplies,  when  the  affidavit  foreclosing  the  lien  was 
fatally  defective.     Only  a  landlord  could  be  entitled  to  such 
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a  liuii  without  a  special  contract  it 
acts  of  1875,  p.  20.  Tlie  affidavit 
neither  affirms  to  a  special  contr 
relation  of  landlord.  It  eays  tlie  si 
make  a  crop  for  the  year  1876  on 
(the  plaintiff),  but  it  does  not  disci 
tlie  land  was  held  by  the  defendaT 
by  him  at  all  at  the  time  the  snppl 
affidavit  refers  to  no  contract  resf 
use  of  the  land,  and  does  not  desci 
lord,  or  tlie  defendant  as  tenant. 
299;  56 /i.,  288. 
Judgment  affirmed. 


Samuel  R.  Ooleteee.  plaintiff  in 
DoziEK,  sheriff,  defen( 


By  the  conBtilulion  ot  this  slate,  the  g 
the  suntCDce  proDoiinccd  by  judicial 
tiierefore  the  act  of  lllb  of  February, 
the  couDty  commissioucre  of  Quilma 
lencc  of  tbe  court  from  nork  on  the  i 
convict  to  a  private  peraoo  for  private 

Criminal  law.  Sentence.  Coi 
tional  law.  Habeas  corpus.  Beft 
man  County.     At  Chambers.    Jul 

R3  ported  in  the  opinio  a, 

William  Harrison  ;  A.  Hood,  i 

James  T.  Flewellen,  by  brief, 

Jackon,  Judge. 

Oliver  Moore  was  sentenced  by 
man  county  "  to  work  on  the  eha: 
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elsewhere,  as  the  proper  authorities  may  direct,  for  four 
months  from  date  of  tliis  sentence,  and,  when  not  so  at 
work,  to  be  confined  in  the  common  jail,  from  which  he  may 
be  released  at  any  time  upon  payment  of  twenty  dollars 
fine  and  the  costs  of  t]iis  prosecution."  The  county  com- 
missioners hired  him  to  Ogietree  to  work  on  his  plantation, 
or  elsewhere,  at  Ogletree's  pleasure.  Ogietree  demanded 
Moore  from  the  sheriff,  and  that  ofiicer  refused  to  give  him 
up  to  Ogietree  ;  whereupon  Ogietree  brought  habeas  corpus 
to  compel  the  delivery  of  Moore  to  him  by  the  sheriff  ;  the 
circuit  court  refused  to  compel  the  sheriff  to  deliver  him  to 
Ogietree,  and  the  latter  excepted. 

The  question  made  involves  the  validity  and  construc- 
tion of  the  act  of  llth  of  February,  1875, entitled  "An  act 
to  authorize  the  board  of  commissioners  of  Quitman  county 
to  hire  out  prisoners  confined  iu  the  jail  of  said  county  for 
misdemeanor,  and  for  other  purposes."  Tlie  words  of  the 
act  are  :  "  That  in  all  cases  where  persons  are  convicted  of 
misdemeanor,  and  sentenced  to  work  in  the  chain-gang  on 
the  public  roads  or  public  works,  by  any  of  the  courts  held 
in  and  for  the  said  county  of  Quitman,  or  when  said  per- 
sons are  confined  in  the  common  jail  of  said  county  for  non- 
payment of  fines  imposed  for  such  misdemeanor,  the  board 
of  county  commissioners  of  said  county  may  and  are  here- 
by authorized  to  hire  out  such  convicts  within  the  limits  of 
the  state,  upon  such  terms,  and  under  such  restrictions,  as 
may,  in  the  opinion  of  such  commissioners,  best  subserve 
the  ends  of  justice  and  promote  the  interests  of  the 
county." 

It  will  be  observed  that  this  act  does  not  provide  that  the 
court  shall  sentence  the  prisoner  to  be  hired  out  on  a  private 
plantation  in  certain  contingencies,  but  it  empowers  the  com- 
missioners to  hire  him  out  after  the  sentence  of  the  court — 
in  other  words,  to  hire  him  out  for  private  work  instead  of 
working  in  the  chain-gang,  or  being  confined  in  jail,  or 
paying  a  fine,  as  he  was  sentenced.  It,  therefore,  empowers 
the  commissioners  to  change  or  commute  the  sentence  of 
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tlie  court.  But  the  constitution  declares  that  the  go^enior 
shall  have  power  *'  to  commnte  penalties  " — Code,  eeetion 
5075.  To  commute  means  to  change,  and  as  the  couBtttu- 
tion  vests  tliis  power  in  the  executive,  the  legislature,  we 
think,  cannot  take  it  away  and  give  it  to  couutj  commis- 
sioners. 

Ill  its  legal  sense,  to  commute  would  mean  to  chauge 
from  a  higher  to  a  lower  punishment — to  change  a  penalty 
from  the  harJ  work  of  a  chain-giing  to  work  on  a  farm,  for 
instance  ;  and  we  hold  that  this  power  l)elong8,  if  to  be  ex- 
ercised at  all,  to  the  governor. 

It  will  be  noticed  tliat  the  sentence  is  "  to  work  on  the 
chaln-garuf  in  this  county  or  eheiohere,  as  the  proper  author- 
ities may  direct — that  is,  elsewhere  than  in  Quitman  county, 
but  on  the  c'lain-gang  still.  Hence,  when  the  comniision- 
ei-s  hired  Moore  to  Ogletree  to  work  on  his  plantation,  they 
changed  the  sentence  from  work  on  the  chain-gang  to  work 
on  a  plantation,  and  tims  did  what  the  constitution  and  law 
do  not  authorize. 

So,  in  regard  to  the  fine  in  lieu  of  his  not  working  on  the 
chain-gang.  They  changed  that  from  the  fine  of  twenty 
dollai's  to  hiring  on  a  farm. 

We  do  not  mean  to  say  that  '■''"  loirialntnn.  c^nM  nnt  cm- 
power  the  courts  to  punish  anc 
or  to  any  olher  work  or  penaJt 
stitutton ;  but  this  is  not  what 
It  provides  for  a  change  or  con 
other  authority  than  the  gove 
tion  does  not  permit. 

We  think,  for  these  reasons, 
refusing  to  deliver  Moore  to  0 
in  sustaining  the  sheriff. 

If  the  right  of  the  case  had 
remedy  by  habeas  corpus  woul 
vides  that  whenever  any  persoi 
custody  of  the  applicant "  the 
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This  person  was  legally  in  the  hands  of  the  sheriff,  and 
was  properly  remanded  to  his  custody.* 
Judgment  affirmed. 


The  Mayor  and  Council  of  the  City  of  BRrxawicK  et  al. 
plaintiffs  in  error,  vs.  George  A.  Dure,  defendant  in 
error. 

1.  An  injunction  restraining  certain  creditors  of  a  municipal  corpora- 
tion from  enforcing  judgments  against  city  property  held  for  public 
purposes,  docs  not  prevent  one  of  such  creditors  from  proceeding  by 
mandamus  to  compel  the  proper  officers  of  the  corporation  to  levy  a 
special  tax  for  the  payment  of  his  claim. 

2.  The  defendants  to  a  proceeding  by  mandamus  have  the  right  to  file 
their  answer  to  the  rule  nisi  within  thirty  days  after  the  return  terra^ 
and  a  mandamus  absolute  cannot  issue  until  opportunity  for  such 
action*  is  afforded  them. 

Mandamus.  Practice  in  the  Superior  Court.  Before 
Judge  Harris.     Glynn  Superior  Court.     May  Term,  1877. 

The  following,  taken  in  connection  with  the  decision, 
sufficiently  reports  the  case : 

Prior  to  the  application  for  mandamus^  the  mayor  and 
council  of  Brunswick,  and  certain  tax- payers  of  that  city,  filed 
their  bill,  setting  forth  a  bad  state  of  finances  in  the  corpo- 
ration, partly  as  the  result  of  misfortune  and  partly  of 
fraud  ;  that  the  city  was  utterly  unable,  at  that  time,  to  pay 
its  debts ;  that  certain  creditors,  including  Dure,  were  pro- 
ceeding to  enforce  their  claims;  that  levies  were  being 
made  on  the  city  hall,  city  park,  and  other  similar  property, 
held  by  the  city,  not  absolutely,  but  for  the  use  of  the 
public :  that  irreparable  injuries  would  result  from  such  a 
course.     The  prayer  was  for  the  appointment  of  an  auditor 


•Note— It  will  be  i*een,  by  reference  to  act**  of  1874,  page  24,  that  a  H>imilar  general  law 
was  pawed;  but  the  same  construction  and  objection  would  apply  to  that  act,  so  far  as 
applicable  to  this  case. 
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and  for  injunction  to  stop  further  proceedings  to  collect 
such  debts.  The  auditor  was  appointed,  and  an  injunction 
granted  as  to  property  held  by  the  city  for  public  purposes, 
but  as  to  no  other. 

Defendants  to  the  mandamus  pleaded  this  injunction  in 
bar  to  the  rule. 

Mershon  &  SMfTH ;  R.  K.  Hixes,  for  plaintiffs  in  error. 

Goodyear  &  Harris,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  petition  for  a  mandamus  nisi  filed  by  the  com- 
plainant against  the  mayor  and  council,  clerk  and  treasurer, 
of  the  city  of  Brunswick,  requiring  it  and  them  to  show 
cause  why  certain  described  judgments,  amounting  to  the 
sum  of  $914.34,  which  the  petitioner  had  obtained  against 
the  mayor  and  council  of  said  city,  should  not  be  paid,  or 
why  a  tax  of  one-half  of  one  per  cent  on  the  taxable  prop- 
erty in  said  city  should  not  be  assessed  and  collected  for  the 
payment  thereof.  The  mandam^us  nisi  was  granted  by  the 
presiding  judge,  and  made  returnable  to  the  May  term,  18T7, 
of  Glynn  superior  court.  At  the  term  of  the  court  to 
which  the  writ  of  mandamus  was  made  returnable,  the  de- 
fendants filed  a  plea  of  the  pendency  of  a  former  suit  by  bill 
pending  in  said  superior  court,  to  which  the  petitioner  for 
mandamus  was  a  party,  and,  therefore,  was  restrained  from 
prosecuting  his  remedy  by  mandamiis  by  the  injunction 
granted  in  that  case,  which  plea  was  overruled  by  the  court, 
and  the  defendants  excepted.  After  the  court  had  overruled 
the  aforesaid  plea,  the  defendants  made  a  motion  to  file  an 
answer  to  the  allegations  contained  in  the  petitioner's  peti- 
tion, which  motion  was  also  overruled  by  the  court,  and  the 
mandamus  nisi  yf2js>  ordered  to  be  made  absolute,  whereupon 
the  defendants  excepted. 

1.  There  was  no  error  in  overruling  the  defendants' ple»  J 
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the  injunction  in  the  former  suit  did  not  restrain  the  peti- 
tioner from  prosecuting  his  remedy  by  mandamus^  as  lie 
sought  to  do. 

2.  The  3201  st  section  of  the  Code  declares  that  the  writ 
of  mandamus  may  be  granted  at  any  time  on  proper  showing 
made,  but  the  return  must  be  made  in  term  time,  and  any 
issues  of  fact  made  thereon  must  be  tried  as  oilier  equity 
causes.  The  writ  of  mandamus  being  a  common  law^  writ, 
the  word  "other"  is  mere  surplusage.  Omit  that  word, 
and  the  section  would  read,  "  and  any  issues  of  fact  made 
thereon  must  be  tried  as  equity  causes."  The  appropriate 
mode  of  making  issues  of  fact  by  the  defendants,  on  the 
allegations  contained  in  the  petitioner's  petition,  w^as  by  an 
answer  thereto,  and  that  being  so,  when  the  defendants'  plea 
was  overruled  at  the  first  term  of  the  court,  the  defendants 
had  the  legal  right  to  make  such  issues  of  fact  by  filing  an 
answer  to  the  petitioner's  allegations  within  thirty  days  after 
the  first  term  of  the  court,  as  provided  by  the  419-irth  section 
of  the  Code  in  equity  causes.  The  refusal  of  the  court  to 
allow  the  defendants  to  file  an  answer  to  the  petitioner's 
allegations,  and  in  making  the  mandamus  nisi  absolute,  as 
stated  in  the  bill  of  exceptions,  was  error. 

Let  the  judgment  of  the  court  below  be  reversed. 


Paul  Decker  et  al.,  plaintiffs  in  error,  vs.  James  J.  Mc- 
GowAN,  tax  collector,  defendant  in  error. 

1.  The  general  rule  is  that  there  can  be  no  judicial  interference  to  hi 
der  or  delay  the  «tate  in  the  collection  of  taxes. 

2.  The  facts  of  the  present  case  are  not  within  any  exception.  A  uni- 
form tax  of  a  given  amount  upon  dealers,  as  such,  is  a  tax  upon  em- 
ployment or  occupation,  and  not  upon  property.  Whether  certain 
individuals  are  of  the  class  taxed,  is  a  question  of  fact  for  decision 
by  the  revenue  officers,  and  not  by  the  courts. 
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3.  That  a  city,  and  it  bIoqc.  is  empowered  by  law  to  license  its  liquor- 
dealers,  and  that  they  have  obtained  license  and  paid  the  established 
municipal  fee  or  assessment  therefor,  will  not  prevent  them  from 
being  acted  upon  by  a  general  law  of  the  state  imposing  a  special  or 
specific  tax  on  the  employment  of  all  liquor-dealers. 

Injunction.  Tax.  Municipal  corporations.  License.  Be- 
fore Jud^e  Tompkins.  Chatliam  County.  At  Chambers. 
January  9,  1S77. 

Reported  in  the  opinion. 

P.  W.  Meldri>i,  for  plaintiffs  in  error. 

R.  N.  Ely,  attorney  general ;  R.  Falligant,  for  de- 
fendant. 

Bleckley,  Judge. 

The  complainants  number  not  much  less  than  two  hun- 
dred persons.  They  describe  themselves  as  "  merchaiite  and 
dealers  in  malt,  vinous,  or  spirituous  liquors,  and  iutoxica- 
ting  bittere,  and  other  articles  of  like  character,  in  the  city 
of  Savannah."  They  pray  for  an  injunction  against  the  tax 
collector  of  Chatham  county,  to  restrain  him  from  collect- 
ing from  tliem  a  t^x  imposed  in  1876  (pam.  acts,  p.  136) 
•'  upon  all  dealers  in  patent  or  intoxicating  bitters,  brandy 
fruit,  or  other  articles  of  like  character,  the  sura  of  twenty- 
five  dollars  for  each  place  of  business  where  such  articles 
are  sold;"  and  in  1877,  (pamph.  acts,  p.  122),  ''upon  all 
dealere  in  intoxicating  bitters,  or  other  articles  of  like  char- 
acter, the  sum  of  twenty-five  dollars  for  each  place  of  busi- 
ness where  such  articles  are  sold,"  and  "  upon  every  dealer 
in  spirituous  or  malt  liquors,  twenty-five  dollars."  Wha' 
they  allege  as  to  the  action  of  the  tax  collector  is  substan- 
tially this :  "  that  he  is  about  to  levy  on  their  property  to 
recover  the  sum  of  seventy-five  dollars  from  each  of  them, 
which  he  claims  to  be  due,  one-third  under  the  former,  and 
two-thirds  under  the  latter  act ;  that  he  regards  and  eonsid- 
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ere  the  complainants,  when  they  admix  bitters  with  vinous 
or  spiritous  liquors,  though  the  bitters  are  not  sold  separ- 
ately, as  dealers  in  intoxicating  bitters ;  and  that,  acting 
under  the  orders  of  the  comptroller  general,  he  is  proceed- 
ing to  levy  and  collect  the  tax  accordingly."  They  make 
the  question  whether  they  are  liable  under  the  special  facts 
connected  with  their  manner  of  conducting  business  ;  and 
the  question  whether  the  tax  is  constitutional ;  and  the  fur- 
ther question  whether  the  whole  subject  of  taxation  upon 
liquor-dealers  in  the  city  of  Savannah  is  not  committed  by 
law  to  the  municipal  authorities,  so  as  to  render  dealers  in 
that  city  free  from  the  operation  of  the  general  acts  of  1876 
and  1877. 

1.  It  is  certain  that,  as  a  general  rule,  judicial  interfer- 
ence with  the  collection  of  state  taxes  is  forbidden  :  Code, 
§3668  ;  45  Ga.,  85 ;  49  /J.,  195 ;  21  /*.,  50 ;  27  lb,,  357  ; 
33  lb.,  622 ;  46  /J.,  350 ;  Cooly  on  Tax.,  536,  537.  Per- 
haps there  is  not,  save  in  instances  expressly  provided  for  by 
the  statute,  a  single  real  exception  to  the  rule,  properly 
understood,  the  so-called  exceptions  being  only  apparent. 
Nothing  is  a  tax  but  what  has  the  nature  of  a  tax,  and  is 
imposed  by  some  law.  For  an  officer  to  exact  money,  under 
the  name  of  a  tax,  when  there  is  no  law  to  warrant  the  exac- 
tion, is  not  an  attempt  to  collect  taxes,  but  an  attempt  to 
collect  something  else ;  and  the  rule  which  excludes  inter- 
ference in  the  collection  of  taxes  does  not  apply.  The 
difference  is  that  which  exists  between  the  absence  of 
authority,  and  the  mistaken  or  wrongful  execution  of  an 
authority  which  has  been  duly  conferred.  If  the  officer  is 
armed  with  a  valid  law,  and  confines  himself  within  its  lim- 
itations as  to  the  rate  and  the  objects  of  taxation,  he  is  free 
from  being  impeded  by  the  courts,  whatever  errors  or 
abuses  may  happen.  But  if  he  thinks  he  has  a  law,  or  pre- 
tends to  have,  when,  in  truth,  he  has  none,  or  if  he  disre- 
gards express  limitations  and  restrictions,  he  is,  so  far,  a 
mere  wrong-doer,  and  cannot  take  shelter  under  official 
cover.     Upon  principle,  I  should  say  that  cases  admitting 
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of  interference  might  be  distinguished  from  those  not  ad- 
mitting of  it  by  this  simple  test :  Conceding  all  the  elements 
of  fact  to  be  as  the  officer  decides  thera  to  be,  or  as  favorable 
to  him  as  possible,  would  his  action  be  legal  or  illegal  \  If 
legal,  no  interference ;  if  illegal,  interference,  to  the  extent 
necessary  for  the  citizen's  protection.  Thus,  suppose  a  claim 
for  a  poll  tax,  when  there  is  no  such  tax.  or  for  a  poll  tax 
of  a  thousand  dollars  when  only  one  dollar  has  been  im- 
posed ;  in  the  former  case,  there  would  be  a  total  absence 
of  authority,  and,  in  the  latter,  an  absence  of  it  as  to  all  of 
the  claim  except  one  dollar.  In  either  case,  other  circum- 
stances concurring,  such  as  the  seizure  of  property,  etc., 
resort  to  the  courts  would  not  be  impossible.  The  resist- 
ance offered  would  not  be  to  the  collection  of  a  tax,  but  to 
the  collection  of  a  pretended  tax ;  and  that  such  was  its  real 
character  could  be  seen  by  consulting  the  constitution  and 
laws,  and  without  entering  into  any  disputed  or  disputable 
question  of  fact.  On  the  other  hand,  suppose  a  poll  tax 
duly  laid,  but  exacted,  by  the  collector,  of  a  minor,  the  col- 
lector disputing  his  minority,  and  holding  him  to  be  twenty- 
one  years  of  age.  Only  a  question  of  fact  would  be  in- 
volved, and  the  collector's  decision  would  be  conclusive. 
The  courts  could  not  interfere.  Again,  suppose  a  profes- 
sional tax  demanded  without  having  been  legally  imposed, 
an  attempt  made  to  collect  it  would  be  open  to  interference; 
but  if  the  tax,  as  demanded,  had  been  duly  laid  upon  each 
person  practicing  a  certain  profession,  its  payment,  in  the 
given  instance,  could  not  be  resisted  on  the  ground  that  the 
person  of  whom  the  collector  required  it  was  not  a  mem- 
ber of  that  profession,  or  if  a  member,  was  not  engaged  in 
practice.  So,  too,  in  regard  to  a  tax  on  property.  Suppose 
the  established  legal  rate,  ad  valorem^  to  be  one  per  cent, 
and  the  collector  should  proceed  for  five  per  cent,  his  pro- 
cess could  be  arrested  by  the  courts  as  to  the  excess  above 
the  legal  rate ;  but  were  he  to  levy  for  the  legal  rate  only, 
on  an  erroneous  entry  in  the  receiver's  books,  however  ex- 
cessive the  aggregate  of  the  tax  might  be  on  account  of 
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such  error,  the  courts  could  aflford  no  relief.  With  the  aid 
of  formal  logic,  the  foregoing  examples,  and  others  that 
might  be  put,  may  be  generalized  thus :  Every  claim  for 
taxes  is  reducible  to  a  syllogism  of  which  the  major  pre- 
mise is  a  proposition  of  law,  involving  the  officer's  authority, 
and  tlie  minor,  a  proposition  of  fact ;  if  the  citizen  disputes 
the  major  premise,  and  is  in  the  right,  he  has  a  case  in  which 
judicial  interference  is  not  prohibited ;  but  if  he  controverts 
the  minor  premise  only,  he  has  no  case  for  a  court,  but  must 
pay  the  tax,  and  depend  for  redress  on  action  against  the 
officer,  or  on  petition  to  the  general  assembly.  One  of  the 
examples,  brought  into  syllogistic  expression,  will  suffice  for 
all  purposes  of  illustration  : 

(Major) — The  tax  on  practicing  lawyers  is  ten  dollars  each. 
(Minor)  —  You  are  a  practicing  lawyer.  (Conclusion)  — 
Therefore,  you  are  taxed  ten  dollars. 

What  I  have  suggested  as  the  result  of  principle,  may  not 
be  so  universal  as  to  embrace  all  possible  cases.  Some  cases 
heretofore  decided  by  this  court  are,  perhaps,  not  within 
the  principle.  Others  may  arise  to  which  it  cannot  be 
applied  with  absolute  strictness.  Nevertheless,  it  will  gen- 
erally serve  as  a  guide  ;  and  it  does  so  in  the  case  now  be- 
fore us. 

2.  In  respect  to  each  of  the  complainants,  the  claim  made 
by  the  collector  for  taxes  is  virtually  as  follows :  All  deal- 
ers in  intoxicating  bitters  are,  by  the  act  of  1876,  taxed 
twenty-five  dollare  each,  and,  by  the  act  of  1877,  the  same 
amount ;  and,  by  the  latter  act,  all  dealers  in  spirituous  or 
malt  liquors  are  taxed  twenty-five  dollars  each. 

You  are  a  dealer^  not  only  in  spirituous  or  malt  liquors, 
but  in  intoxicating  bitters  also.  Therefore,  you  are  taxed 
by  the  two  acts  seventy  five  dollars.  The  bill,  though  it 
distinctly  describes  the  complainants  as  dealers  in  intox- 
icating bitters,  as  well  as  in  spirituous  liquors,  etc.^  assails 
both  of  the  premises.  It  explains  the  manner  of  dealing  in 
bitters,  and,  on  account  of  that  special  manner,  insists  that 
the  complainants  are  not  to  be  classed  as  dealei*s  in  intoxi- 
cating bittere  for  the  purpose  of  taxation.     Whether  or  not 
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they  are  dealers  in  intoxicating  bitters,  is  a  question  of  pare 
fact,  and  tiie  tax  oflBcer  has  decided  it.  We  have  seen  that 
the  queotion  was  alone  for  his  decision.  The  point  was  so 
ruled  in  49  Ga.^  195.  Besides,  as  before  observed,  the  bill 
describes  the  complainants  as  such  dealers.  The  bill  attacks 
the  major  premise  on  two  grounds,  one  of  which  is,  that  the 
tax  is  unconstitutional  because  it  is  a  tax  upon  property  and 
not  uniform  and  ad  valorem.  Code,  §5019.  The  tax,  how- 
ever, is  not  upon  property,  but  upon  employment  or  occu- 
pation.    42  Ga.,  506 ;  49  lb.,  195. 

3.  The  other  ground  of  attack  on  the  major  premise  ig, 
that  it  is  too  compi*ehensive,  that  all  dealers  in  spirituous 
liquore,  etc.,  are  not  taxed  by  the  acts  referred  to,  for  that 
dealers  in  the  city  of  Savannah  (the  complainants  included) 
are  not  so  taxed.  For  this  position,  statutory  provisions  of 
long  standing,  giving  to  the  city  of  Savannah  exclusive 
power  to  license  liquor  dealers  within  the  city,  are  relied 
upon.  It  is  contended  that  the  complainants  have  obtained 
licenses,  and  paid  the  established  municipal  fee  or  assess- 
ment, and  that  they  stand  clear  of  general  statutes  imposing 
such  taxes  as  the  present.  The  authority  to  license  dealers 
and  collect  a  fee  or  assessment  therefor,  is  a  regulation  in 
behalf  of  the  city  which  is  altogether  consistent  with  taxing 
such  dealers,  by  the  state  for  its  own  benefit,  on  their  em- 
ployment or  occupation,  after  they  have  Ixjcome  dealers. 
Dealers  in  Savannali  are  not  expressly  excepted  from  the 
general  tax  laws,  and  it  would  do  great  violence  to  hold 
them  excepted  by  implication.  A  point  similar  to  this  was 
made  in  49  Ga.,  sujp^'a,  based  on  the  charter  of  the  city  of 
Augusta,  but  was  not  sustained.  Indeed,  it  was  not  even 
so  much  as  noticed  by  the  court. 

The  chancellor  committed  no  error  in  denying  the  injunc- 
tion prayed  for.  The  dismissal  of  the  bill  is  also  complained 
of,  but  that  part  of  the  chancellor's  judgment  is  not  now 
regularly  before  us.  "VTe  may  say,  however,  that  we  think 
it  correct. 

Cited  by  counsel  for  complainants :  (Judicial  interf erenee) 
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3  KeUy,  233 ;  42  Oa.,  420 ;  43  /*.,  480 ;  44  /ft.,  388 ;  (doubt), 
8  Ga.j  23 ;  (tax — nature  and  constitationality),  Code,  §§5134, 
5019 ;  42  Oa.,  420,  427 ;  41  /J.,  21 ;  (license— dealers  in 
Savannah),  Cooley  Tax.,  175 ;  Bouv.  Law  Die.,  "  License ; " 
36  Ga.,  462 ;  Watkin's  Dig.,  454 ;  Tax  Ordinance  of  Savan- 
nah for  1877 ;  3  Kent's  Com.,  561. 

Cited  by  the  attorney  general  and  Mr.  Falligant  : 
(Judicial  interference),  51  Ga.,  252 ;  42  /J.,  424 ;  20  Am. 
R.,  654,  655,  and  the  cases  referred  to  in  the  first  division 
of  this  opinion  ;  (tax  and  taxing  power),  Bouv.  Law  Die, 
''  Tax ; "  Cooley  Tax.,  21 ;  8  Wall.,  538,  548 ;  4  McLean,  25 ; 
2  Peters,  449,  466 ;  9  Ga.,  341,  352 ;  54  lb,  645 ;  4  Wheat., 
816,  428,  429 ;  4  Peters,  514,  563 ;  11  /J.,  420 ;  53  Ga., 
588 ;  (license — dealers  in  Savannah),  Bouv.  Law  Die,  "  Li- 
cense ;•'  42  Ga.,  596 ;  50  /*.,  530 ;  5  7  J.,  447 ;  29  lb.,  334; 
82  lb.,  214;  20  Am.  R.,  663 ;  1  Humph.,  156 ;  23  Grattan, 
464 ;  46  Penn.  St.,  31 ;  42  Miss.,  472 ;  33  N.  J.,  363 ;  49 
Ga.,19b  ;  (tax  constitutional).  Id;  42  lb.,  596  ;  50  lb.,  530  ; 
52  /*.,  269  ;  20  Am.  R,  654,  655 ;  (equity— remedy),  2 
Otto,  614 ;  20  Am.  R.,  supra. 
Judgment  affirmed. 


The  Georgia  Mutual  Loan  Association  et  cU..  plaintiffs  in 
error,  vs.  James  J.  McGowan  et  al,,  defendants  error. 

1.  Parties  cannot  waive  the  want  of  Jurisdiction  so  as  to  make  experi- 
mental cases  for  the  superior  courts  and  for  this  court. 

2.  The  courts  have  no  Jurisdiction  or  power  to  give  the  tax-payer  an 
injunction  for  the  purpose  of  testing  by  Judicial  intervention  whether 
he  is  liable  in  fact  to  the  tax  assessed. 

Jurisdiction.     Courts.     Injunction.     Taxation.     Before 
Judge  Tompkins.     Chatham  Superior  Court.    May  Term, 

1877. 

51 
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Several  Loan  Associations  joined  in  a  bill,  claimed  that  they 
were  exenipt  from  taxation,  and  prayed  injunction  against 
the  tax  collector  and  sheriff  to  restrain  the  collection  of 
taxes  levied  upon  them.  Defendants  demurred  to  the  bill, 
which  demurrer  was  overruled.  Upon  argument  on  the 
merits  of  the  bill  the  injunction  was  refused,  and  com- 
plainants excepted.  The  record  does  not  show  that  any 
question  of  jurisdiction  was  raised. 

W.  D.  IIabden  ;  W.  U.  Garbard,  for  plaintiffs  in  error, 

R.  N,  Ely,  attorney  general ;  R.  FALLioAirr ;  R  R  Rich- 
ards, for  defendants. 

Jackson,  Judge. 

1.  In  this  case  it  was  said  that  the  want  of  jurisdiction 
was  waived.  It  cannot  be  waived  so  as  to  experiment  npon 
the  courts  in  respect  to  what  persons  come  under  certain 
tax  laws.  The  Code  prohibits  judicial  interference,  and 
parties  cannot  give  jurisdiction  which  the  lawexpressly  for- 
bids. 

2.  This  case  is  covered  by  the  case  of  Decker  et  al,  vi. 
McGowan,  tax  collector,  just  ruled,  and  reference  to  the  facts 
reported,  and  to  the  decision  there,  will  fully  explain  the 
principle  which  controls  here. 

Judgment  aiBrmed. 


The  Piedmont  and  Arlington  Life  Insurance  Compai^ 
plaintiff  in  error,  vs.  Amelia  B.  Lester,  defendant  in 
error. 

1.  It  was  error  to  admit  receipts  for  interest  on  premiums  due  on  in- 
surance policy,  on  proving  simply  that  upon  a  comparison  of  tbe 
signatures  to  the  same  with  certain  other  admitted  signatures  of  the 
agents  of  such  company,  the  witness  was  of  opinion  that  the  bfliM^ 
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writing  was  tbe  same,  he   haTing  no   other   knowledge  on  the 
subject. 

2.  Where  receipts  were  admitted  on  such  proof,  and  at  a  later  stage 
of  the  trial,  the  signatures  were  properly  established,  their  admis- 
sion is  not  ground  for  new  trial. 

3.  Although  a  life  policy  contained  a  provision  that  it  was  to  be  void 
on  failure  of  insured  to  pay  interest  on  premiums  at  the  times  when 
due,  and  that  agents  were  not  authorized  "to  make,  alter,  or  dis- 
charge contracts,  or  waive  forfeitures,"  yet,  if  after  an  installment 
had  become  due,  the  agent  had  notice  that  insured  was  sick,  and 
afterwards  received  the  money  and  transmitted  it  to  tbe  company, 
which  received  it,  the  company  thereby  waived  the  forfeiture. 

Insurance.  Evidence.  New  trial.  Contracts.  Princi- 
pal and  agent.  Waiver.  Before  Judge  Clark.  Sumter 
Superior  Court.    April  Term,  1877. 

Keported  in  the  decision. 

R.  F.  Lyon  ;  G.  W.  Warwick,  for  plaintiff  in  error. 

N.  A.  Smiih  ;  Hawkins  &  Hawkins,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  suit  on  life  policy,  issued  by  plaintiff  in  error 
on  the  life  of  A.  J.  Lester,  husband  of  defendant  in  error, 
to  recover  the  sum  of  $5,000,  less  the  amount  due  the  com- 
pany for  unpaid  premiums,  to  which  said  defendant  pleaded, 
*'  that  the  policy  was  forfeited  by  non-payment  of  the  inter- 
est due  December  30,  1873,  the  same  not  being  paid  until 
the  30th  day  of  January,  1874,  and  that  the  insured  was  not 
then  in  perfect  health,  but  was  sick,  and  of  which  sickness  he 
died  on  the  3d  day  of  February,  1874,  which  sickness  was 
unknown  to  the  company  at  the  time  of  the  acceptance  of 
said  payment.'' 

On  the  trial  of  the  issue^  the  jury  found  a  verdict  for  the 
plaintiff ;  defendant  made  a  motion  for  a  new  trial  on  the 
several  grounds  therein  stated,  which  was  overruled  by  the 
court,  and  defendant  excepted. 
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By  the  teriits  of  the  policj,  the  inanred  was  to  ptj  the 
local  agent  of  the  company,  on  printed  blanks  sent  ont  from 
the  company,  on  the  30th  day  of  December,  1871,  iDterest 
for  one  year  on  the  premium,  to-wit :  the  sum  of  $33.90; 
Pecember  30,  1872,  $67.80  ;  and,  December  30,  1873,  the 
sum  of  $101,70;  the  preminms  being  secnred  by  mortgsge, 
and  due  in  1876,  with  the  following  stipulatione: 

"Aj^ntsof  this  company  are  not  authorized  to  roike, 
alter,  or  discharge  contracts,  or  waive  forfeitares. '  "  And, 
it  is  farther  agreed,  that  nntil  the  expiration  of  the  period 
of  live  years  interest  at  the  rate  of  7  per  cent,  per  aoiiiim, 
is  to  be  paid  in  advance  on  the  accumulated  premiums  each 
year  as  they  would  fall  due  if  paid  in  cash ;  and  in  default 
of  such  payment  of  interest  as  due,  this  policy  to  be  null 
and  void." 

"No  preminms  will  be  received  by  the  company  contin- 
uing  the  risk  after  the  day  named  in  the  policy      •     * 
unless  the  insured  is  in  perfect  health,  and  the  risk  contiDued 
at  the  option  of  the  company." 

"All  the  receipts  of  the  company,  at  any  time,  for  pre- 
miums past  dne  are  viewed  by  the  parties  in  interest  as  Mis 
of  courtesy,  and  not  to  tte  precedents,  or  as  a  waiver  of  tbe 
forfeiture  of  the  policy." 

To  secure  five  years'  premiums  on  this  policy, the  sssored 
gave  a  mortgage,  with  trustees,  on  real  estate,  for  the  ram 
of  $2,421.50,  interest  to  be 
this  clause  of  right  of  sale 
shall  be  made  in  the  pay 
money,  as  it  becomes  dne  ai 
being  required  so  to  do  b 
property  •  •  *  to  dii 
then  payable  upon  the  amoi 

Receipt  from  A.  J.  Lei 
Burke,  agent,  the  order  da( 
1874,  bearing  signature,  J 
Stanly  Beckwith,  general  i 
secretary.  Also  similar  rec 
•-.     '   Tf :-..«,  13.  1873. 
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Plaintiff  introdnced  B.  P.  HoUis,  Esq. ;  Iianded  biin 
the  two  receipts  as  above,  also  two  affidavits  hereto- 
fore used  in  this  case,  purporting  to  be  signed  by  J.  J. 
Hopkins  and  W.  C.  Carriugton,  also  original  policy, 
and  proposed  to  prove  by  him  that  the  signatures  to  the  re- 
ceipts were  similar  to  the  affidavits  and  policy.  Defendant 
objected— objection  overruled.  Witness,  after  comparison, 
said  it  was  his  opinion  that  the  signatures  were  the  same. 
Receipts  were  then  allowed  to  go  to  the  jury  over  defend- 
ant's objection. 

John  Windsor  sworn  by  plaintiff  said  :  He  was  son-in-law 
of  plaintiff ;  F.  E.  Burke  was  agent  of  the  company  here 
at  the  death -of  insured.  Lester  died  February  3,  1874 ; 
had  been  sick  about  a  week ;  had  something  like  pneu- 
monia. He  paid  Burke,  agent,  $101.70 and  took  up  Lester's 
renewal  interest  receipt  for  third  year.  Lester  was  taken 
sick  the  day  before ;  told  Burke.  Lester  was  sick  before 
paying  the  money.  Lester  did  not  get  up  from  that  sick- 
ness. 

F.  E.  Burke,  for  plaintiff,  sworn :  I  was  agent  of  defend- 
ant in  1871,  1872  and  1873,  and  till  after  Lester  died.  I 
issued  this  policy.  I  signed  it.  Lester  paid  me  first  interest 
receipted  in  policy.  He  paid  me  second  payment  as  set  forth 
in  receipt  dated  March  12, 1873.  Mr.  Windsor  paid  me  the 
third  interest  on  the  30th  day  of  January,  1 874.  Either  just 
before  or  just  after  the  third  payment  fell  due,  Mr.  Lester 
asked  me  if  I  had  his  renewal  receipt.  I  then  wrote  for  it. 
[Letter  shown  him  dated  January  16, 1874.]  Yes,  this  is  the 
letter.  I  remitted  the  third  payment  to  the  general  agent,  and 
have  the  company's  receipt  for  it.  The  second  payment  was 
made  a  longer  time  after  it  was  due  than  the  last.  Windsor 
did  not  tell  me  Lester  was  sick  abed.  I  think  he  told  me  he 
was  at  home  sick,  and  would  not  be  down.  I  did  not  at  that 
time  suppose  he  was  sick,  or  I  would  not  have  received  the 
money.  He  was  an  old  man  and  generally  ailing ;  spent 
most  of  his  time  at  our  bank ;  was  one  of  the  directors ; 
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lived  on  the  edge  of  town.     Dr.   Beckwith   was  the  gen- 
eral agent  of  the  company. 

The courtcliarged the  jurj-as follows:  "If,at  thetimethe 
money  was  paid,  Leater,tlie  inanred,  was  sick,  and  that  fact  wae 
communicated  to  the  agent  of  the  company,  notice  to  the 
agent  was  notice  to  the  company,  and  if,  after  encb  notice,  the 
company  received  the  money,  they  waived  the  forfeiture 
and  are  liable  on  the  policy." 

And  refused  to  chaise  as  requested  the  converse  of  tii* 
above  stated  cliarge. 

1,  2.  The  admis-sion  of  the  receipts  in  evidence  on  tbe  tes- 
timony of  HoUis,  was  error,  but  that  error  was  cored  by 
the  introduction  of  Burke  as  a  witness  aftfirwards,  wlio 
proved  the  hand-writing  of  the  signatures  to  the  receipts 
from  his  own  knowledge  thereof,  so  tlmt  the  error  in  admit- 
ting the  receipts  in  evidence  on  the  testimony  of  Mollis,  iras 
no  ground  for  a  new  trial,  these  receipts  having  been  prop- 
erly proved. 

3.  There  was  no  error  in  the  charge  of  the  court,  in  view 
of  the  evidence  in  the  record.  Burke  was  the  defendant's 
district  agent,  and  notice  to  the  agent  of  any  matter  con- 
nected with  the  business  of  his  agency,  was  notice  to  liis 
principal.  But  the  evidence  in  the  record  brings  this  case 
within  the  principle  rnled  by  this  court,  in  Green  vi.  The 
'American  Life  Insurance  Company,  hlth  Ga.  Hep.,  W9- 
Tho  interest  was  due  on  the  policy  by  the  insured,  on  tlie 
30lh  of  December,  11^73,  but  was  not  then  paid.  Bnrke,  tlie 
agent,  called  the  defendant'sattention  to  that  fact  by  letter, 

and  on  the  19th  of  January,  I 

oi-der  upon  Lester,  the  iniiurcd, 
amount  of  interest  due  on  the  po 
1873,  and  forwarded  the  renews 
who  received  the  money  on  tht 
remitted  the  same  to  defendant 
by  the  defendant  upon  Lester, 
wliich  was  due  on  the  policy,  o\ 
was  a  waiver  of  the  forfeiture  o 


AUGUST  TERM,  1877.  817 

Frost  vs.  Borders. 

inent  of  the  interest  which  was  due  thereon  on  the  30th  of 
December,  1873,  and  there  is  no  pretense  that  the  insured 
was  not  in  his  usual  health  on  the  19th  of  January,  1874, 
when  that  order  for  the  payment  of  the  interest  was  drawn 
upon  the  insured  by  the  defendant.  In  regard  to  the  sug- 
gestion made  on  the  argument,  that  the  terms  of  the  policy 
had  not  been  complied  with  as  to  giving  notice  to  the  de- 
fendant of  the  death  of  the  assured,  etc.,  tha  letter  of  the 
defendant's  president  to  Mrs.  Lester,  of  the  Ist  of  Septem- 
ber, 1874,  and  the  affidavit  of  its  president,  made  in  1875, 
on  the  motion  for  a  new  trial,  fully  recognize  the  knowl- 
edge of  its  agents  of  the  death  of  the  insured,  and  who  re- 
sisted the  payment  of  the  policy,  not  on  the  ground  of  the 
want  of  notice  of  the  death  of  the  insured,  but  on  the  ground 
as  stated  in  the  aforesaid  affidavit,  "  that  the  policy  was  for- 
feited by  the  non-payment  of  interest  then  due  and  payable, 
at  which  date  the  insured  was  seriously  sick,  of  whicli  sick- 
ness he  afterwards  died."  In  view  of  the  facts  of  this  case 
as  disclosed  in  the  record,  and  of  the  law  applicable  thereto, 
there  was  no  error  in  overruling  the  motion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Francis  A.  Frost,  plaintiflE  in  error,  vs.  John  A.  Borders, 

defendant  in  error. 

1.  Homestead  and  exemption  rights  are  anomalous  and  peculiar. 
Where  they  are  involved,  substance  is  to  be  regarded  at  the  expense 
of  form  and  of  all  obstacles  arising  out  of  mere  theory.  The  husband 
and  father's  failure  to  urge  the  claims  of  his  family  in  resistance  to 
the  foreclosure  of  a  mortgage  upon  exempt  property,  will  not  hinder 
him  from  arresting  a  sale  under  the  mortgage  fl,  fa.  by  affidavit  of 
illegality,  though  the  land  in  question  was  mortgaged  before  it  was 
set  apart  as  exempt,  and  though  it  was  so  set  apart  before  the  judg- 
ment of  foreclosure  was  rendered.  It  being  apparent  that  the  prop- 
erty could  be  protected  by  claim,  any  doubt  as  to  the  remedy  by  ille- 
gality, where  that  remedy  is  pursued,  should  go  to  uphold  the  pro- 
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ceeding.  and  not  to  defeat  it.  The  end  being  the  same,  the  means 
may  be  spared  the  ordeal  of  nice  criticism. 
2.  Under  section  2047  of  the  Code,  the  wife  alone,  with  the  consent  of 
the  ordinary,  cannot  alienate.  Her  deed,  approved  by  the  ordinary, 
conveying  to  a  third  person,  cannot  be  used  by  the  plaintifiF  in  the 
mortgage  fi.  fa,  to  overcome  the  husband's  affidavit  of  illegality 
founded  on  the  exemption  right. 

Homestead.      Mortgage.      Claim.      Illegality.      Deeds. 

Evidence.    Before  Judge  Buchanan.   Troup  Superior  Court. 

May  Term,  1877. 

• 
In  May,  1866,  Borders  executed  to  Frost  a  mortgage  on 

certain  land  situate  in  Troup  county.  In  February,  1868, 
this  property  was  set  apart  to  Borders  and  family  as  exempt, 
under  section  2040  et  seq.,  of  Code.  Subsequent  to  this  the 
mortgage  was  foreclosed,  to  which  proceeding  Borders  made 
no  defense.  Wlien  the  execution  based  on  the  foreclosure 
was  levied  upon  the  land,  he  set  up  his  exemption  right  by 
affidavit  of  illegality,  the  jury  found  in  his  favor,  and  judg- 
ment was  entered  accordingly. 

The  plaintiff  moved  for  a  new  trial  upon  the  following 
grounds : 

1.  Because  the  court  refused  to  dismiss  the  affidavit  of  ille- 
gality as  being  an  inappropriate  remedy. 

2.  Because  the  court  refused  to  admit  in  evidence  a  deed 
executed  by  the  wife  of  defendant,  on  the  13th  of  Decem- 
ber, 1870,  under  the  approval  of  the  ordinary  of  the  county, 
purporting  to  convey  the  property  levied  on  to  one  R.  J. 
Wood. 

3.  Because  the  court  erred  in  chai^ng  the  jury,  that  if 
they  believed,  from  the  evidence,  that  the  property  levied 
on  had  been  set  apart  to  defendant,  under  the  homestead 
laws  in  force  before  the  adoption  of  the  eonstitution  of 
1868,  then  it  was  not  subject  to  the  execution. 

4.  Because  the  court  refused  to  charge  that  the  failure  of 
defendant  to  set  up  his  homestead  right  in  response  to  the 
rule  nisi  which  issued  on  the  petition  to  foreclose,  precluded 
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him  from  now  availing  himself  of  it  by  affidavit  of  illegal- 
ity. 

The  motion  was  overmled,  and  plaintiff  excepted. 

Ferrell  &  LoNOLEY,  foF  plaintiff  in  error. 

Thomas  H.  Whitakeb,  for  defendant. 
Bleckley,  Jndge. 

Land  was  mortgaged  in  1866.  The  mortgage  was  fore- 
closed in  1873.  Execution  issued,  and  was  levied  upon  the 
premises.  The  levy  was  arrested  and  sale  prevented  by  an 
affidavit  of  illegality  interposed  by  the  mortgagor.  The 
affidavit  set  up  an  exemption  in  behalf  of  the  mortgagor's 
family,  founded  upon  proceedings  had  in  February,  1868. 
These  proceedings  were  in  accordance  with  the  Code,  as  it 
stood  prior  to  the  constitution  of  1868. 

1.  It  is  objected  that  the  mortgage  being  foreclosed,  the 
order  of  sale  is  final,  that  the  exemption  was,  therefore, 
urged  too  late,  and  that  if  it  could  be  urged  at  all,  claim, 
and  not  illegality,  would  be  the  remedy.  Whatever  force 
there  may  be  in  these  objections  on  strict  legal  theory,  or  as 
conducing  to  uphold  mere  form  and  finish  of  practice,  is 
met  and  overcome  by  the  nature  and  object  of  homestead 
and  exemption  rights.  These  rights  are  accorded  mainly 
for  the  sake  of  women  and  children,  and  are  anomalous  and 
peculiar.  In  asserting  them,  the  husband  and  father  is 
heard  for  his  family,  not  for  himself.  Failure  on  his 
part  to  assert  them  in  resistance  to  the  foreclosure  of  a 
mortgage,  even  if  that  is  the  more  appropriate  occasion, 
ought  not  to  work  their  destruction.  His  supineness  should 
have  no  such  extreme  effect  on  rights  which  have  become 
vested  by  law  in  his  family.  Oode,  §2048.  He  alone  can  be 
heard  in  defence  of  the  foreclosure  suit.  /&,  §3965.  The 
wife  and  children  are  not  permitted  to  become  parties  to 
that  proceeding.  Purchasers  from  a  mortgagor  may  go  be- 
hind the  judgment  of  foreclosure  where  their  protection 
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requires  it.  54  6ra.,  462 ;  58  lb..  158.  The  wife  and  mi- 
nor children  are  not  strictly  purchasers  of  property  set 
apart  as  exempt,  but  they  are  persons  for  whom  the  law  feels 
a  special  solicitude.  In  that  solicitude,  the  policy  of  ex- 
emption has  its  source  and  origin.  A  judgment  which 
would  not  conclude  ordinary  purchasers  may  well  be  held 
not  to  conclude  thnn.  If  thev  are  not  concluded,  a  claim 
at  their  instance,  or  on  their  behalf,  would  prevail  against 
the  levy,  and  arrest  the  sale.  This  being  so,  any  doubt  in 
respect  to  "  illegality "  as  a  remedy  should  go  to  uphold 
that  remedy  when  it  is  the  one  adopted.  Where  it  is  plain 
that  the  property  is  exempt,  expense  and  delay  for  the  scle 
purpose  of  exchanging  a  doubtful  mode  of  procedure  for 
one  absolutely  correct,  may  be  spared.  The  end  is  the  im- 
portant matter,  and  being  precisely  the  same  whether  claim 
or  illegality  be  employed  as  means,  the  means  need  not  un- 
dergo nice  criticism.  Law  belongs  to  the  useful  arts,  rather 
than  to  the  fine  arts.  With  its  hold  upon  the  substance,  it 
is  not  anxious  about  the  perfection  of  form. 

2.  The  deed  offered  in  evidence  and  rejected,  was  by  the 
wife  alone,  not  by  both  husband  and  wife,  as  the  Code 
(^2047)  required  it  to  be.  It  was  properly  ruled  out.  What 
aid  to  the  mortgagee  it  would  have  afforded,  had  it  been 
admitted,  has  not  been  brought  within  our  comprehension. 

Cited  by  counsel  for  plaintiff :  (effect  of  foreclosure),  Code, 
S53968;  13  Ga.  389,  393 ;  18  /*.,  488;  56  /ft.,  94. 

Cited  by  counsel  for  defendant :  (exemption-right),  35  fftf., 
180;  (illegality),  Code,  §§3664,  2040, 2046, 3632; 47  Ga.,  452; 
(foreclosure),  Code,  §§3964, 3968  ;  52  Ga.,  605 ;  53  lb.,  280; 
57 /J.,  348;  58  lb.,  64,  top  case;  55  lb.,  579,  582;  45 
lb.,  631;  (alienation),  Code  §2047 ;  55  Ga.,  383;  54  lb.,  168, 
548 ;  45  lb.,  310 ;  53  lb.,  257 ;  56  /&.,  577 ;  Freem.  Judg., 
§355 ;  Rorer  Ju.  Sales.  §556,  chap.  xv. 

Judgment  aflSrmed, 
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David  B.  Harbell,  plaintiff  in  error,  vs.  Henry  G.  Feagin, 

sheriff,  defendant  in  error. 

Where  the  untraversed  answer  of  the  sheriff  shows  that  he  acted  in 
good  faith  in  accordance  with  the  advice  of  two  counsel  whom  he 
consulted,  and  with  the  practice  of  the  court  at  the  time  he  acted, 
and  with  the  rulings  of  the  then  presiding  judge  of  the  circuit,  and 
that  the  plaintiff  in  the  rule  against  him  had  so  ruled  in  similar  cases 
as  judge  of  the  circuit,  and  had  not  moved  this  rule  against  him 
until  the  defendant,  with  all  his  property,  had  left  the  state: 

Held,  that  the  sheriff  was  not  in  contempt,  and  the  rule  against  hira 
was  properly  discharged. 

Sheriff.  Contempt.  Levy  and  sale.  Before  Jud^e 
Crawford.     Stewart  Superior  Court.     October  Term,  1876. 

Beported  in  the  opinion. 

A.  Hood,  by  Z.  D.  Harbison,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Jackson,  Judge. 

The  court  below  discharged  a  rule  against  the  sheriff  on 
the  answer  of  that  officer,  the  traverse  thereto  having  been 
withdrawn,  and  a  motion  made  to  make  the  rule  absolute. 
The  movant  excepted,  and  the  question  is,  was  the 
sheriff's  answer  sufficient  to  purge  him  of  the  contempt  and 
to  authorize  the  discharge  of  the  rule  ? 

The  answer  of  the  sheriff  was,  in  substance,  that  he  levied 
on  property  of  defendant  under  the  distress  warrant  of 
plaintiff,  but  that  some  of  it  was  claimed  by  another  party, 
and  the  balance  was  set  apart  as  exemption  and  homestead 
— ^that  on  18th  of  November,  1868,  the  distress  warrtyit  was 
sued  out — that  the  proceedings  to  set  the  homestead 
apart  were  instituted  on  the  18th  of  November,  1868,  and 
set  apart  on  the  28th  of  the  same  month,  and  recorded  on 
the  1st  of  December  following;  that  he  applied  to  counsel 
to  advise  him  what  to  do,  and  he,  under  their  advice,  deliv- 
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ered  up  the  property  ;  that  two  conneel  so  advised  him,  aod 
that  such  was  the  hiw  then  administered  ia  the  judicial 
circuit,  and  that  it  was  bo  held  by  the  judge  then  presid- 
ing in  the  circuit,  wlio  was  the  present  plaintiff  in  the  dis- 
tress warrant,  and  that  his  constant  practice  at  the  time,  in 
cases  of  otlier  fi.  fas.  and  liomesteade,  was  to  do  the  same 
thing;  that  no  proceedings  were  instituted  against  him  until 
after  a  decision  by  the  supreme  court  that  tlie  rent  was  in 
the  nature  of  purchase  money,  and  the  property  exempted 
liable  to  the,;?,  fa.;  and  that  then  it  was  too  late  for  htm  to 
reimbuFfie  liimself,  as  the  defendant  had  moved  with  every- 
thing he  had  to  Alabama,  before  proceedings  were  begun  by 
the  plaintiff  against  him. 

By  reference  to  a  case  decided  by  this  court  in  56  Ga., 
(il2,  it  will  be  seen  that  a  rule  was  made  absolute  against 
the  sheriff  for  default  in  not  asking  the  advice  of  counsel, 
and  in  that  case  it  was  iotiinated  tliat  if  he  had  consulted 
counsel,  and,  thereby,  had  proved  his  good  faith,  tlie  rule 
would  have  been  discharged.  And  the  reasoning  is  to  the 
effect,  that  when  the  conduct  of  the  sheriff — ^his  acts— shows 
tliat  he  was  trying  to  ascertain  the  law,  and  to  do  his  duty 
with  the  process,  that  the  rule  ought  not  to  be  made  abso- 
lute against  him.  The  foundation  of  the  rule  is  contempt 
of  the  court  in  not  executing  its  process;  but,  when  the 
facts  show  that  the  sheriff  did  what  disinterested  counsel 
told  him  to  do  under  the  law,  and,  moreover,  what  the  pre- 
siding judge  of  the  circuit  held  to  be  the  law,  and  more 
especially  when  the  plaintiff  in  the  rule  against  him  was  the 
very  man  wtio  presided  in  the  circuit  as  judge,  and  had  so 
repeatedly  ruled  tlie  law  to  be,  it  would  be  too  hard  to  hold 
him,  tlie  sheriff,  in  contempt,  and  ma 
after  the  defendant  \a.fi.fa.  had  gon 
fore  the  sheriff  was  moved  against  at 

Judgment  afBnned. 
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Chables  a.  Redd,  trustee,  et  cU,^  plaintiffs  in  error,  vs- 
Henry  S.  Davis,  defendant  in  error. 

1.  In  a  civil  case  founded  on  contract,  transferred  by  the  constitution 
to  the  superior  court,  in  consequence  of  the  abolition  of  the  county 
court,  it  was  competent  for  the  superior  court  to  render  judgment,  in 
November,  1868,  without  a  Jury,  no  issuable  defense  being  filed  on 
oath. 

2.  A  Judgment  against  an  executor  on  a  debt  of  the  testator,  though 
not  expressed  to  be  de  bonis  tetiatoris,  is  amendable  ;  and  even  with- 
out amendment,  It  may,  where  the  executor  is  a  non-resident  of  the 
state  and  insolvent,  and  where  there  were  no  assets  undistributed  at 
the  time  it  was  rendered,  be  the  basis  of  a  bill  in  equity  by  the  cred- 
itor against  devisees  to  reach  assets  distributed  to  them  before  the 
Judgment  was  rendered,  the  executor  himself  being  one  of  the  devi- 
sees and  a  party  defendant  to  the  bill. 

3.  The  legal  title  to  a  devise  sought  to  be  affected  being  in  a  trustee  for 
the  benefit  of  minors,  etc  ,  and  the  trustee  being  one  of  the  original 
defendants  to  the  bill,  the  judgment  did  not  become  dormant  pend- 
ing the  bill  as  to  any  of  the  beneficiaries  of  the  trust. 

4.  Where  the  complainant's  demand  against  the  testator  has  been 
reduced  to  judgment  against  the  executor  after  distribution,  on  suit 
brought  before  the  debt  was  barred,  assets  distributed  to  and  still  in 

-  the  hands  of  devisees, are  not  protected  by  lapse  of  time  or  by  the  stat- 
ute of  limitations,  so  long  as  the  judgment  is  in  full  force. 

5.  Specific  devises  are  liable  to  creditors,  if  creditors  cannot  otherwise 
obtain  satisfaction  Where  the  executor,  as  devisee,  has  an  interest 
in  the  specific  devise,  if  he  has  committed  waste  or  mal-administra. 
tion  to  the  prejudice  of  his  co-devisees,  his  share  in  the  devise  should 
first  b^  applied  to  the  debt ;  but  the  co-devisees  may  also  be  brought 
before  the  court  as  parties,  so  that  contribution  may  be  had  from 
them,  if  justice  requires  it.  By  decree,  the  equities  of  each  and  all 
can  be  ascertained,  defined  and  protected. 

Constitutional  law.  Judgments.  Amendments.  Ad- 
ministrators and  executors.  Statute  of  Limitations.  Equity. 
Debtor  and  creditor.  Contirbution.  Before  Judge  Craw- 
ford.    Muscogee  Superior  Court.    May  Term,  1876. 

Davis  filed  his  bill  against  Hampton  S.  Smith,  trustee, 
and  others,  legatees  under  the  will  of  Hudson  A.  Thornton, 
to  subject  certain  property  which  the  executor  of  testator 
had  turned  over  to  them,  to  the  payment  of  a  judgment 
subsequently  obtained  by  him  against  such  executor. 
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To  this  bill  the  defendants  filed  separate  demurrers.  The 
demurrers  were  overruled,  and  defendants  excepted. 

Whilst  the  case  was  pending  in  this  court,  Smith  died, 
and  Redd  was  made  a  party  in  his  stead. 

All  tlie  material  facts  are  stated  in  the  opinion. 

Thornton  &  Grimes  ;  R.  J.  Moses,  for  plaintifiEs  in  error 
Peabody  &  Brannon  ;  James  Johnson,  for  defendant 
Bleckley,  Judge. 

The  decision  complained  of  was  the  overruling  of  the  de- 
fendants' several  demurrers  to  complainant's  bill  for  want  of 
equity.  In  the  argument  here,  various  points  were  made. 
Such  of  them  as  seem  grave  enough  to  merit  specific  notice 
will  be  disposed  of  in  due  order. 

1.  The  judgment  against  the  executor  is  said  to  be  void 
because  rendered  without  a  jury.  The  action  was  a  civil 
case  founded  on  contract.  The  suit  was  commenced  in 
January,  1868,  in  the  county  court,  which  court  was 
abolished  by  the  constitution  that  took  effect  on  July  2l8t, 
of  that  year.  Code,  §5128.  The  unfinished  business  of  the 
defunct  court  was  transferred  to  the  superior  court,  and 
power  was  conferred  on  the  latter  to  complete  it.  /J.,  §5149. 
The  judgment  was  rendered  without  a  jury  because  no 
issuable  defense  was  filed  on  oath,  /d.,  §5091.  We  see  no 
good  reason  why  the  provision  of  the  constitution  dispens- 
ing with  a  jury  should  not  apply  to  cases  which  were  carried 
into  the  superior  court  by  the  constitution  itself,  or  even 
to  those  which  were  there  before.  The  provision  interfered 
with  no  judgment,  or  vested  right.  It  related  to  the  remedy 
alone,  and  regulated  trial — nothing  else.  It  did  not  deprive 
the  defendant  of  jury  trial,  but  prescribed  a  condition  to 
obtain  it  with  which  he  could  comply  or  not,  at  his  optica 
5  Oa.j  195.  Pending  cases  come  under  the  designation, 
"  all  ca«es,"  and  these  are  the  words  employed.  Why  should 
a  difference  be  made  in  the  mode  of  trial,  founded  on  noth- 
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ing  bnt  the  time  of  instituting  the  suit  ?  In  4  Ga.,  208, 
quite  a  different  question  was  presented.  So  too  in  57  G^a., 
322,  354,  where  it  was  decided  that  appeals  to  a  special  jury, 
entered  before  the  adoption  of  the  constitution,  were  not 
embraced  in  the  provision.  As  to  appeal  cases,  the  consti- 
tution was  not  retroactive.  It  prohibited  any  more  ap- 
peals, in  express  terms,  but  it  did  not  abrogate  those  which 
had  been  already  entered.  The  law  under  which  they  were 
entered,  declared  expressly  that  they  should  be  tried  by  a 
special  jury.  Cobb's  Dig.,  494  ;  Code  of  1863,  §3551.  It 
was  for  the  sake  of  such  a  trial  that  they  were  entered,  and 
on  the  faith  of  having  it,  the  sureties  became  bound  for  the 
eventual  condemnation  money.  To  deny  to  them  such  a 
trial  as  their  contract  contemplated,  because  their  principals 
might  fail  or  refuse  to  comply  with  new  conditions  as  to 
pleading,  would  be  to  introduce  new  terms  into  their  con- 
tract. To  hold  that  the  constitution  of  1868,  denied  to  the 
surety  on  appeal  the  right  to  have  the  eventual  condemna- 
tion money  ascertained  by  a  jury,  would  be  to  hold  that  it  in- 
tended to  discharge  him  by  obliterating  the  appeal,  or  else 
that  it  intended  to  force  him  to  incur  the  new  risk  of  hav- 
ing both  debt  and  damages  measured  by  the  judge,  on  the 
plaintifTs  evidence  alone.  Either  of  these  consequences 
would  be  too  extreme  to  be  accepted  without  being  forced 
upon  the  understanding  by  language  too  plain  to  admit  of 
the  slightest  doubt.  But  where  no  appeal,  and  no  security 
on  appeal,  and  no  prior  judgment  are  involved,  we  are  una- 
ble to  discover  any  ground  for  distinguishing,  in  the  mode 
of  trial,  between  cases  already  pending  in  the  superior  court, 
and  those  not  yet  brought,  when  the  constitution  was 
adopted.  The  engagement  of  a  surety  on  appeal  was  to 
answer  for  the  result  of  another  trial.  To  deny  a  full  trial 
upon  issuable  pleas  that  were  in  when  the  appeal  was  taken, 
would  be  to  interfere  with  the  very  matter  touching  which 
the  contract  was  made.  The  contract  related  to  trial  and 
the  results  of  trial.  38  Ga,y  224.  The  appeal  was  not  to 
the  judge  but  to  a  special  jury. 
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2.  The  jadgmcnt  was  rendered  in  a  salt  against  an  exe<s 
utor,  founded  upon  a  note  given  by  the  testator  in  his  life- 
time.    The  object  of  the  present  bill,  the  complainant  being 
the  plaintiff  in  that  judgment,  is  to  reach  assets  in  the  hxnA& 
of  devisees,  which  were  administered  by  the  executor  before 
the  judgment  was  rendered.     It  is  objected  that  the  jndg- 
ment  is  simply  against  the  defendant  in  the  action,  and  not 
de  bonis  testatoris.    This  is  its  character,  as  appears  from  an 
exhibit  annexed  to  the  bill ;  but  it  is  amendable.    57  Ga.^ 
136,  and  cases  cited.     That  it  is  amendable  would  not,  how- 
ever, in  an  ordinary  case,  entitle  the  complainant  to  preceed 
in  equity  without  stopping  to  have  it  amended.     Lemon  ri. 
Thaxtorij  August  term,  1877.  The  general  rule  is,  that  a  credi- 
tor must  collect  at  law,  and  in  the  effort  to  do  so,  must  purBne 
the  executor  or  administrator  as  far  as  legal  remedies  will  ex- 
tend ;  not  only,  it  may  be,  as  far  as  they  will  extend  against 
the  unadministered  estate,  which  may  remain  in  specie,  but 
also  against  the  representative  of  the  estate,  personally,  if 
he  has  committed  waste.     A  devise,  legacy  or  distributive 
share,  when  duly  administered  before  any  lien  upon  the 
same  has  been  established,  is  not  to  be  followed  by  creditors 
without  necessity.     But,  according  to  the  allegations  of  the 
bill,  the  creditor  in  the  present  case  has  no  resource  which 
he  can  possibly  make  available  for  the  collection  of  his  debt, 
except  to  follow  after  the  devised  estate.     The  executor  is 
a  non-resident  of  this  state,  and  insolvent.     He  is  not  under 
bond.     There  is  no  security  to  account  to  creditors  for  his 
mal-administration.     In  this  condition  of  things,  equity  need 
not  drive  the  complainant  back  into  a  court  of  law  to  have 
the  judgment  amended,  and  to  procure  an  execution  that 
must  needs  be  returned  niMa  bona.    Such  a  return  could 
not  well  be  followed  by  a  suit  against  the  executor  for  a 
devcistavity  because  he  is  beyond  the  jurisdiction.     The  cred- 
itor will  not  be  constrained  to  pursue  him  beyond  seas,  that 
is,  the  boundaries  of  the  state.    Moreover,  he  is  insolvent, 
and  to  run  him  down  would  be  to  catch  nothing  but  a  man. 
According  to  the  chaises  of  the  bill,  there  were  no  assets  of 
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the  estate  in  his  hands,  undistributed,  when  the  judgment 
was  rendered,  and  he  was  insolvent  then  as  well  as  now.  As 
to  his  interest,  as  one  of  the  devisees  in  remainder,  in  the 
property  now  sought  to  be  subjected  in  equity,  that  can  be 
betterjdealt  with  by  means  of  this  bill,  than  it  could  be  at  law 
by  process  of  attachment.  If  he  is  truly  msolvent,  as  the 
bill  alleges,  this  interest  might  at  law  be  as  subject  to  his 
own  personal  creditors  as  to  this  creditor.  His  co-devisees 
are  interested  in  holding  them  oft ;  and  if  it  can  be  done  at 
all,  it  can  be  done  in  equity,  and  probably  there  only,  unless 
by  the  rule  of  the  Code,  which  allows  a  court  of  law  to  ad- 
minister equitable  principles  and  afford  equitable  relief,  on 
prpper  pleadings  for  the  purpose.  This  rule,  however,  does 
not  oblige  equity  to  let  go,  in  order  that  a  court  of  law  may 
take  hold.  Code,  §§3095,  3096.  A  still  better  reason  in 
favor  of  equity  jurisdiction  is,  that  the  devised  property  is 
held,  under  the  will,  by  a  trustee,  who  is  directed  to  make 
sale  thereof  at  the  time  appointed,  and  divide  the  proceeds. 
The  legal  title  is  in  the  trustee  as  yet,  the  trust  not  being 
fully  executed. 

3.  The  rendition  of  the  judgment  was  as  far  back  as 
November,  1868,  and  the  bill  was  filed  in  October,  1873. 
The  devise  in  question  embraced  certain  store-houses  and 
lots  in  the  city  of  Columbus,  and  was  made  to  a  trustee,  in 
trust  for  the  support  and  education  of  the  testator's  grand- 
children, the  holding  for  this  purpose  to  continue  for  the 
term  of  twenty  years  (the  testator  died  in  1859),  and  then 
the  property  to  be,  by  the  trustee,  sold,  and  one-half  of  the 
proceeds  paid  over  to  the  testator's  son  (the  executor  of  the 
will)  ;  and  the  other  half  to  be  invested  by  the  trustee,  and 
managed  during  the  life  of  the  testator's  daughter,  the 
income  to  be  applied  to  her  support  and  the  support  of  her 
children,  and,  at  her  death,  the  corpus  to  be  equally  divided 
among  said  children.  The  trustee,  together  with  the  exec- 
utor and  his  sister,  the  son  and  daughter  of  the  testator,  was 
made  a  party  defendant  to  the  bill  when  it  was  filed,  but 
the  grandchildren  of  the  testator  were  not  then  parties,  and 
52 
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did  not  become  so  until  introduced  by  an  amendment  to  the 
bill  in  December,  1875.  From  the  dates  here  given,  it  will 
be  apparent,  that,  while  seven  years  from  the  rendition  of 
tiie  judgment  had  not  elapsed  when  the  bill  was  filed,  they 
lind  beeu  more  than  completed  when  the  grandchildren 
were  brought  in  as  parties.  On  this  ground,  it  is  contended 
that  the  judgment  is  dormant :  Code,  §2914.  But  the  sole 
defendant  to  the  judgment  is  the  executor,  and  if  it  is  not 
dormant  as  to  him,  it  is  difficult  to  see  how  it  can  be  dor- 
mant as  to  anybody  else.  How  would  you  revive  it  \  Lit- 
igation based  on  a  judgment,  in  whole  or  in  part,  and  affect- 
ing all  the  parties  to  the  judgment  as  parties  to  the  litiga- 
tion also,  has  been  often  held  to  prevent  dormancy — so  often, 
that  it  is  needless  to  cite  the  cases.  A  further  reason  why 
the  judgment  is  not  dormant  as  to  any  of  the  beneficiaries 
of  the  trust,  is,  that  the  legal  title  to  the  trust  property  is  in 
him,  and  he  has  been  a  party  to  the  bill  from  the  beginning. 
In  him  the  trust  estate  was  fully  represented  before  the 
court.  It  is  even  doubtful  whether  it  was  necessary  to 
make  the  grandchildren  parties,  to  prepare  the  cause  for 
a  final  decree :  16  Ga.^  119.  Moreover,  were  the  judgment 
in  fact  dormant,  it  would  still  be  evidence  of  a  debt,  so  long 
as  a  proceeding  to  revive  it  would  not  be  barred :  Code, 
§2914 ;  7  <?a.,  393 ;  8  /6.,  351 ;  21  /J.,  507  ;  22  /i.,  53. 

4.  The  length  of  time  which  has  elapse  since  the  execu- 
tor assented  to  the  devise,  and  the  trustee  entered  into  pos- 
session, is  urged  as  a  defense  to  the  bill  upon  the  prindple 
of  prescription,  or  the  statute  of  limitations,  and  also  npon 
the  more  special  principle  of  stale  demand.  The  judgment 
is  founded  upon  a  promissory  note,  which  was  put  in  suit 
against  the  executor  before  any  statutory  bar  had  intervened ; 
and,  as  we  have  seen  above,  the  judgment  still  retains  all  its 
original  vitality.  The  title  of  the  trustee,  though  supported 
by  continuous  possession,  which  commenced  before  the 
judgment  was  rendered,  has  been  all  the  while  qualified  by 
law  with  a  contingent  liability  in  equity  for  the  payment  of 
tliis  debt:    Code,  §§2467,  3152.     Viewing  this  liability  as 
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adhering  to  a  subsisting  trust,  it  is  not  within  the  ordinary 
statntes  of  imitation :  /&.,  §3196.  Viewing  it  as  the  correla- 
tive of  a  statutory  right,  or  of  a  right  accruing  by  operation 
of  law,  the  period  of  limitation  is  twenty  years  :  lb.,  §2916. 
Viewing  it  as  affecting  the  holder  of  lands  by  actual  adverse 
possession,' without  more,  the  period  is  the  same :  /&.,  2682. 
We  think  it  would  be  more  reasonable  to  class  it  under  any 
of  these  provisions,  than  under  section  2683  of  the  Code, 
which  declares  that  adverse  possession  of  lands,  under  writ- 
ten evidence  of  title,  for  seven  years,  shall  give  title  by 
prescription.  It  is  true  that  a  devisee  holds  under  written 
evidence  of  title,  to-wit :  the  will ;  but  a  part  of  the  law 
applicable  to  the  will  is,  that  the  title  which  it  conveys  is 
not  absolute  and  unconditional  in  equity,  as  against  creditors 
of  the  intestate,  until  their  claims  are  extinguished.  This 
being  the  law  of  the  land,  it  has  the  same  effect  as  if  it  were 
written  on  the  face  of  every  will.  The  holding  of  the  devi- 
see is,  therefore,  in  every  case,  consistent  with  the  creditor's 
equitable  right,  and,  relatively  thereto,  not  strictly  an  ad- 
verse possession,  so  long  as  the  will  must  be  produced  in  aid 
or  support  of  it.  As  to  the  doctrine  of  stale  demands,  any 
discussion  based  on  the  facts  of  this  case  would  be  useless : 
CkKle,  §§2924,  3094,  3196. 

5.  It  is  contended,  finally,  that  this  devise  is  protected 
because  specific ;  but,  according  to  the  bill,  nothing  else  is 
within  the  creditor's  reach.  All  the  rest  of  the  estate  is 
gone,  and  those  taking,  under  the  will,  general  legacies  and 
the  residuum  are  precisely  the  same  persons  who  are  inter- 
ested in  this  devise.  They  are  now  all  before  the  court,  and 
their  respective  equities,  inter  sese,  may  be  adjusted.  Of 
course,  if  the  executor  has  committed  waste,  his  interest  in 
the  devise  should  be  first  appropriated  by  the  decree  to  the 
debt.  The  otKer  defendants  can  be  made  to  contribute  if 
necessary,  and  complete  justice  be  done. 

Cited  by  counsel  for  plaintiffs  in  error :  (judgment  without 
jury),  Code,  §5091;  57  Oa.,  322;  (county  court).  Code,  §§5128, 
5149 ;  (judgment  de  bonis  testatoHsj  etc.),  51  Oa.y  457 ;  52 
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li.,  35,  585  ;  53  Ih.,  387 ;  54  /ft.,  501 ;  7  /ft.,  31 ;  57  Ih. 
148 ;  (following  assets),  Boper  on  Leg.,  843,  844 ;  W^ms  on 
Ex'rs.,  1687,  1776  et  seq. 

Cited  by  counsel  for  defendant  in  error :  (following  assets), 
Code  §3152 ;  55  Oa.,  11 ;  8  /ft.,  43,  106,  460;  20  /ft.,  145; 
6  /ft.,  102. 

Judgment  afiSrmed. 


Walton  K.  Habbis  et  al,j  plaintiffs  in  error,  vs.  The  Wes- 
tern &  Atlantic  Kailboad  Company,  defendant  in 
error. 

An  injunction  should  not  be  granted  on  a  bill  whicb  seeks  to  set  aside 
a  judgment  and  restrain  an  execution  issued  thereon,  because  the 
defendants  were  prevented  from  pleading  a  set-off  to  plaintiifs  suit 
at  law  because  counsel  for  the  defendant  in  the  bill,  the  plaiatiif 
in  the  common  law  suit,  induced  the  complainants  to  believe  the 
common  law  suit  was  settled,  when  the  plaintiff  in  Judgment  is 
entirely  responsible  and  solvent,  and  can  respond  to  any  demand 
complainants  have  against  it,  and  complainants  are  thus  not  remedi- 
less at  law.  If  there  were  equity  in  the  bill,  this  court  would  not 
control  the  discretion  of  the  chancellor,  where  the  facts  were  contro- 
verted and  affidavits  pro.  and  eon.  filed. 

Equity.  Judgments.  Injunction.  Before  Judge  Vo- 
CuTCHEN.    At  Chambers.     Bartow  county.    June  1, 1877. 

Beported  in  the  opinion. 

A.  Johnson;  Stanssll  &  Woffobd,  for  plaintiffs  in  em>r. 
Warren  Akin  &  Son  ;  Julius  L.  Brown,  for  defendant 

Jackson,  Judge. 

This  was  a  bill  filed  by  the  complainahts  to  enjoin  a 
judgment  at  law,  Audfi.  fa.  issued  thereon,  from  being  en- 
forced on  the  property  of  the  complainants. 

The  railroad  company  sued  Harris,  and  Sayre  and  others 
as  securities  on  the  bond  for  the  faithful  discharge  of  duty  by 


AUGUST  TERM,  1877.  831 

Harrto  €i  al.  m.  The  Western  A  A.ti«iitic  BailroMl  Co. 

Harris,  as  agent  at  Kingston.  The  suit  was  brought  in  1874, 
and  the  judgment  recovered  in  1876 — there  being  no  issuable 
plea  filed  on  oath — ^and  the  execution  issued  from  said  judg- 
ment was  levied  upon  the  property  of  Harris. 

The  bill  alleged  the  foregoing  facts,  and  stated  that 
Harris  did  not  owe  the  road  when  the  judgment  was  ob- 
tained, but  that  the  company  owed  Harris,  on  a  fair  settle- 
ment, some  fourteen  hundred  dollars — that  Harris  would 
have  filed  a  plea  to  set  off  this  amount  but  was  prevented 
by  the  fraud  of  John  W.  Wofford,  the  counsel  of  the  road — 
that  Wofford  promised  to  try  to  settle  the  case  with  a  war- 
rant of  seventeen  hundred  and  forty-one  dollars,  which 
Harris  was  entitled  to  receive  from  the  state,  and  induced 
Harris  to  give  him  the  use  of  the  warrant  and  authorize 
him,  Wofford,  to  get  the  money  on  it — that  he,  Harris,  did  so 
to  buy  his  peace  and  to  save  his  securities  harmless — expect- 
ing and  requiring  Wofford  to  get  a  receipt  in  full — ^that  the 
receipt  was  not  taken  in  full,  and  when  Wofford's  attention 
was  called  thereto,  he  said  it  did  not  matter,  the  case  was  set- 
tled— that  hence  no  plea  was  made  and  the  judgment  was 
obtained.  The  prayer  is  for  injunction,  and  to  set  aside 
the  judgment.  On  the  hearing  there  were  affidavits 
and  counter  affidavits,  and  the  receipt  was  in  evidence 
before  the  chancellor,  which  was  from  Wofford  for 
the  sum  mentioned  in  the  bill,  as  paid  on  account  of  this 
case,  but  not  one  word  in  it  about  its  being  in  settlement 
thereof. 

The  chancellor  considering  the  whole  case  on  the  bill,  an- 
swer and  depositions,  refused  the  injunction  and  ordered  the 
fi.fa.  to  proceed  for  the  amount  found  due  thereon,  and 
this  is  the  error  assigned. 

There  is  nothing  in  the  case  to  take  it  out  of  the  ordinary 
rule  that  this  court  will  not  control  the  discretion  of  the 
chancellor  in  refusing  an  injunction  on  controverted  facts. 
Besides,  the  railroad  company  is  amply  able  to  respond  to 
any  suit  which  Harris  or  the  sureties  may  bring  for  the 
money  due  Harris,  or  alleged  to  be  due  to  him,  and  his 
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failure  to  file  the  plea  of  set-off  does  not  preclude  Harris 
from  suing.  He  is  not  remediless  in  the  case,  even  if  he 
was  prevented  by  frand  from  filing  his  plea.  Bnt  it  ap- 
pears from  the  depositions  of  other  counsel  of  the  railroad 
company  that  they  warned  him  that  the  case  was  not  set- 
tled, and  that  in  conversations  with  him  he  admitted,  after 
paying  the  warrant-money  to  Wofford,  that  it  would  take  a 
nice  calculation  to  fix  the  amount  of  his  indebtedness. 

In  any  view  of  the  case,  we  are  not  disposed  to  interfere 
with  the  judgment  of  the  chancellor.  It  appears  to  us  to 
have  been  judiciously  exercised  in  refusing  the  injunction, 
and  the  judgment  must  be  afiirmed. 

Judgment  affirmed. 


Jambs  W.  Macket,  plaintiff  in  error,  vs.  Thb  Obdikabiw 
OF  MuRBAT  AND  WnrrFiELD  CouNiiEs,  defendants  in 
error. 

1.  Charge  upon  assumed  state  of  facts,  error. 

d.  Where  the  buildiDg  of  a  public  bridge  is  let  oat  bj  contnci,  and  the 
county  fails  to  take  the  bond  required  by  §6n  of  the  Code,  it  is  lia- 
ble for  damages  resulting  from  its  defective  constniction,  even  though 
the  injury  complained  of  occurred  more  than  seven  year*  after  iu 
completion. 

BuccKLKT,  Judge,  dissented. 

Chai^  of  Court  County  matters.  Roads  and  bridges. 
Before  Judge  McCctcjhbn.  Murray  Superior  Court  Feb- 
ruarv  Term,  1877. 

Reported  in  the  opinion. 

JoHxsoN  &  McCAMTy  by  Shtxatb  &  WiLUAMBOX*  ^or 
plaintiff  in  error* 

J.  A.  R.  Hanks,  by  brief,  for  defendants. 
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Wakneb,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the 
ordinaries  of  Murray  and  Whitfield  counties,  to  recover  dam- 
ages sustained  by  the  plaintiff  inconsequence  of  a  defective 
bridge,  which  had  been  built  by  the  aforesaid  counties' 
across  the  Conasauga  river  by  letting  out  tlie  same  to  the 
lowest  bidder,  without  taking  a  bond  of  the  contractor 
to  keep  said  bridge  in  repair.  On  the  trial  of  the  case, 
the  jury,  under  the  charge  of  the  court,  found  a  ver- 
dict for  the  defendants.  The  court  charged,  amongst 
other  things,  "  that  if  the  jury  find  that  the  injury  com- 
plained of  by  plaintiff  occurred  more  than  seven  years  aftei* 
the  erection  of  the  bridge,  then  the  defendants  are  not  lia-' 
ble,'*  whereupon  the  plaintiff  excepted.  It  was  admitted  at 
the  trial  that  the  bridge  was  built  by  letting  it  out  to  A.  P. 
Roberts  as  the  lowest  bidder,  and  that  no  bond  was  taken, 
as  required  by  the  Code,  to  keep  it  in  repair,  and  that  it  was 
completed  about  the  1st  of  January,  1867.  The  injury 
complained  of  occurred  in  September,  1874.  If  this  wad 
an  original  question  in  this  court,  I  should  hold  that  the 
counties  were  liable  to  be  sued  for  the  damages  sustained  ad 
corpordtions,  for  the  reasons  expressed  in  my  dissenting 
opinion  in  Scales  vs.  The  Ordinary  of  Chattahoochee  County^ 
41  Georgia  Reports^  229.  But,  according  to  the  ruling' 
of  the  majority  of  the  court  in  that  case,  the  charge  of  the 
court  was  error  in  this  case. 

The  671st  section  of  the  Code  declares  that  "  when  a  pub- 
lic bridge,  ferry,  turnpike  or  causeway  is  let  out,  the  contrac- 
tor must,  in  his  bond,  make  a  condition  also  to  keep  it  in  good 
repair  for  at  least  seven  years,  and  as  many  more  years  a]§ 
the  contract  may  be  for."  The  majority  of  the  court  held  ill 
the  above,  case,  that  if  no  bond  was  taken  from  the  contractor 
as  required,  the  county  would  be  liable  under  the  691st  section 
of  the  new  Code.  It  does  not  appear  for  what  length  of  time 
the  contract  was  made  by  the  contractor  to  keep  the  bridge  in 
good  repair ;  whether  it  was  for  seven  or  more  years.     The 
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charge  of  the  court  assumes  that  there  was  evidence  that  the 
contractor  was  only  bound  by  his  contract  to  keep  tlie  bridge  in 
good  repair  for  seven  years,  whereas  there  was  no  evidence 
for  what  length  of  time  he  contracted  to  keep  it  in  good  repair, 
theref oi*e  the  charge  of  the  court  was  error  for  that  reason. 
But  if  the  contract  Iiad  been  to  keep  the  bridge  in  good  re- 
pair for  seven  years  the  defendants  failed  to  perform  their 
duty,  by  requiring  the  contractor  to  give  bond  as  required 
by  law  for  its  faithful  performance,  and  shall  they  be  al- 
lowed to  take  advantage  of  their  own  neglect  of  duty,  en- 
joined upon  them  by  law,  and  be  placed  in  the  same  condi- 
tion and  have  the  same  protection  after  the  expiration  of 
seven  years,  as  if  they  had  performed  their  duty  i  If  the  law 
makes  them  liable  for  damages  for  not  keeping  the  bridge 
in  repair  for  at  least  seven  years  when  no  bond  and  security 
has  been  taken  of  the  contractor,as  was  held  by  the  majority  of 
the  court  in  Scales  vs.  The  Ordinary  of  Chattahoochee  Coun- 
ty, why  should  they  not  be  liable  as  well  after  the  expiration 
of  seven  years  as  during  that  pericxl }  The  ground  of  the 
defendants  liability  is  a  continuing  neglect  of  duty  from  the 
time  of  making  the  contract  by  the  contractor  up  to  the 
time  of  the  injury.  The  defect  in  the  bridge  which  caused 
the  injury  may  have  i*esulted  from  the  defendants  neglect 
of  duty  in  not  requiring  bond  and  security  of  the  contrac- 
tor— ^who  can  tell  ?  As  a  general  rule,  contractors  do  their 
work  better  when  bond  and  security  is  required  of  them  for 
the  faithful  performance  of  their  contracts,  especially  bridge 
contractors  who  build  bridges  for  the  public.  The  defend- 
ants were  in  default  in  not  performing  their  legal  duty, 
and  should  not  be  allowed  to  take  advantage  of  it  to  shield 
them  from  liability. 

Let  the  judgment  of  the  court  below  be  reversed. 

Jaokson,  Judge,  concurring. 

I  concur  in  the  judgment  pronounced  by  the  chief  jus- 
tice, for  the  reason  that  the  statutes  construed  together 
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make  the  countiee  liable  for  bad  bridges,  where  the  ordina- 
ries fail  to  take  bond,  with  good  security,  from  contractors. 
Code,  §671,  prescribes  that  where  a  public  bridge  is  let  out 
bond  must  be  taken  to  keep  it  in  repair  lor  at  least  seven 
years,  and  as  many  more  years  as  the  contract  may  be  for ; 
and  §691  provides  that  ''  if  no  bond  or  sufficient  guarantee 
has  been  taken  by  the  ordinary,  the  county  is  also  liable  for 
damages.'^  The  idea  is,  that  the  traveler  must  look  to 
the  contractor  ahne^  where  the  ordinary  has  discharged 
his  duty  and  taken  sufficient  bond,  but  where  the  ordi- 
nary has  not  done  his  duty  and  taken  bond,  then  the 
traveler  can  go  upon  the  county  or  contractor,  either 
or  both,  for  damage  from  defective  bridges.  In  this 
case,  no  bond  was  taken  at  all,  though  the  contract 
was  let  to  the  lowest  bidder,  and  the  county  is  liable 
by  the  plain  words  of  the  Code,  as  well  as  the  decision 
of  this  court  in  Scales  vs.  ChattaJiooche^  County^  41 
Ga.j  229,  whether  we  take  the  majority  or  minority  opin- 
ion of  the  judges.  It  makes  no  difference  that  seven  years 
had  elapsed  from  the  completion  of  the  bridge.  If  the  coun- 
ties had  discontinued  the  bridge,  notice  thereof  should  have 
been  given  the  public;  if  not  discontinued,  they  should 
have  let  it  out  again  to  be  kept  in  repair  to  relieve  them- 
selves from  liability.  There  is  no  evidence  that  it  was  dis- 
continued, by  notice  or  otherwise,  and,  it  not  being  made 
safe  for  travel  by  a  contract  to  keep  it  in  repair,  with  bond 
therefor,  the  counties  are  liable,  even  under  the  ruling  of 
the  majority  of  the  court  in  Scales'  case. 

Blecklet,  Judge,  dissented,  but  furnished  no  written 
opinion. 


Alice  K.  Moughon,  plaintiff  in  error,  vs.   Clement  Mas- 

TEBSOK,  defendant  in  error. 

After  a  homestead  is  claimed  and  set  apart,  it  cannot  be  incumbered  by 
mortgage,  except  for  the  objects  specified  in  the  constitution.    A 
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mortgage  on  the  homestead,  executed  by  husband  and  wife,  and 
approved  by  the  .ordinary,  which  purports  to  be  made  to  secure  a 
debt  for  money  borrowed,  "to  enable  us  to  carry  on  our  farming 
interest  on  our  farm  in  Jones  county,  our  present  homestead."  cannot 
be  foreclosed  if  the  truth  be,  that  the  *'  mortgage  was  not  given  for 
taxes,  or  for  money  borrowed  and  expended  in  improvements  upon 
the  homestead,  or  for  the  purchase-money  of  the  same,  or  for  labor 
done  thereon,  or  materials  furnished  therefor,  or  the  removal  of 
incumbrances  thereon."  It  was  error  to  strike  the  wife's  plea  et- 
ting  up  this  defense  in  resistance  to  foreclosure. 

Homestead.  MortgEige.  Before  Judge  BARTLidT.  Jones 
Superior  Court.     October  Term,  1876. 

Keport  unnecessary. 

C.  L.  Bartlett;  Irvin  &  Gresham,  for  plaintiff  in 
error. 

C.  P.  Crawford  ;  Hardeman  ife  Johnson,  for  defendant. 
Bleckley,  Judge. 

The  wife's  plea  negatives,  expressly,  all  the  objects  for 
which  the  liomestead  can  be  incumbered  under  the  constitu- 
tion of  1868 :  Code,  §5135.  Assuming  the  plea  to  be  true, 
the  mortgage  cannot  be  enforced  against  the  property,  while 
the  homestead  right  is  in  existence.  It  may  be  that  it  can, 
after  the  right  has  terminated ;  but  if  so,  it  is  because  the 
mortgage  binds  whatever  is  beyond  the  homestead  estate 
proper.  Whether  it  does  so  or  not,  need  not  now  be  decided. 
Granting  that  it  does,  the  choice  would  lie  between  ren* 
dering  a  judgment  of  foreclosure  now,  with  a  stay  of  sale 
until  the  homestead  right  is  extinct,  (45  (?a.,  631),  and  post- 
poning foreclosure,  as  well  as  sale,  until  after  the  happening 
of  that  contingency.  At  all  events,  if  the  matter  of  the 
wife's  plea  is  supported  by  evidence  at  the  trial,  the  mort- 
gage cannot  be  foreclosed  Offainst  the  homestead  estate^  either 
now  or  hereafter.     It  was  error  to  strike  the  plea. 

Judgment  reversed. 
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Stafford,  Blalock  &  Company,  plaintiffs  in  error,  V8,  Zach- 
ARiAH  H.  Elliott,  defendant  in  error. 

A  geoeral  waiver  of  the  right  of  homestead  to  all  the  property  of  a 
debtor,  in  erne  and  to  be  acquired,  in  a  promissory  note,  without 
words  which  create  any  lien  or  describe  any  particular  property, 
will  not  estop  the  debtor  from  taking  a  homestead,  though  he  may 
have  owned  and  possessed  the  property  set  apart  at  the  time  he 
gave  the  note. 

Homestead.  Debtor  and  creditor.  Estoppel.  Before 
Judge  Hail.    Pilce  Superior  Court.     April  Term,  1877. 

Reported  in  tlie  opinion. 

B.  M.  ToRNEB ;  McCay  &  Tbippe,  for  plaintiffs  in  error. 

J.  A.  Hunt,  for  defendant. 

Jackson,  Judge. 

This  case  involved  the  question  of  the  effect  of  a  general 
waiver  of  the  right  of  homestead  made  in  a  promissory  note. 
The  question  was  submitted  to  the  judge  without  a  jury, 
on  the  following  agreed  facts:  Stafford,  Blalock  &  Co., 
held  a  note  against  Z.  H.  Elliott,  dated  and  due  in  1873. 
Stafford,  Blalock  &  Co.,  sued  the  note  to  judgment,  execu- 
tion was  issued  thereon  and  levied  upon  one  hundred  and 
fifty  acres  of  land;  the  note  was  an  ordinary  promissory  note, 
except  that  it  contained  a  waiver  of  the  right  of  homestead, 
what  is  commonly  called  a  general  waiver;  at  the  time 
Elliott  gave  the  note,  he  owned  the  land;  after  giving  the 
note  he  applied  for  and  procured  a  homestead  on  the  land; 
as  agent  of  his  wife  and  children  he  claimed  it,  and  the  ques- 
tion was  submitted,  whether  the  land  was  subject  or  not. 
It  will  be  observed  that  the  waiver  extended  to  all  the  prop- 
erty of  the  claimant,  that  in  his  possession  or  which  might 
be  subsequently  obtained,  and  none  at  all  was  specified  or 
described,  and  no  lien  of  any  sort  was  created  by  the  note. 
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Judge  Hall  held  tliat  the  claimant  was  not  bound  by  the 
waiver  not  to  take  a  homestead,  and  error  is  assif^ed  on 
that  judgment. 

In  the  case  of  Simmons  vs  Anderson^  56  Oa,^  5  3,  it 
was  ruled  that  when  a  waiver  was  made  of  the  right  of 
homestead  to  a  particular  tract  of  land  specified  in  a  mort- 
gage, which  ga  ve  the  mortgagee  a  lien  thereon,  then,  in  such 
a  case  as  that,  the  mortgagor  could  not  defeat  the  lien  bj 
taking  a  homestead  in  that  particular  tract  of  land;  but 
this  case  is  wholly  unlike  that,  in  that  no  lien  is  created  in 
this  case,  that  no  property  is  described  on  which  the  waiver 
is  to  operate,  that  the  waiver  in  this  case  covers  all  property 
then  or  which  might  be  thereafter  acquired,  while  in  that 
case  it  did  not  appear  but  that  the  mortgagor  owned  other 
property,  real  and  personal,  on  which  he  might  exercise  his 
constitutional  right  in  behalf  of  his  family. 

The  policy  of  the  law,  as  exhibited  in  the  constitution  and 
statutes,  is  undoubtedly  that  women  and  children  -should 
have  a  home  set  apart  out  of  the  father^s  and  husband's 
property,  if  he,  as  the  head  of  the  family,  would  secure  it  to 
them.  Code,  §§5135,  2002,  et  seq.  There  is  nothing 
in  any  decision  of  this  court  which  contravenes  such 
policy.  Of  course,  as  held  in  Bowen  vs.  Bowen^  55 
Ga,^  182,  the  father  nmst  move  voluntarily,  as  the  prop- 
erty is  his  own,  but  in  the  case  at  bar  he  did  move  vol- 
untarily, and  has  exercised  his  constitutional  right  in  be- 
half of  his  family.  The  simple  question  is,  can  he  bind 
himself  never  to  change  his  mind,  if  he  has  once  said  that 
he  would  not  exercise  it,  as  to  all  his  property  then  in  his 
possession,  or  which  he  might  afterwards  own  by  gift  or 
devise  or  purchase  ?  We  think  not.  If  he  obtains  credit 
by  creating  a  lien  on  a  particular  piece  of  property,  and  in 
express  words  make  the  lien  more  secure  by  covenanting 
not  to  take  a  homestead  on  it,  then  he  is  estopped  from  so 
doing,  but  a  general  waiver  like  this  in  a  promissory  note, 
describing  nothing  and  creating  a  lien  on  nothing,  does  not 
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estop  him.    And  so  we  think  is  the  better  h'ne  of  authority 
in  our  sister  states  on  the  subject.     See  9  How.,  N.  Y., 
547  ;  10  /J.,  276;  22  N.  Y.,  249. 
Judgment  affirmed. 


Clabinba  Colksbubt  et  al.y  pkintiffs  in  error,  vs.  Eliza  R, 

Dabt  et  aLy  defendants  in  error. 

The  bill  alleged  that  the  complainants  were  the  beneficiaries  of  a  cer- 
tain trust  estate;  that  the  trustee  had  borrowed  money  and  given  a 
mortgage  on  the  trust  property  to  secure  its  repayment;  that  the 
mortgagee  had  notice  that  the  money  was  not  borrowed  for  the  use 
of  the  estate;  that  proceedings  had  been  commenced  to  foreclose,  to 
which  the  trustee  would  make  no  defense.  The  prayer  was  for  the 
removal  of  the  trustee,  the  cancellation  of  the  mortgage,  and  injunc- 
tion against  its  foreclosure. 

HM,  that  a  demurrer  to  the  bill  was  properly  overruled. 

Equity.  Trusts.  Before  Judge  Tompkins.  Glynn  Su- 
perior Court.    May  Term,  1877. 

Reported  in  the  decision. 

GooDYEAK  &  Habbis,  for  plaintiffs  in  error. 

W.  J.  &  Wm.  Williams,  for  defendants. 

Waieneb,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendants, with  a  prayer  for  an  injunction,  upon  the  allegations 
contained  therein.  The  defendants  demurred  to  the  bill, 
which  was  overruled  by  the  court,  and  the  injunction  prayed 
for  granted,  whereupon  the  defendants  excepted.  The  ob- 
ject and  prayer  of  the  complainants'  bill,  is  to  restrain  the 
defendant,  Colesbury,  from  foreclosing  a  mortgage  executed 
to  her  by  the  defendant.  Dart,  as  trustee,  on  certain  described 
real  estate,  Which  the  complainants  allege  Dart  held  in  trust 
for  them  under  two  trust  deeds,  the  one  executed  by  Bat- 
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cliflE  as  sheriff,  and  the  other  by  Gignilliatt,  conveying  the 
property  to  the  said  Dart  in  trust  for  the  complainants,  who 
pray  that  the  mortgage  may  be  delivered  up  and  cancelled, 
and  that  Dart  may  be  removed  as  their  trustee.  The  alleged 
equity  in  complainants'  bill  is,  that  the  money  borrowed  by 
Dart,  as  trustee,  from  Colesbury,  the  other  defendant,  to 
secure  the  payment  of  which  the  mortgage  was  executed,  was 
not  borrowed  for  the  benefit  of  the  trust  estate,  and  that  the 
defendant,  Colesbury,  the  mortgagee,  had  notice  of  the  same 
when  the  mortgage  was  executed  to  her  by  said  trustee ;  and 
that  the  defendant.  Dart,  has  made  no  defense  to  the  fore- 
closure of  said  mortgage,  and  will  not  make  any,  and  with- 
out the  intei-vention  of  said  court  of  equity  said  mortgaged 
property  will  be  lost  to  said  trust  estate.  Although  the 
complainants'  bill  is  rather  loosely  drawn,  still  there  is 
enough  in  it,  assuming  the  ^legations  to  be  true,  as  the  de- 
murrer does,  to  require  at  least  an  answer  from  the  defend- 
ants ;  and  there  was  no  error  in  overruling  the  defendants' 
demurrer. 

Let  the  judgment  of  the  court  below  be  affirmed. 


MiMS  S.  Wabe,  executor,  plaintiff  in  error,  vs.  The  Cnr 
Bank  of  Macon,  defendant  in  error. 


[Jackson,  Judge,  having  been  of  coonael,  did  not  piwide  In  this  caae.   It 
argued  at  the  la«t  term,  and  decision  reeer%'ed.] 

1.  The  drawer  and  the  indorser  may  be  sued  together  without  joiniiij^ 
the  acceptor.  If  the  indorser  intends  to  raise  the  question  of  Ju- 
risdiction, he  should  do  so  in  distinct  terms,  and  should  make 
the  question  when,  or  before,  pleading  the  merits. 

2.  If,  in  fact,  the  suit  on  a  bill  is  against  drawer  and  indorser,  the 
defendants  should  be  so  described  in  the  declaration.  Omisrion  to 
describe  them  may  be  amended,  where  there  is  enough  set  forth  to 
amend  by.  In  this  case,  direction  is  given  to  restore  the  declaration 
to  its  original  form. 

3.  The  pleadings  will  be  taken,  in  the  supreme  court,  as  cvrrectly  copied 
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in  the  transcript  of  the  record.    A  different  version  of  them  in  the 
bill  of  exceptions  will  be  disregarded. 

4.  In  a  suit  brought  by  the  holder,  upon  a  bill  payable  to  the  order  of 
the  drawer,  and  indorsed  by  him  and  another,  each  indorsing  in 
blank,  the  two  are  to  be  treated  as  indorsers,  or  as  drawer  and 
indorser,  and  not  as  joint  promisors,  though  the  bill  may  have  been 
accepted  for  the  accommodation  of  both.  Relatively  to  the  holder, 
they  are  not  joint  promisors,  though  that  might  be  their  relation  to 
the  acceptor  in  an  action  by  him  for  money  paid  for  their  use  and  at 
their  request.  The  holder  does  not  take  his  title  from  the  acceptor, 
but  from  the  payee  through  the  indorsement.  Without  the  indorse- 
ment as  such  the  holder  would  not  have  the  legal  title,  but  would 
be  an  apparent  stranger  to  the  instrument. 

5.  Notice  to  sue  must  specify  the  county  of  the  debtor's  residence.  It 
is  not  a  compliance  with  the  statute  to  say  "of  Macon,  Georgia/' 
there  being  in  the  state  both  a  county  of  Macon  and  a  city  of 
Macon,  and  the  notice  not  indicating  that  the  county  was  meant 
rather  than  the  city. 

6.  Where  a  draft,  when  presented  for  acceptance  and  accepted,  had  in 
the  body  of  it  a  mortgage  or  crop  lien  in  favor  of  the  acceptor,  and, 
also,  an  undertaking  by  the  drawer  to  deliver  to  the  acceptor,  'at  his 
warehouse,  a  specified  crop  of  cotton,  the  mortgage  or  lien  was  for 
the  protection  of  the  acceptor.  A  holder  of  the  draft  had  no  right, 
and  was  under  no  duty,  to  enforce  the  lien  against  the  cotton  after 
it  reached  the  acceptor's  hands. 

7.  The  draft  specifying  a  certain  rate  of  interest  (not  usurious),  the 
holder  could  collect  at  that  rate  from  the  drawer  and  the  indorser. 
But  the  stipulation  for  attorney's  fees  was  a  part  of  the  contract 
of  the  drawer  with  the  acceptor,  as  to  the  lien,  etc.,  and  falls 
within  49  Oa.,  <M)4,  and  57  lb.,  888.  No  attorney's  fees  are  collecti- 
ble by  the  holder  in  an  action  upon  the  draft. 

8.  The  judgment,  as  well  as  the  declaration,  is  amendable  as  to  the  de- 
scription of  the  defendants,  etc. 

Negotiable  instruments.  Pleadings.  Indorsement.  Prac- 
tice in  the  Supreme  Court.  Lien.  Fees.  Amendment. 
Before  Judge  Hill.  Houston  Superior  Court.  Novem- 
ber Term,  1876. 

The  City  Bank  of  Macon,  on  November  2, 1874,  brought 
complaint  against  George  S.  Haslam,  Jr.,  and  Mims  S.  Ware, 
as  executor  of  Shadrach  Ware,  deceased,  for  $1162.79,  be- 
sides interest,  alleged  to  be  due  ^^  on  a  certain  instrument 
in  writing  in  the  form  of  a  draft,  dated  Jane  7, 1873,  signed 
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by  Baid  Haslam  on  the  face  and  back  thereof,  and  by  said 
Shadrach  on  the  back,  requesting  Campbell  &  Jones  to  ac- 
cept the  same  for  the  accommodation  of  said  George  S. 
Haslam  and  said  Shadrach,  which  the  said  Campbell  & 
Jones  did,  due  five  months  after  date."  Attached  to  the 
declaration  was  a  copy  of  the  instrument  sued  on.  It  was 
in  the  form  of  a  draft,  embracing  within  it  a  factor's  lien 
on  the  drawer's  growing  crops  and  personalty,  to  secure  the 
repayment  of  the  advance  and  ten  per  cent,  counsel  fees ;  also 
a  promise  to  deliver  to  drawees  sufficient  cotton  to  pay  off 
the  obligation  at  maturity.  Across  the  face  of  this  paper 
was  written  the  firm  name  of  Campbell  &  Jones.  It  was 
indorsed  by  George  S.  Haslam,  Jr.,  and  S.  Ware. 
Ware,  executor,  pleaded  in  substance,  as  follows : 

1.  The  general  issue. 

2.  That  testator  was  only  a  security  on  the  note  or  draft; 
that  both  before  and  after  said  paper  matured,  this  defend- 
ant notified  the  plaintiff,  in  writing,  to  proceed  at  once  to 
collect  the  same  out  of  the  principal,  George  S.  Haslam, 
Jr.  That  this  notice  was  given  in  October  and  Novem- 
ber, 1873,  and  in  January,  1874,  whilst  no  proceeding  was 
taken  against  said  Haslam  until  November,  1874. 

3.  That  at  the  time  said  paper  matured,  said  George  S. 
Haslam,  Jr.,  had  in  Campbell  &  Jones'  warehouse,  in  the 
city  of  Macon, bales  of  <!otton,  and  this  defendant  no- 
tified the  plaintiff,  in  writing,  that  said  cotton  was  there 
stored,  subject  to  the  draft  sued  on,  and  to  proceed  to  assert 
its  lien  theron,  which  plaintiff  failed  to  do  for  more  than 
three  months  after  said  notice. 

4th.  That  the  plaintiff  held  other  claims  against  said  Has- 
lam, which  had  no  lien  on  the  cotton  in  possession  of  Camp- 
bell &  Jones,  and  that  notwithstanding  the  written  notice 
to  plaintiff  to  proceed  to  assert  its  lien,  it  failed  and  refused 
to  do  so,  but  that  on  the  contrary  it  allowed  said  cotton  to 
be  sold,  and  the  proceeds  to  be  applied  to  the  payment  of 
the  other  notes  which  it  held  against  said  Haslam. 

According  to  the  bill  of  exceptions,  at  the  trial  term,  long 
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after  the  pleas  were  filed,  the  plaintiff  amended  by  adding, 
in  substance,  the  following  averment :  Petitioner  further 
shows  that  George  S.  Ilaslarn  Jr.,  and  Mims  S.  Ware,  exec- 
utor, are  indebted  to  it  on  a  certain  promissory  note,  made 
by  said  defendants  in  the  form  of  a  bill  of  exchange,  drawn 
by  the  said  George  S.,  on  Campbell  &  Jones,  payable 
to  the  drawer's  order,  with  the  names  of  the  said  defendants 
written  on  the  back  of  said  bill,  and  accepted  by  the  said 
Campbell  &  Jones,  for  the  accommodation  of  said  defend- 
ants. 

As  to  this  amendment  the  record  is  silent. 

To  the  proposition  to  amend  at  the  time  when  made,  the 
defendant.  Ware,  executor,  objected.  The  objection  was 
overruled,  and  he  excepted. 

To  the  proposed  amendment  he  objected,  as  being  illegal 
and  not  in  conformity  to  the  statute,  and  because  it  con- 
tained new  and  distinct  causes  of  action.  These  objections 
were  overruled,  and  he  again  excepted. 

He  then  demurred  to  the  declaration  as  amended,  upon 
the  following  grounds : 

1.  Because  the  acceptors  were  not  joined  in  said  declara- 
tion— that,  as  the  plaintiff  had  elected  to  treat  two  out  of 
the  four  parties  to  said  paper  as  joint  obligors,  he  was  bound 
to  join  all  of  the  parties,  to-wit :  the  drawers,  acceptors  and 
indorsers,  in  the  same  suit. 

2.  Because  the  defendant's  testator  was  only  an  indorser, 
as  appeared  from  the  declaration  and  the  instrument  thereto 
annexed,  and  defendant,  as  his  legal  representative,  should 
have  been  sued  in  that  capacity,  and  not  as  a  joint  obligor. 

3.  Because  the  amendment  set  forth  new  and  distinct 
causes  of  action. 

The  court  overruled  the  demurrer,  and  defendant  excepted- 
The  facts  presented  by  the  testimony,  so  far  as  material, 
are  stated  in  the  opinion. 

The  court  charged  the  jury  as  follows :  "  If  you  are  sat- 
isfied from  the  evidence,  that  Campbell  &  Jones  accepted 
the  draft  sued  on  as  accommodation  acceptors,  at  the  request 
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of,  and  for  the  benefit  of,  Shadrach  Ware,  thev,  at  the  time, 
having  no  funds  of  the  drawer  in  their  hands,  accepting  it 
only  on  condition  that  said  Ware  had  indorsed,  or  would  in- 
dorse, said  draft,  to  indemnify  and  protect  them  from  the 
payment  of  the  same  as  snch  acceptors,  then  the  plaintiff 
would  be  entitled  to  a  verdict  for  the  full  amount  of  the 
principal  of  said  draft,  with  interest  on  the  same  from  the 
date  thereof,  at  the  rate  of  ten  per  cent,  per  annum,  and 
also  ten  per  cent,  on  the  amount  of  principal  and  interest 
due  on  said  draft  at  the  date  of  trial,  for  attorneys'  fees, 
against  the  said  George  S.  Haslam,  Jr.,  and  the  defendant, 
Ware,  as  executor  of  Shadrach  Ware,  deceased."  To  tlii* 
charge  the  defendant.  Ware,  executor,  excepted. 

The  jury  found  for  the  plaintiff  $1,162.79,  principal,  with 
interest  at  10  per  cent,  per  annuin,*and  10  per  cent,  counsel 
fees. 

The  defendant.  Ware,  executor,  assigns  error  upon  each 
of  the  above  grounds  of  exception. 

W.  S.  Wallace  ;  Lyon  &  Nisbet,  for  plaintiff  in  error. 

Jno.  C.  Rutherford  ;  Wooten  &  Simmons  ;  Hall,  Lof- 
ton &  Bartlett,  for  defendant. 

Bleckley,  Judge. 

1.  The  action  was  against  the  drawer  and  the  executor  of 
the  indorser.  ^^  In  all  cases  the  indorser  may  be  sued  in  the 
same  action,  and  in  the  same  county,  with  the  maker,  or 
drawer,  or  acceptor  "  :  Code,  §2782.  Under  the  constitution 
(Code,  §5122,)  it  admits  of  question  whether  this  provision 
for  forcing  the  in.dorser  to  the  drawer's  county  could  not  be 
resisted  by  timely  objection  to  the  jurisdiction.  The  lan- 
guage of  the  constitution  is,  that  '^  suits  against  the  maker 
and  indorser  of  promissory  notes,  or  other  like  instruinent^, 
residing  in  different  counties,  shall  be  tried  in  the  coantj 
wliere  the  maker  resides."  "  Other  like  instruments  "  will 
include  bills  of  exchange ;  but  after  acceptance  of  a  bill  the 
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acceptor,  and  not  the  drawer,  according  to  the  common 
authorities,  stands  in  the  relation  cori*e8ponding  to  that  of  the 
maker  of  a  note :  21  Ga.,  135 ;  1  Parsons  on  Notes  and 
Bills,  54.  The  Code,  however,  seems  to  treat  the  drawer  as 
maker :  section  2773.  Bnt  w^hat  the  indorser  might  have 
done  in  the  present  case  need  not  be  considered,  for  he  waived 
his  right  of  objecting  to  the  jurisdiction  by  pleading  to  the 
merits.  The  Code  declares,  in  section  3461,  that  "if  a  de- 
fendant appear  and  plead  to  the  merits,  without  pleading  to 
the  jurisdiction,  and  without  excepting  thereto,  he  thereby 
admits  the  jurisdiction  of  the  court."  The  suit  was  return- 
able to  November  term,  1874.  On  the  24th  of  May,  1875, 
the  indorser  filed  the  plea  of  "not  indebted,"  and  some 
special  pleas  setting  up  his  discharge.  The  case  was  tried  at 
May  term,  1876.  At  no  time,  so  far  as  appears,  was  any 
distinct  objection  presented  to  the  jurisdiction  of  the  court- 
It  may  be  that  it  was  the  purpose  to  make  that  question  by 
the  various  exceptions  taken  to  the  declaration  before  and 
after  it  was  amended ;  but  if  so,  there  was  no  direct  avowal 
of  the  purpose,  and,  moreover,  all  this  occurred  while  the 
pleas  to  the  merits  were  in.  The  waiver,  under  section  3461 
of  the  Code,  had  already  taken  place.  The  pleas  were  never 
withdrawn. 

2.  The  declaration  seems  to  have  stood  in  its  original  form, 
not  demurred  to  or  otherwise  attacked,  until  the  term  of 
the  court  at  which  the  trial  took  place.  We  think  its 
original  form  was  correct,  and  we  direct  that  form  to  be 
restored  by  amendment.  The  legal  significance  of  the  decla- 
ration, as  it  comes  up  in  the  transcript  of  the  record,  is,  per- 
haps, substantially  the  same  now  as  it  was  then.  Read  in 
connection  with  a  copy  of  the  draft  annexed  to  it,  the  rela- 
tion to  each  other  of  the  parties  sued,  can  be  made  out  witl> 
adequate  legal  certainty — see  13  G^a.,  311 ;  but  the  drawer 
and  indorser  ought,  in  perfect  strictness,  to  be  named  as  such, 
respectively,  and  they  were  so  named  at  first.  Let  the 
proper  designation  of  each  be  restored. 

3.  According  to  the  bill  of  exceptions,  a  part  of  the 
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amendment  made  at  the  trial  treated  the  instniment  de- 
clared upon  as  a  promissory  note ;  bat  no  sach  matter  is 
found  in  the  declaration  itself,  as  the  transcript  of  the 
record  sets  it  forth.  In  this  court,  the  transcript,  and  not 
the  bill  of  exceptions,  is  to  govern  in  respect  to  the  real 
contents  of  the  pleadings.     56  Ga.y  439. 

4.  The  bill  sued  on  was  drawn  by  Haslam,  payable  to 
his  own  order.  He  indorsed  it,  and  then  negotiated  it  to 
Ware  for  value.  This  appears  from  the  evidence.  Ware, 
either  before  or  after  it  was  accepted  by  the  drawees,  in* 
dorsed  it ;  and  after  it  was  accepted,  he  put  it  in  circulation 
with  his  own  name  upon  it  as  second  indorser.  Both  in- 
dorsements were  in  blank.  Now,  with  recpect  to  the  rega- 
larity  of  the  bill,  and  the  proper  designation  of  Ilaslam  and 
Ware  bs  parties,  and  their  relations  to  each  other,  it  is 
wholly  immaterial  whether  Ware  indorsed  before  accep- 
tance or  after,  or  whether  the  acceptance  was  for  the  sole 
accommodation  of  Haslam,  or  for  the  accommodation,  and 
at  the  request  of  Ware,  also.  Haslam  fills  precisely  the 
description  of  drawer  and  first  indorser.  Code,  §2773. 
And  Ware,  having  indorsed  subsequently,  and  paid  valoe, 
has,  as  against  Haslam,  the  rights  of  a  second  indorser. 
Code,  §2780 ;  46  Ga.,  17.  They  are  not  joint  promissors, 
upon  the  billy  in  any  sense  w^hatever.  Grant  that  the  ac- 
ceptors accepted  for  their  joint  accommodation,  and  that 
the  acceptors  were  never  put  in  funds  with  which  to  pay, 
this  would  not  enable  the  holders  to  treat  the  two  indorse- 
ments as  one.  Payment  of  the  bill  by  the  acceptors  out  of 
their  own  funds  would  not  entitle  the  acceptors  to  main- 
tain any  action  whatever  on  the  bill  itself.  They  would 
have  to  sue  for  money  paid,  and  the  bill  wouUl  be  relevant 
as  matter  of  inducement  only.  23  Ga.y  49;  52  /6.,  379; 
54  /J.,  104.  In  52  <ra.,  auprOy  where  it  was  held  that  the 
drawer  and  indorser  were  liable  to  the  accommodation  ac- 
ceptor as  joint  promissors,  it  was  expressly  stated  in  the 
opinion  that  the  action  was  not  on  the  paper,  but  for  money 
paid.     As  the  money  sued  for  was  paid  at  the  request  of 
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both,  they  were  jointly  liable  to  refund  it ;  jnst  as  they 
would  have  been  if  the  request  had  been  made  and  com- 
plied with  without  the  use  of  a  bill.  But  a  suit  by  the  holder, 
as  in  the  present  case,  must  be  on  the  bill  itself ;  and  the 
bill  being  perfectly  regular  as  to  the  parties,  there  is  no 
occasion  for  raising  any  imaginary  difficultities  in  pleading. 
The  parties  sued  are  drawer  and  indorser,  and  as  such  they 
are  liable  to  the  plaintiff  in  this  action.  The  evidence  of 
Jones,  one  of  the  acceptors,  was  utterly  immaterial,  for 
which  reason  it  is  unnecessary  to  decide  whether  the  death 
of  Ware,  the  indorser,  rendered  him  incompetent  to  testify 
or  not.  Any  error  in  the  charge  of  the  court  based  on  his 
evidence,  was  also  immaterial. 

5.  The  defence  insisted  upon  by  the  executor  of  the  in- 
dorser was,  that  he  was  discharged  because  of  notice  given  to 
the  holder  to  sue,  under  the  Code,  §2156 ;  and  because  of 
failure  of  the  holder  to  proceed  against  the  cotton  mort- 
gaged in  the  same  instrument  which  is  now  sued  upon  as  a 
draft  or  bill.  Of  the  notice  to  sue,  it  is  enough  to  say  that 
it  failed  to  give  the  county  of  the  residence  of  the  parties 
to  be  sued,  or  of  any  of  them.  It  described  the  acceptors  as  of 
Macon,  meaning,  most  probably,  the  city  of  Macon ;  but 
as  there  is  also  a  Macon  county  in  the  state,  tlie  notice  was 
ambiguous.  The  statute  entitles  a  creditor  to  be  informed 
by  the  notice  in  what  county  the  debtor  or  debtors  reside, 
against  whom  suit  is  to  be  brought ;  and  it  is  expressly  de- 
clared that  a  notice,  wanting  in  this  requisite,  shall  not  be 
eflfectual. 

6.  In  the  body  of  the  bill  or  draft  declared  upon,  was  a 
crop  lien  or  rftortgage,  and  a  stipulation  to  deliver  cotton  at 
the  warehouse  of  the  acceptors.  This  part  of  the  contract 
was  between  the  drawer  and  the  acceptors,  and  was  for  the 
security  and  protection  of  the  latter.  It  was  the  mode 
adopted  for  putting  the  acceptors  in  funds  with  which  to 
pay  the  draft,  or  (in  case  of  failure  to  deliver  the  cotton)  for 
enabling  them  by  foreclosure  of  the  lien  or  mortgage  to  re- 
imburse themselves  for  advances  which  they  might  have  to 
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make  out  of  their  own  raeans  to  meet  the  draft  at  maturity. 
When  the  bill  was  accepted  and  put  in  circulation,  any  hol- 
der of  the  same  could  look  to  the  acceptors  as  well  as  to  the 
drawer  and  indorsers  for  payment,  but  could  have  no  right 
to  interfere  with  the  security  which  had  been  the  basis  of  the 
acceptance.  In  order  to  pass  that  security  to  the  holder, 
some  assi^ment  of  it  by  the  acceptors  would  be  necessary. 
It  would  not  pass  out  of  the  acceptors  and  into  the  holder 
bv  any  chain  of  indorsement  beginning  with  the  payee. 
The  payee  could  not  indorse  away  the  security  to  which  the 
acceptors  looked  when  they  engaged  their  personal  credit 
and  responsibility  for  the  payment  of' the  bill.  It  is  plain, 
therefore,  that  if  cotton  reached  the  warehouse  of  the 
acceptors  which  was  subject  to  be  appropriated  by  them 
to  this  draft,  they  were  entitled  to  the  custody  of  it,  and 
it  was  neither  the  duty  nor  the  right  of  the  holder  of  the 
bill  to  disturb  their  possession.  36  Ga.^  410;  L  Otto,  93; 
19  Ga,,  73;  Code,  §2779.  It  follows,  that  the  defense  to 
the  action  was  wholly  unavailable  and  inadmissible,  in  so 
far  as  it  rested  upon  a  failure  of  the  holder  to  proceed 
against  the  cotton. 

7.  It  was  objected  that  the  rate  of  interest  mentioned  in 
the  draft  was  not  collectible  by  the  holder,  but  only  the  ordi' 
nary  rate  of  seven  per  cent.  Possibly,  the  promise  as  to  in 
terest  might  be  construed  to  mean  that  the  drawer  would 
pay  to  the  acceptors  at  the  stipulated  rate,  if  the  acceptors 
had  to  advance  money  of  their  own  to  take  up  the  bill.  We 
incline  to  think,  however,  and  so  rule,  that  the  sounder  con- 
struction is,  that  the  bill  itself  was  intended  to  bear  the  con- 
ventional rate  specified,  and  that  the  court  below  was  cor- 
rect in  computing  interest  accordingly.  On  the  subject  of 
attorneys*  fees,  we  entertain  a  different  view.  The  contract 
as  to  them,  appears  to  be  altogether  between  the  drawer  and 
the  acceptors,  and  to  relate  to  the  enforcement  of  the  lien,  etc 
The  cases  in  49  Ga.j  604,  and  57  /6.,  333,  seem  to  apply. 
The  action  being  by  the  holder  upon  the  draft,  we  think 
the  attorneys*  fees  should  be  disallowed,  and  we  direct  that 


AUGUST  TERM,  1877.  849 

ScoUy  &>  Co.  V8.  Batler. 

the  verdict  as  to  them,  be  set  aside,  and  the  jndcrment  be 
redneed  to  correspond  with  the  verdict  as  thus  modified. 

8.  Finally,  the  judgment  can  and  should  be  amended  so 
as  to  conform  to  the  declaration  in  describing  one  of  the  de- 
fendants as  drawer,  and  the  other  as  indorser.  The  Code, 
§3572,  directs,  that  in  judgments  against  sureties  or  indorsers, 
the  relation  of  the  parties  under  the  contract  shall  be  designa- 
ted and  identified,  and  that  execution  shall  issue  accordingly. 
Let  this  be  done. 

Judgment  reversed  in  part,  with  directions  as  indicated 
above. 


Joseph  Soolly  &  Company,  plaintiffs  in  error,  vs.  David 

K.  Butler,  defendant  in  error. 

1.  Where  the  venue  of  the  levy  is  in  Mitchell  county — the  levy  begin- 
ninir.  "Georgia,  Mitchell  county" — and  the  land  levied  on  is 
described  as  lots  numbers  five  and  thirty-six,  in  the  eleventh  district, 
the  levy  will  be  considered  to  mean  those  lots  in  that  district  in 
MitcJiell  countp,  and  will  be  held  sufficiently  plain. 

2.  When  there  is  but  one  defendant  to  the  execution,  and  the  claim  affi- 
davit recognizes  the  land  to  have  been  levied  on  ''as the  propert.y  of 
said  defendant,  George  W.  West,"  the  claimant  is  estopped  from 
excepting  to  the  levy  on  the  ground  that  the  words  *'  as  the  property 
of  the  defendant,"  are  omitted  from  the  levy. 

Claim.  Levy  and  sale.  Estoppel.  Before  Judge  Wright. 
Mit<;hell  Superior  Court.  November  Adjourned  Term, 
18T6. 

Reported  in  the  opinion. 

GuuLEY  &  TowNSEND ;  B.  B.  Bower,  for  plaintiffs  in  error. 

W.  O.  Fleming  ;  James  H.  Spence,  for  defendant. 

Jackson,  Judge. 

This  was  a  claim  case,  and  on  the  trial  the  court,  on  mo- 
tion of  the  claimant,  dismissed  the  levy,  and  the  single  point 
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is,  was  the  levy  sufficient  under  section  3640  of  the  Code. 

1.  The  levy  was  upon  land,  and  in  these  words  :  "  Georgia 
Mitchell  county — I  have  this  day  -levied  the  within  fi,  fa. 
on  lots  of  land  numbers  five  and  thirty-six,  in  the  eleventh 
district.  March  17th,  1875.  A.  G.  Stewart,  deputy  sheriff." 
Section  3640  of  tlie  Code  requires  that  the  property  shall  be 
plainly  described,  as  .well  as  the  interest  of  the  defendant 
therein.  We  think  that  the  property  is  described  with 
sufficient  certainty.  The  numbers  and  district  of  the  lots 
will  be  construed  to  mean  those  numbers  in  the  eleventh 
district  of  Mitchell,  as  the  levy  begins  with  the  words : 
"  Georgia,  Mitchell  county."  The  written  words  on  the 
fi,  fa.  constitute  the  levy,  as  the  property  is  land,  in  this 

state  ;  and  those  words  are  "  Georgia,  Mitchell  county,"  to 
begin  with,  and  the  levy  must  have  *been  made  there,  be- 
cause those  words  are  part  of  the  levy  itself,  and  hence  the 
land  must  lay  in  that  county.     50  Oa.^  423. 

2.  But  it  is  said  that  defendant's  interest  in  the  property 
is  not  described  in  the  levy  ;  that  it  does  not  appear  that  he 
has  any  interest  in  it  at  all,  the  words  "as  defendant's 
property"  being  oniitted  from  the  levy.  The  reply  seema  to 
be  conclusive,  that  the  claimant  is  estopped  from  excepting 
to  the  levy  on  this  ground,  for  the  reason  that  he  himself 
has  sworn  that  it  was  levied  on  as  defendant's  property. 
The  claim  affidavit  so  states  distinctly,  and  this  oath  of  the 
claimant,  by  which  the  whole  case  is  brought  into  court  for 
trial,  should  estop  him  from  a  denial  of  the  truth  of  that 
oath,  if  there  be  such  a  thing  as  estoppel  in  any  case.  54 
Ga.^  296.  It  is  true  that  the  case  there  is  one  of  personal 
property,  and  the  court  intimates  that  the  principle  may  not 
extend  to  real  estate.  But  we  hold  that  where  there  is  but 
one  defendant  xafi.fa,^  and  the  claim  affidavit  sets  out  that 
the  land  was  levied  on  as  defendant's  property,  and  the  ex- 
ception to  the  levy  is  only  tliat  the  levy  does  not  set  out 
that  the  land  is  levied  on  as  defendant's  property,  the  prin- 
ciple ruled  in  54  Oa.^  296,  does  apply,  and  in  such  a  case^, 
the  claimant  is  estopped  from  making  the  objection. 
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As  the  record  is  confused  in  regard  to  the  oflfer  to  amend 
the  levy  and  the  ruling  thereon,  we  say  nothing  about  that 
exception.   . 

Let  the  judgment  be  reversed. 


George  Mansfield,  plaintiff  in  error,  V8.  E,  Barber,  de- 

fendant  in  error. 

For  a  surety  to  resist  a  plain,  absolute  promissory  note,  due  more  than 
ten  months  after  he  signed  it.  by  setting  up  a  parol  cotemporaneous 
agreement,  to  the  effect  that  he  was  to  remain  surety  for  a  few  days 
only,  and  then  be  discharged,  his  plea,  alleging  that  the  parol  stip- 
ulation was  left  out  of  the  writing  by  mistake,  on  his  part,  and  by 
fraud  on  the  part  of  the  creditor,  should  specify  in  what  the  mistake 
consisted,  and  how  it  came  to  be  committed,  and  in  what  the  fraud 
consisted;  and.  moreover,  that  the  parties,  one  or  both,  intended  to 
insert  the  omitted  matter,  or  have  it  inserted.  If  it  is  apparent,  on 
the  face  of  the  plea,  that  no  such  intention  was  entertained,  but  that 
the  surety  simply  trusted  to  the  parol  promise  for  his  protection, 
and  the  precise  nature  and  manner  of  his  mistake  are  not  alleged, 
the  plea  will  be  stricken. 

Jacksok,  Judge,  concurred  on  apecial  grounds. 

Principal  and  security.  Pleadings.  Mistake.  Fraud. 
Before  Judge  Hall.   Clayton  Superior  Court.   March  Term, 

1877. 

Reported  in  the  opinion. 

James  T.  Spence,  for  plaintiff  in  error. 

TiGXSR  &  HoDNET ;  P.  L.  Mtnatt,  for  defendant. 

Bleckley,  Judge. 

The  promissory  note  declared  upon  was  as  follows :  "  By  the 
first  day  of  October,  1875,  we  or  either  of  us  promise  to 
pay  E.  Barber,  or  order,  one  hundred  and  eighty  13-100  dol- 
lars, value  received ;  and  if  not  punctually  paid,  interest  at 
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the  rate  of  two  and  one-half  per  cent,  per  month  from  date. 
December  11,  1874.  A.  A.  Morris. 

George  Mansfield,  Security." 

The  action  was  commenced  on  the  10th  of  August,  1876, 
and  was  by  the  payee  against  both  of  the  makers.  The 
principal  became  bankrupt,  and  the  action  proceeded  against 
the  surety  alone.  The  latter  pleaded  on  oath,  specially,  that 
he  signed  the  note  at  the  plaintiff's  request ;  that  the  plain- 
tiff said  he  wanted  him  on  the  instrument  as  security  for  a  few 
days  only,  adding  that  Miss  N.  A.  Morris  had  agreed  to  become 
security,  but  that  he,  the  plaintiff,  could  not  at  that  time  see 
her  and  procure  her  signature ;  that  he  was  in  a  hurry  to 
start  upon  a  trip  which  would  detain  him  from  home  some 
two  weeks,  and  that  if  defendant  would  stand  on  the  note 
until  he  could  return,  it  was  all  he  wanted.  The  plea  al- 
leged, further,  that  defendant  signed  with  the  distinct  un- 
derstanding that  he  was  to  be  bound  for  a  few  days  only, 
until  plaintiff  could  return,  and  that  he  then  was  to  be  re- 
leased ;  that  plaintiff  returned  in  about  two  weeks,  but  took  no 
steps  to  have  Miss  Morris  sign  or  defendant  released  ;  that  the 
writing  declared  upon  does  not  contain  the  whole  contract, 
so  much  of  tlie  same  as  is  above  set  forth  having  been  left 
out  of  the  instrument  by  accident  and  mistake.  The  plea 
alleged,  further,  that  the  defendant's  contract  with  the  plain- 
tiff was,  that  he  was  to  stand  security  for  a  few  days ;  tliat 
this  condition  was  left  out  of  the  writing  by  mistake  on  the 
part  of  the  defendant,  he  relying  fully  on  the  statements  of 
the  plaintiff  that  the  suretyship  would  last  only  a  few  days, 
until  the  plaintiff  could  return  ;  that  the  stipulations  were 
left  out  of  the  writing  by  fraud  on  the  part  of  the  plaintiff, 
he  being  in  a  great  hurry,  and  pretending  that  he  merely 
wanted  the  defendant  to  stand  for  a  few  days,  in  case  death 
should  occur  to  the  principal ;  that  by  these  fraudulent  acts, 
the  plaintiff  procured  the  defendant  to  sign  the  note,  with 
the  understanding  that  he,  the  defendant,  was  to  be  dis- 
charged in  a  few  days.  The  striking  of  this  defense  by  the 
court,  on  the  plaintiff's  motion,  is  the  error  complained  of. 
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What  accident  happened  to  prevent  all  the  contract  from 
being  reduced  to  writing  ig  not  hinted  by  the  plea.  In  what 
tlie  mistake  consisted,  which  resulted  in  omitting  from  the 
writing  a  part  of  the  contract,  is  not  alleged.  Was  it  a  mis- 
take of  fact,  or  a  mistake  of  law  i  Did  the  defendant  be- 
lieve erroneously,  that  the  writing  contained  more  than  it 
did  contain,  so  as  to  make  his  mistake  one  of  fact ;  or  did  h^ 
err  in  estimating  the  legal  operation  of  the  instrument,  so 
as  to  make  his  mistake  one  of  law^  21  G^a.,  118.  The 
writing  is  very  brief  and  very  explicit.  It  would  be  diffi- 
cult to  misunderstand  it,  and  no  misunderstanding  of  it  is 
alleged.  The  plea  does  not  aver  or  intimate  that  the  par- 
ties, or  either  of  them,  intended  to  insert  the  omitted  mat- 
ter, or  any  pait  of  it.  On  the  contrary,  from  the  terms  and 
tenor  of  the  plea,  it  is  plainly  inferable  tliat  no  such  inten- 
tion existed.  The  parties,  doubtless,  if  the  plea  is  true,  did 
precisely  what  they  intended  :  that  is,  they  purposely  en- 
tered into  a  written  contract  which  was  absolute  and  uncon- 
ditional, agreeing,  at  the  same  time,  to  qualify  and  control 
it  by  parol  stipulations  wholly  inconsistent  with  the  writing. 
What  the  defendant  promised,  in  writing,  was  to  pay  money 
by  a  time  specified,  more  than  ten  months  in  the  future. 
His  oral  agreement  was,  never  to  pay  it,  or  any  part  of  it, 
but  to  be  a  surety  on  the  instrument  for  a  few  days  only, 
and  then  be  discharged.  According  to  this  agreement,  his 
suretyship  was  nothing.  He  was  bound  for  nothing.  The 
not€,  bv  its  face,  was  not  to  mature  for  more  than  ten  months. 
If  the  defendant  was  to  be  discharged  in  a  few  days,  of  what 
avail  was  his  signature,  and  to  what  end  did  he  sign  ?  In  the 
face  of  such  an  absurdity  as  his  suretyship  would  be  reduced 
to,  by  setting  up  the  parol  contract,  the  rule  for  pleading  mis- 
take ought  to  be  held  with  great  strictness.  That  rule  is 
deducible  from  21  Ga.^  supra^  and  40  Ga.^  109.  It  requires 
that  the  matter  and  manner  of  the  mistake  should  be  alleged. 
Here  the  result  or  consequence  is  alleged,  but  the  matter 
and  manner  are  omitted.  In  precisely  what  did  the  mistake 
consist?  and  how  did  the  defendant  happen  to  commit  it? 
To  these  questions  the  plea  affords  no  answer. 
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As  to  the  fraud  imputed  to  the  plaintiff,  the  general  »am 
of  it  is,  that  he  procured  the  note,  so  far  as  the  defendant's 
signature  is  concerned,  by  a  parol  agreement  wholly  incon- 
sistent with  the  face  of  the  instrument,  and  then  failed  to 
comply.     There  is  no  express  allegation  that  he  misrepre- 
sented any  fact,  or  resorted  to  any  artifice     That  Miss  Mor- 
ris had  agreed  to  become  security,  is  not  denied ;  that  plain- 
tiff was  in  a  hurry,  is  not  denied ;  that  he  was  going  on  m 
trip  from   home,  and  actually  went,  is  not  dented ;  nor 
is  it  even  denied,  directly,  that  the  plaintiff's  purpose  was 
what  he  represented  or  pretended  it  to  be.     Insincerity  is 
rather  intimated  than  alleged ;  and  the  pleader  seems  to  relj 
on  some  general  inference  of  turpitude  which  the  court  is 
expected  to  draw  from  all  the  circumstances  taken  together, 
and  especially  from  the  ultimate  fact,  that  the  plaintiff  failed 
to  perform  what  he  had  promised.     There  is,  however,  an 
express  allegation  that  the  oral  stipulations  were  left  ont  of 
the  writing  by  fraud  on  the  part  of  the  plaintiff.     But  this, 
we  think,  is  made  nugatory  by  the  general  tenor  of  the  plea, 
which  shows  that  neither  of  the  parties  ever  intended  these 
stipulations  to  become  a  part  of  the  writing.    It  is  quite 
manifest  that  nothing  of  the  sort  was  contemplated ;  and 
that  infirmity  of  the  whole  case  is  as  disastrous  to  the  theory 
of  fraud  as  it  is  to  the  theory  of  mistake.     An  all^;ation  of 
fraud,  any  more  than  an  allegation  of  mistake,  cannot  be 
used  as  a  mere  cover  to  bring  in  an  oral  agreement,  cotem- 
poraneous  with  the  note,  and  in  variance  of  its  terms.    We 
think  this  forbidden  result,  is  the  one  really  aimed  at  by  this 
plea.     52  Ga.,  149 ;  53  //>.,  18 ;  54  /*.,  289 ;  56  /*.,  31 ;  49 
/*.,  370;  44  Ib„  662;  43  lb.,  190,  333,  423;  41  /*.,  675; 
40  lb,,  199 ;  21  /J.,  118 ;  57  76.,  319 ;  13  76.,  193, 208, 210 ; 
5  7J.,  373;  52  lb.,  448,  570;  50  lb.,  211;  36  lb.,  454; 
3  Phil.  Ev.  C.  &  H.,  p.  1458,  n.  976. 

In  argument,  the  two  cases  in  30  Ga.,  93,  306,  were  urged 
upon  us  as  in  point.  But  those  cases  are  not  like  the  pres- 
ent. In  them  the  parol  evidence  went  more  to  the  consid- 
eration than  to  the  written  promise.     The  creditor,  in  each 
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of  them,  stipulated  concerning  somjthing  of  value,  and  of 
that  something  the  surety  was  to  have  the  benefit.  Tliere,  the 
subject  matters  contracted  about  comprehended  more  than 
the  suretyship.  Here,  the  subject  matter  was  the  surety- 
ship alone,  and  the  unwritten  part  of  the  bargain  would  en- 
tirely nullify  that  which  was  written.  The  real  claim  is, 
that  out  of  one  and  the  same  transaction  arose  both  an  obli- 
gation and  a  release,  at  the  same  instant ;  for  a  covenant 
never  to  sue,  is  a  release  (Code,  §2861),  and  a  stipulation  to 
discharge,  in  a  few  days,  from  a  note  which  has  more  than 
ten  months  to  run,  negatives  the  possibility  of  a  suit  to  co- 
erce payment.  This  looks  less  like  a  condition  repugnant 
to  the  main  grant,  than  a  main  grant  repugnant  to  itself. 
Perhaps  the  case  in  10  Serg.  &  Kawle,  290,  may  be  a  prece- 
dent for  overturning  a  note  like  the  one  before  us ;  but  if 
it  is,  we  are  not  at  liberty  to  follow  it,  were  we  inclined,  for 
so  construed,  it  is  antagonistic  to  several  decisions  of  this 
court  above  cited. 

Cited  for  plaintiff  in  error,  28  Ga.,  165 ;  Code,  §8808 ;  43 
Ga.,  382 ;  10  lb.,  235 ;  17  /*.,  522  ;  25  /J.,  85, 86 ;  30  /J., 
93,  306 ;  8  lb.,  559 ;  16  Wall.,  3 ;  4  Cranch,  219 ;  27  Ga., 
54.     Per  contra.  Code,  §§3801  to  3804 ;  33  Ga.,  491. 

Judgment  affirmed. 

Jackson,  Judge,  concurred  as  follows  : 

I  concur  solely  on  the  ground  that  the  plea  set  out  that 
the  surety  was  to  be  released  before  the  note  ever  was  due, 
and  hence  flatly  contradicted  the  writing  and  made  it  a  nul- 
lity. If  the  plea  had  alleged  that  the  note  had  fallen  due 
prior  to  the  time  at  which  the  security  was  to  be  discharged, 
and  another  substituted  in  his  stead,  and  that  such  was  the 
true  contract  of  the  parties,  and  that  it  was  not  carried  out 
by  the  plaintiff,  I  should  hold  that  the  plea  would  have  been 
good,  and  the  fraud  would  have  been  sufficiently  set  out  in  it. 
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Arnett  v9  Paalett,  «din*r. 

Felix  G.  Arnett,  plaintiff  in   error,    V8.    Mascellus  N. 
Paulett,  administrator,  defendant  in  error. 

1.  The  question  of  the  credibility  of  witnesses  is  peculiarly  one  for  tiie 
jury,  and  wheti  testimony  is  conflicting  and  they  decide  the  conflict, 
and  the  decision  meets  the  approval  of  the  presiding  judge,  this 
court  will  not  interfere. 

2.  If  the  evidence,  said  to  be  newly  discovered,  be  mainly  cumulative, 
and  could  have  been  discovered  and  used  at  the  trial  with  ordinair 
diligence,  a  new  trial  will  not  be  granted  therefor,  especially  if,  from 
its  vagueness  and  uncertainty,  it  would  hardly  change  the  verdict. 

New  trial.  Newly  discovered  evidence.  Before  Jndge 
Wright.  Decatur  Superior  Court.  Noveml>er  Adjourned 
Term,  1876. 

Reported  in  the  opinion. 

GiiRLEY  &  TowNSEND,  for  plaintiff  in  error. 

Bower  &  Bower,  by  brief ;  Charles  G.  Campbell,  for 
defendant. 

Jackson,  Judge. 

M.  N.  Paulett,  as  administrator  on  the  estate  of  Lncias 
Paulett,  sued  Arnett  for  wages  of  his  intestate  in  keeping 
a  bridge  for  Arnett. 

The  amount  sued  for  was  five  hundred  and  twenty-five 
dollars  and  eighty-five  cents.  The  jury  found  three  hun- 
dred and  thirty-five  dollars.  The  defendant  moved  for  a 
new  trial,  on  the  grounds  that  the  verdict  was  contrary  to 
the  evidence  and  the  law,  and  on  account  of  newly  discov- 
ered testimony.  The  presiding  judge  overruled  the  motion, 
and  defendant  excepted. 

1.  The  administrator  proved  by  his  own  evidence  the  ac- 
count and  services ;  the  defendant,  who  was  sworn  withont 
objection,  so  far  as  the  record  discloses  the  facts,  testified 
that  the  bridge  was  in  the  hands  of  a  receiver  a  eonsiden- 
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e  part  of  the  time  that  plaintiffs  intestate  kept  it,  and  that 
e  receiver  was  to  pay,  and  did  pay,  intestate.  The  admin - 
rator  testified  to  admissions  of  the  defendant,  and  state- 
3nt8  by  him,  inconsistent  with  the  assertion  that  his  intes- 
e  had  been  paid.  If  the  administrator  was  believed  by 
?  jury,  the  ease  was  with  the  plaintiff;  if  Arnett  was  he- 
lped, it  was  with  him. 

The  jury  found  for  the  administrator  the  larger  part  of 
chiirn ;  the  jndge  who  presided  was  satisfied;  and,  of 
rse  we  will  not,  on  a  question  of  the  credibility  of  wit- 
scs,  interfere,  especially  when  the  salient  part  of  defend- 
s  evidence,  to-wit :  statements  to  him  of  the  dead  man^ 
lid  liave  been  ruled  out  if  objected  to — defendant  being 
rly  incompetent  to  tell  the  jury  what  passed,  about  the 
ract  or  services  or  payments,  between  the  intestate  and 
self. 

In  respect  to  the  newly  discovered  evidence,  it  is 
igh  to  say  that  it  consisted  of  one  affidavit  of  one  wit- 
who  swore  to  sayings  of  the  deceased  from  which  it 
t  have  been  possibly  inferred  that  he  had  been  paid — 
Lst  in  part — by  the  receiver;  but  the  sayings  were  vague 
mcertain,  and  besides  only  cumulative  of  what  Arnett 
worn  in  the  main. 

nay  be  added  that  the  witness  lived  in  the  neighbor- 
was  familiar  with  the  bridge  when  kept  by  the  de- 
1.  It  was  natural  to  have  inquired  what  he  knew  about 
atter ;  no  inquiry  was  made,  and  no  diligence  used  to 
the  testimony  either  by  the  defendant  or  his  counsel, 
t  may  be  said  further  that  the  jury  did  not  render  a 
t  for  the  whole  sum  proven  by  the  administrator,  but 
ted  nearly  two  hundred  dollars  therefrom.  So  that 
•diet  was  probably  about  right,  and,  in  every  view  of 
ie,  the  judgment  should  be  affirmed. 
t^inent  affirmed. 
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Gray  et  al.^  admire,  ««.  WUIiDgham. 

Fkank  p.  Gray  et  al.^  administrators,  plaintiffs  in  error,  m* 
Joseph  Willingham,  defendant  in  error. 

[This  case  was  argaed  at  the  lant  tenn  and  deciflion  reserved.] 

Doubt  is  to  be  given  in  favor  of  the  judgment  below.    The  party 
alleging  error  must  make  it  appf'ar. 

New  trial.  Before  Judge  McCutchen.  Gordon  Superior 
Court.     September  Term,  1876. 

Keport  unnecessary. 

J.  A.  W.  Johnson  ;  Woffobd  &  Milnbb  ;  A.  Johnson  ; 
D.  A.  Walker,  for  plaintiffs  in  error. 

W.  K.  MooRE,  for  defendant. 
Bleckley,  Judge. 

In  this  case,  though  it  involved  law  and  fact,  and  the 
facts  were  numerous  and  complicated,  the  court  acted  as 
both  judge  and  jury,  the  parties  consenting  to  that  mode  of 
trial.  The  law  and  the  facts  are  thus  before  us  blended  in 
one  mass.  In  delivering  his  charge  as  judge  silently  to 
himself  as  jury,  we  know  not  what  legal  propositions  the 
court  laid  down.  We  suppose  we  must  give  him  the  bene- 
fit of  every  presumption  on  both  branches  of  the  case ;  and, 
so  doing,  we  cannot  pronounce  with  due  legal  certainty 
that  he  erred.  We  can  suspect  him  of  error,  but  cannot 
convict  him.  We  held  up  the  case  from  the  last  term,  when 
it  was  argued,  until  the  close  of  the  present  term,  and  used 
all  reasonable  diligence  to  discover  the  alleged  errors.  But 
the  farthest  advance  we  could  make  was  into  doubt.  We 
entered  that  dim,  misty  atmospliere,  and  could  neither  go 
forward  nor  return.     There  we  rest 

Judgment  affirmed. 
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Greene  v$.  The  State. 


Grkexe,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

lion  that  the  names  of  certain  grand  jurors  who  found  the  bill 
ictment  are  not  set  out  in  full,  but  only  by  the  initials  of  the 
names,  and  that  the  name  of  no  piosecutor  is  indorsed  on  the 
indictment,  are  matters  of  form  merely,  and  if  good  at  all, 
red  by  verdict,  and  are  not  good  in  arrest  of  judgment, 
videnee  is  ample  to  sustain  the  verdict  of  the  jury,  and  the 
properly  overruled  the  motion  for  a  new  trial. 

inal  law.  Jnrors.  \rerdict.  Beiore  Judge  Hall, 
Superior  Court.     May  Term,  1877. 

ne  was  tried  for  murder.  The  evidence  for  the  state 
brief,  as  follows :  Thomas  Lowe,  the  man  killed,  inar- 
eene's  dau^rhter  some  two  vears  before  the  homicide, 
defendant  was  very  much  opposed,  and  was  several 
eard  to  threaten  Lowe's  life.  They  lived,  however, 
ar  together,  their  doors  being  only  a  few  feet  apart, 
time  of  the  homicide  there  was  some  cotton  stored  in 
house,  part  of  which  belonged  to  him  and  part  to  his 
in-law,  defendant's  wife.  He  took  down  that  which 
id  to  him  for  iiis  wife  to  use.  Defendant's  wife  came 
it,  and  began  quarreling,  saying  that  he  was  treating 
ly.  She  returned  to  defendant's  house,  continuing 
ible.     Defendant  began  to  curse  Lowe,  and  told  his 

say  no  more  about  "the  damned  rascal."  Lowe 
to  the  door  and  asked  defendant  the  reason  for  curs- 
1.  Defendant  replied  that  "  he  told  a  damned  lie 
lie  cotton."  Lowe  denied  it.  Defendant  repeated 
we  "  did  act  the  damned  rascal ;  that  he  had  been 
ig  him  (Lowe)  for  a  long  time,  and  wanting  to  get 

him."  Lowe  again  denied  telling  a  lie,  and  added 
iter  he  told  the  truth  about  it,  if  lie  didn't  believe  it, 
aot  give  a  damn."  Defendant  thereupon  ran  from 
se  into  Lowe's,  where  he  had  left  his  gun,  and  seized 
^ve  turned  to  see  what  he  was  doing  ;  as  he  did  so, 
mt  fired ;   the  shot  passed  through  Lowe's  arm  and 
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Qreene  V9.  The  State. 


into  his  side ;  he  died  in  a  few  hours.  lie  was  not  seen  to 
have  any  weapon.  When  shot,  he  tnrned  to  sit  down. 
Defendant  ran  up  to  strike  hiui,  but  was  pushed  off  by  his 
daughter.  He  then  left.  Since  the  killing  defendant  has 
been  heard  to  say  that  he  shot  Lowe  for  nothing. 

defendant's  evidence  related  mainly  to  hi:>  peaceable  dis- 
position, and  the  violent  character  of  deceased.  In  his  state- 
ment he  claimed  that  deceased  was  advancing  on  him  with 
a  knife. 

The  jury  found  a  verdict  of  guilty.  Defendant  moved 
in  arrest  of  judgment  and  for  a  new  trial.  The  latter  motion 
was  based  chiefly  on  the  ground  of  want  of  evidence  to  con- 
vict. 

Both  motions  were  overruled,  and  defendant  excepted. 

J.  A.  Hunt,  for  plaintiff  in  error. 

F.  D.  DisMUKE,  solicitor  general,  by  J.  S.  R)y.nton,  for 
the  state. 

Jackson,  Judge. 

1.  It  was  moved  to  arrest  the  judgment  in  this  case  upon 
two  grounds :  iirst,  that  the  initials  of  one  or  more  of  the 
given  names  of  the  grand  jurors  who  found  the  bill  of 
indictment  were  used  to  designate  them,  the  surname  l)eing 
set  out  in  full ;  and,  secondly,  that  no  prosecutor's  name 
appeared  on  the  bill.  The  firet  exception  was  decided  in  18 
Ga,^  400 ;  and  the  second  is  equally  formal,  and  was  cured 
by  the  verdict  under  the  rule  in  the  Code,  §4629,  and  22  Ga.^ 
75.  Judgment  should  not  be  arrested  on  account  of  snch 
mere  formalities. 

2.  The  verdict  is  fully  supported  by  the  evidence.  It  was 
a  clear  case  of  murder,  and  was  fully  proven. 

Judgment  affirmed. 
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Cheney  w.  Roener. 


SiDNEr  B.  Cheney,  plaintiff  in  error,  vs.  J.  P.  Ros8er,  de- 
fendant in  error. 

[This  case  wa.<9  argued  at  the  last  term  and  decision  reserved.] 

When  land  set  apart  as  a  homestead  has  been  sold  and  conveyed  by 
the  husband  and  wife,  with  consent  and  approval  of  the  ordinary, 
and  the  proceeds  have  been  invested  in  other  land,  this  other  land 
will  stand  in  place  of  the  homestead,  as  to  all  persons  charged  with 
notice  of  the  investment — so  long,  at  least,  as  the  original  home- 
stead is  not  reclaimed  by,  or  restored  to,  the  family. 

Eqnity.    Homestead.     Before  Judge  Wright.     Rockdale 
Superior  Court.     September  Term,  1876. 

Report  unnecessary. 

Clark  &  Pace,  by  brief,  for  plaintiff  in  error. 

J.  J.  Floyd,  for  defendant. 

J^LECKLEY,  Judge. 

This  was  a  bill  to  enjoin  the  statutory  action  for  land, 
(iescribed  in  54  Ga.,  168.  On  the  hearing  of  the  bill,  the 
court  charged  the  jury,  in  effect,  that  the  purchaser  of  the 
land  would  be  as  well  protected  with  notice  as  without  it. 
This  charge  cannot  be  reconciled  with  the  opinion  of  the 
upreme  court,  as  reported  in  54  6^a.,  sxipra.  The  view 
xpressed  in  56  6ra.,  577,  that  homestead  property  will  be 
3pre8ented  by  other  property  of  like  kind  for  which  it  has 
i*en  exchanged,  so  long  as  the  original  property  is  not  re- 
aimcd  or  restored,  seems  to  us  correct  The  principle 
solved  in  that  ruling  is  broad  enough  to  comprehend  a 
e,  followed  by  investment  of  the  proceeds  in  similar 
>perty.  The  act  of  1876,  pamph.  51,  provides  for  ad- 
tin^  equities  between  families  and  purchasers  in  certain 
es.  Whether  that  act  is  or  is  not  applicable  t^  the  pres- 
liti^ation,  was  not  made  a  question  in  the  court  below, 
in  tliis  couit.     The  jury  were  misdirected,  and  for  that 
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reason,  (the   verdict  being  in  favor  of  the  complainant,)  a 
new  trial  is  ordered. 
Judgment  reversed. 


Mary  E.  Ealey  et  al,y  plaintiffs  in  errror,  vs.  John  B.  Boss 

et  al.y  defendants  in  errror. 

[Jackson,  J.,  ha\iDg  been  of  coanael,  did  not  preside  in  this  case.    It  was  ai^ed  at 
tlie  last  teim  and  decision  revened.] 

1.  If  a  person  having  already  an  absolute  deed  for  land,  takes  from  the 
maker  of  the  deed  a  bond  for  titles  embracing  the  same  land  with 
other  lands,  giving  his  notes  for  the  purchase  money  of  the  whole,  and 
dies  while  in  possesssion  under  the  bond,  having  paid  no  part  of  the 
purchase  money,  the  bond  reciting  that  the  obligor  had  agreed  to  »eU 
to  the  obligee  all  the  lands  for  one  round  price,  and  binding 
the  obligor,  upon  payment  thereof,  to  convey  all  the  lands  to  the 
obligee  or  to  such  persons  as  he  should  appoint  or  direct,  the  pre- 
sumption is.  that  the  title  to  that  part  of  the  premises  embraced  in 
the  deed  became  revested  in  the  obligor  at  or  before  the  making  of 
bond.  As  the  obligee  was  estopped  at  the  time  of  his  death  from 
denying  title  in  the  obligor  at  the  date  of  the  bond,  his  widow,  after 
his  death,  is  estopped  also,  and  has  no  right  to  dower  in  any  part  of 
the  premises. 

2.  The  widow  of  the  obligee  in  a  bond  for  titles  (the  purchase  money 
being  unpaid)  having  taken  a  homestead  in  the  land  for  the  benefit 
of  herself  and  minor  children,  a  court  of  equity,  in  decreeing  a  sale 
of  the  whole  land  embraced  in  the  bond,  upon  a  bill  by  the  adminis- 
trator to  marshal  assets,  should  recognize  the  homestead  right  as  ad- 
hering to  the  surplus  produced  by  the  sale,  over  and  above  a  suffl- 
cient  amount  to  dischaige  the  purchase  money  ;  and  should,  in  the 
decree,  provide  for  investing  such  surplus,  or  a  part  thereof  not 
exceeding  the  amount  limited  by  the  constitution,  in  a  suitable  home- 
stead of  realty. 

8.  Where  a  creditor  took  out  a  policy  of  insurance  upon  the  life  of  his 
debtor,  and  held  it  as  collateral  security,  and  where  the  evidence  lends 
stfongly  to  show  that,  in  paying  the  premiums,  he  advanced  the 
money  as  matter  of  account  between  himself  and  his  debtor,  the  net 
amount  realized  on  the  policy  by  the  creditor  after  the  debtor's  death, 
should  b«  applied  as  a  credit  on  the  debt. 

4.  Where  a  case,  as  a  whole,  is  referred  to  an  auditor  by  consent  of 
parties,  and,  on  exceptions  to  his  report,  the  Judge,  by  like  consent, 
adjudicates  upon  the  exceptions  without  a  jury,  the  presumption  is 


AUGUST  TERM,  1877.  863 

Raley  €tal.v$  Rott  et  at. 

rongly  in  favor  of  the  correctness  of  the  report  in  all  points  as  to 
hich  both  referees  are  agreed . 

►ower.     Estoppel.      Equity.      Homestead.      Collateral 
iritj.     Insurance.     Auditor.     Before    Judge    Clark. 
Superior  Court.     November  Term,  1876. 

ilbert  M.  Stokes,  as  administrator  of  John  Raley,  de- 
ed, filed  his  bill  against  Mary  E.  Raley,  the  widow  of 
ntestate,  John  B.  Ross,  and  other  creditors,  to  marshal 
a^ets  of  such  estate.  Answers  and  cross-bills  were  tiled, 
case  was  submitted  to  George  Kimbrough,  Esq.,  as 
tor,  who  made,  in  substance,  the  following  report : 
find  that  Gilbert  M.  Stokes,  the  administrator,  has  re- 
ed from  all  sources,  $10,701.44,  with  which  he  stands 
)erly  charged.  Against  this  he  presents  a  bill  for  ex- 
;es  of  administration,  amounting  to  $11,002.41,  all  of 
»li  is  allowed  except  the  charges  made  prior  to  February 
,  1873,  amounting  to  $1,074.88.  The  items  constitu- 
this  sura  were  charges  against  the  intestate  during  his 
and,  therefore,  not  properly  a  part  of  the  expenses  of 
inistration.  Also  certain  items  of  interest,  express 
^es,  etc.,  are  excluded.  The  whole  amount  of  these 
ictions  18  $1,276.46,  leaving  the  sum  paid  out  by  him 
26.49,  which  shows  in  his  hands,  for  distribution,  a 
ice  of  $962.49.     This  is  distributed  as  follows  : 

Uiditor'fl  fee $150.00 

lerk's  fee 50.00 

L d vert ising  auditor's  meeting 5.00 

lII  costs  of  this  litigation,  including  costs  of  court  of  ordin- 
ary    

Ixtra  compensation  to  administrator 300.00 

()  A.  B.  Kennedy  for  rent 300.00 

o  A .  B.  Kennedy  for  interest 24  50 

le  remainder,  if  any,  to  be  distributed  according  to  the 
wing  priorities : 

\)  payment  of  Geo.  Hay*8^.  fa.,  V9.  John  Raley,  principal,  |  51.42 
o  payment  of  Geo.  Hay's/,  fa.,  vs.  .John  Raley,  interest. .  10.77 
o  payment  of  Geo.  Hay's/  fa.,  vs.  John  Raley,  costs 19.00 
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2cl.  Laborers'  liens,  to-wit  : 

Jim  Harris,  principal  and  interest $136.29 

Charles  Jones,  principal  and  interest 51.37 

Jim  Whitaker,  principal  and  interest 35.43 

3d.    The  factor's  lien  of  G.  M.  Stokes,  to  the  amount  of 408.96 

The  factor's  lien  of  G.  M.  Stokes,  interest  thereon 57.24 

4th.  Promissory  notes. 

5th.  Open  accounts. 

The  case  made  by  the  answer  aud  cross-bill  of  John  B. 
Koss,  amounts  to  this :  Ross  holds  eight  notes  against  the 
estate  of  Raley,  aggregating  $30,000.00,  which  fall  due  an- 
nually, the  first  on  December  1,  1873,  and  the  last  on  De- 
cember 1,  1880.  He  claims  that  these  notes  were  given  for 
the  purchase  of  the  Chehaw  and  Jordan  plantations,  and 
also  for  a  large  amount  of  personal  property  sold  to  the  in- 
testate at  the  same  time  and  upon  like  conditions,  that  is  to 
say,  the  title  to  the  same  to  become  perfect  upon  the  pay- 
ment of  the  aforesaid  notes.  At  the  time  these  notes  were 
made,  Ross  delivered  to  Raley  his  bond  for  title  to  said 
plantations,  in  which  these  notes  are  particularly  mentioned, 
and  therein  declared  to  be  in  consideration  of  said  planta- 
tions. This  bond  was  received  by  Raley,  and  by  him 
caused  to  be  recorded  in  the  clerk's  office  of  tlie  superior 
court  of  Lee  county.  No  personal  property  is  mentioned 
therein.  No  fraud,  accident  or  mistake  is  set  up  by  him, 
Ross,  to  show  why  these  notes  were  simply  declared  to  be 
in  consideration  of  the  land.  He  only  asserts  that  he  and 
Raley  were  old  friends,  and  that  they  did  not  deem  it  neces- 
sary. This  is  insufficient,  and  the  bond  being  cotempora- 
neons  with  the  notes,  must  be  held  to  give  their  true  his- 
tory. That  Raley  must  have  understood  that  he  was  get- 
ting an  absolute  title  to  whatever  personalty  he  may  have 
bought  from  Ross,  is  evident  from  the  fact  that  about  the 
same  time  tlie  above  papers  were  executed,  Ross,  through 
Raley,  obtained  a  policy  of  insurance  upon  the  life  of  the 
latter,  as  a  collateral  security  for  the  payment  of  the  notes, 
for  a  sum  nearly  equal  to  the  alleged  value  of  the  personalty. 
This  view  of  the  case  is  sustained  by  the  fact  that  the  per. 
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)ropirLy  was  of  an  exc33lin2^1y  pjrisliible  nature,  a 
portion  of  which  would  ne333sarily  bs  consumed  or 
red  before  the  first  notes  would  fall  due.  My  opin- 
tli3  law  and  the  evida  ic3  is,  that  R3^3  is  entitled  to 
the  money  collected  by  him  upon  the  life  policy,  to- 
lie  sum  of  $9,626.90,  to  go  as  a  payment  upon  the 

tliat  said  notes  be  reduced  to  their  present  cash 
which  I  find  to  be,  after  deducting  policy,  $15,787.03  ; 
t  have  a  decree  for  this  amount,  under  which  the 
lioiild  be  sold  on  the  1st  of  January,  1876,  upon  his 

deed  in  terms  of  the  law ;  that  the  proceeds  of  this 

appropriated  to  the  payment  of  said  debt,  and  the 
5,  if  any,  be  turned  over  to  the  administrator,  or  such 
as  the  chancellor  may  direct,  to  be  applied  as  fol- 
Lst.  To  the  extent  of  $2,000.00  in  specie,  or  its  equiv- 
i  currency,  to  be  invested  in  a  homestead  for  the 

and  children  of  said  Rale}'.  2d.  To  be  distributed 
lebts  mentioned  in  this  report  according  to  their  pri- 

Raley,  by  her  cross  bill,  claims  that  she  is  entitled  to 
ydd  and  dower  in  that  portion  of  the  lands  bought 
;ained  for  by  Raley  from  Ross,  and  known  as  the 
place.  She  claims  that  her  husband  died  seized  and 
id  of  one  undivided  half  interest  in  the  same.     In 

of  this  claim,  a  deed  from  Ross  to  Raley,  convey- 
ilf  interest  in  said  place,  is  introduced.  This  instru- 
lever  recorded,  bears  date  July  Ist,  1870.  Ross 
lo  this  by  introducing  his  bond  for  title  to  Raley, 
j:  the  identical  land,  and  also  the  plantation  known 
•lieliaw  place.  This  bond  is  for  $50,000.00,  and  is 
eiit  to  the  deed  dated  November  29th,  1872,  and 
order  of  Raley,  recorded  in  the  clerk's  oflice  of  the 

court.  Ross  charges  that  at  the  time  this  bond 
en,  and  the  contract  therein  mentioned  made,  that 
ler  trade,  as  to  the  half  interest  in  the  Jordan  place 
by  said  deed,  was  annulled,  and  a  certain  note  for 
00,  wliich  he  held  against  Raley  for  such  half  in- 
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terest,  was  agreed  to  be  delivered  up  to  hiin  and  the  said 
deed  was  to  be  delivered  to  said  Ross.  I  think,  under  the 
facts  and  circumstances  of  the  case,  that  the  equity  is  with 
Ross,  and  that  specific  performance  of  this  contract  should 
be  enforced.  I  hold  that  Mrs.  Raley  is  not  entitled  to 
dower  in  these  lands,  and  that  said  note  and  deed  be  delivered 
up  to  be  canceled.  I  also  hold  that  Mrs.  Raley  is  not  en- 
titled to  a  homestead  in  said  lands,  and  that  the  homestead 
allowed  her  by  the  ordinary  is  void  as  to  Ross.  As  to  her 
claim  for  additional  allowance  for  year's  support,  I  think 
that  already  allowed,  $1,500.00,  liberal,  and  I  decline  to 
order  any  additional  sum  paid  to  her  on  this  account.  *  * 
As  to  the  claim  of  A.  R.  Kennedy  for  rent,  the  proof 
shows  that  a  sufficient  amount  of  tlie  crops  raised  upon  the 
rented  premises  went  into  the  hands  of  the  administrator 
to  pay  the  same,  and  it  has  been  allowed  under  its  priority. 

Porter,  and  other  creditors,  interposed  the  following 
exceptions  to  the  auditor's  report : 

1.  That  the  auditor  erred  in  not  allowing  the  amount  of 
Porter's  account  for  the  year  1873,  as  a  lien  upon  the  cn>ps 
of  that  year,  as  the  evidence  disclosed  that  the  goods  were 
furnished  for  the  benefit  and  use  of  the  laborers  under  an 
agreement  made  with  the  intestate  before  his  death,  and  as 
such  advances  extinguished  the  lien  of  the  laborers,  and  in 
equity  should  therefore  have  been  allowed  him. 

2.  That  the  auditor  has  erred  in  allowing,  ds  expenses  of 
administration,  the  sum  of  $9,726.49,  as  the  correct  amount 
would  be  $4,552.23,  including  burial  expenses  and  allowance 
to  the  widow  and  family.  That  there  ought  to  be  deducted 
from  the  expense  account  set  out  $1,499.56,  which  had  been 
incurred  in  conducting  the  planting  interest  prior  to  the 
administration ;  also,  one-half  of  the  fee  of  Lyons  &  Haw- 
kins, J-^OO.OO,  as  their  services  were  mostly  for  the  private 
benefit  of  said  administrator  as  a  creditor.  They  further  insist, 
that  just  before  the  death  of  Raley,  he  had  contracted  with 
said  Stokes,  as  his  factor  for  the  year  1873,  and  given  him  a 
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n  on  liis  crops  of  that  year  for  $3,850.00 ;  that  this  amount 
jlit  to  be  struck  from  the  expense  account,  and  Stokes 
:e  his  position   as  a  creditor   with   his   lien   upon   the 

P- 

\.  That  the  auditor  erred  in  reporting  that  there  was  left 

the  hands  of  said  administrator,  for  distribution,  only 

i2.49 ;    they   insist    that    there    is   now   in    his    hands 

401.01. 

.  That   the   auditor  erred  in    failing   to   separate    the 

ds  arising  from  the  crops  from  that   derived  from  the 

of  the  personal  property  and  from  rents,  as  there  were 

'ial  liens  against  the  one  which  did  not  exist  agaist  the 

T ;    that  the  evidence  discloses  that  the  crops  produced 

46.30,  and  the  sale  of  personalty,  rents,  etc.,  $4,f>87.79. 

y  insist  that  the  expenses  of  administration  ought  not  to 

educted  from  the  aggregate  of  these  two  amounts  ;  that 

i  two  funds  ought  to  contribute  jt?r(?  rata  to  this  charge, 

it :  the  crop  fund  of  $6,546.30,  \iQ  pro  rata  oi  $4,833.80 

i^nses  of  administration)   $2,855.97;    the  other   fund 

^7.79,  its  j?re>  rata^  $1,979.17;  which  would  leave  of  the 

fund  for  distribution,  $3,690.39,  and  of   the   other, 

0.62;  in  all,  $6,401.01. 

That  the  auditor  erred  in  allowing  the  administrator 

compensation,  $300.00 ;  also  additional  attorneys'  fees, 

00. 

ry  E.  Haley,  the  widow  of  the  intestate,  excepted  to 

isport  upon  the  following  grounds : 

Because  tlie  auditor  erred  in  admitting  the  testimony 

lin  B.  Aoss  in  relation  to  the  land  trade  between  him 

/iley,  over  her  objection  that  he  was  an  incompetent 

5s  as  Raley  was  dead. 

:>ecau8e  the  auditor  erred  in  deciding  that  at  the  time 

execution  of  the  bond  for  title  from  lioss  to  Haley, 
ed  madeto  the  undivided  half  of  the  Jordan  place  was 

to  be  delivered  up  by  the  latter  to  the  former,  when 
iv^as  no  such  evidence  before  him,  except  the  illegal 
:>\\y    of  Ross,   objected  to  upon  the  ground  above 
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3.  Bocausc  said  auditor  erred  in  deciding  tliat  the  eight 
notes  of  K{de3%  held  by  Ross,  ought  to  be  reduced  to  their 
cash  value  by  discounting  them  at  the  rate  of  seven  per  ct.  per 
annum,  and  from  the  balance  deducted  the  sum  of  $9,626.90, 
the  money  received  on  the  life  policy,  and  that  Ross  have  a 
decree  for  $15,787.03,  and  the  sale  of  the  lands  to  pay  the 
same.  She  insists  that  said  auditor  should  have  apportioned 
the  contract  for  the  purchase  of  the  plantations  from  Ross, 
and  the  notes  given  by  Raley  for  the  same,  between  the 
two  places,  and  should  have  reduced  the  amounts  thus  as- 
certained to  their  respective  cash  value,  by  rebating  the  same 
at  the  per  cent,  which  actually  entered  into  said  contract  and 
notes.  She  further  insists  that  said  auditor  should  have  applid 
the  $9,626.90  received  by  Ross  upon  said  contract  and  notes, 
and  in  part  performance  thereof,  to  the  payment  of  the 
notes  for  the  Jordan  place,  reduced  to  their  cash  value  by 
rebating  them  at  the  rate  of  one  hundred  per  cent,  which 
actually  entered  into  said  notes,  as  the  evidence  disclosed 
that  although  the  contract  between  Ross  and  Raley  was  on 
eight  years  time,  yet  the  former,  within  a  few  mouths  after 
the  making  of  it,  and  before  either  note  was  due,  received 
$9,626.90,  on  the  same  as  in  part  payment  and  in  part  perfor- 
mance of  the  contract.  That  Ross  holds  this  money  and 
claims  all  the  benefit  of  such  part  performance  of  the  con- 
tract of  sale,  and  that  the  failure  to  fully  perform  on  the 
part  of  Raley  is  attributable  to  no  fault  of  his,  but  to  the 
act  of  God.  That  the  latter  failed  to  get  the  time  he  had 
contracted  for  by  said  Ross'  thus  obtaining  possession  of  the 
aforesaid  fund,  and  holding  it  when  money  in  the  markets 
of  the  state  was  worth  two  and  two  and  a  half  per  cent,  per 
month.  That  the  evidence  disclosed  that  the  cash  value  of 
the  Jordan  place  was  from  $3.00  to  $5.00  per  acre,  and  of 
the  Chehaw  place,  from  $2.00  to  $3.00  per  acre,  when  the 
contract  of  sale  was  made,  and  that  Raley  agreed  to  give 
$30,000.00,  on  eight  years  time,  for  property  the  cash  value 
of  which  was  between  $12,000.00  and  $15,000.00 ;  also  that 
the  difference  made  in  Lee  county  between  land  trades  for 
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md  oTi  time  was  at  least  one  hniidred  per  cent,  against 
tter.  That  a  calculation  made  upon  this  basis  would 
nstrate  that  Ri>S8  has  received  money  more  than  sufR- 
to  pay  him  for  the  Jordan  place. 
Because  said  auditor  erred  in  deciding  that  Ross  is 
jd  to  a  decree  for  $15,789.13,  and  for  a  sale  of  the 
on  January  1st,  1876,  to  pay  the  same,  as,  by  the 
ation  of  said  insurance  fund  made  by  the  auditor,  the 
rst  notes  are  fully  paid,  and  the  third,  due  December 
;75,  is  also  paid  except  IffiOO.OO  or  $700.00,  and  thus 
las  been  no  failure  by  Riley  to  perform  his  contract 
letter,  and  without  such  failure  Ross  is  entitled  to  no 
idtjment  or  decree. 

teeause  said  auditor  erred  in  deciding  that  this  de- 
t,  as  the  widow  of  Raley,  was  not  entitled  to  parti- 
f  the  Jordan  place  and  dower  therein,  when  the 
-e  disclosed  that  Raley  died  seized  and  possessed  of 
livided  half  of  the  lands  comprising  the  same. 
L^eause  the  auditor  erred  in  holding  that  the  home- 
ranted  by  the  ordinary  of  Lee  county  to  this  defend- 

her  two  minor  children,  in  the  lands  of  the  Jordan 
ras  null  and  void  as  to  said  Ross,  as,  under  the  law, 
iiestead  is  good  and  valid  against  him  and  all  others, 
f  can,  upon  judgment  obtained  for  due  and  unpaid 
e  money,  enforce  his  right  against  the  same. 
JTC  Hays  filed  the  following  objection  to  the  report : 
ise  said  auditor  erred  in  deciding  that  the  rent  claim, 
le   factsj  and  evidence  before  him,  of  Kennedy,  for 

having  a  lien  upon  a  limited  portion  of  the  effects 
',  was  entitled  to  priority  over  his  judgment,  which 
II  of  his  property. 

Wliitaker,  Charles  Jones  and  Sol  Jones,  excepted 
3  following  grounds  : 

•aiise  the  auditor  erred  in  deciding  that  the  amounts 
ley  bought  from  Thomas  F.  Porter  went  in  part 
I  nee  of  Raley's  contract  with  them,  thus  reducing 
>ective  claims  against  Raley,  the  evidence  disclos- 
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ing  that  Porter  was  not  the  agent  of  Raley  or  of  his  admin- 
istrator, or  substituted  by  consent  for  either  of  them. 

2.  Because  he  erred  in  refusing  to  allow  the  claim  of  Sol 
Jones,  the  evidence  disclosing  that  the  estate  of  Raley  is 
indebted  to  him  as  a  laborer  the  amount  he  claimed. 

As  illustrating  the  exceptions  the  following  account  was 
attached  thereto  : 

Amount  of  Stokes'  account  of  expenses  of  ad- 
ministration, without  commissions $10,502  4t 

From  which  must  be  deducted  amount  of  ac- 
count at  date  of  administration,  March  17,  '73.$  1,272  51 

From  account  Chehaw  place 227  95 

One-half  Lyon  &  Hawkins*  fee,  $600 300  00 

Items  of  account  not  for  estate 44  10 

Illegal  interest  charged 250  07 

Illegal  interest  charged,  Chehaw  account o  85 

Amount  Raley's  two  drafts  and  liens 3,850  00 

Balance  as  expenses  of  administration  4,55'i  23 

$10,502  41— $10,503  41 

Stokes  recoived  from  cotton  crops  of  1873 $  5,070  00 

Stokes  received  from  sale  of  personalty,  Jan. 

13,1874 5.07856 

Nine  months  interest  to  Oct.  1st,  1874,  when 

purchase  money  became  due  at  P^  P^r  cent 

per  month 683  3S 

Stokes  received  from  rent  of  lands,  1874 400  00 

Aggregate $11,234  09 

Less  expenses  of  administration $  4,552  23 

Commissions  on  $11,234  09 280  85 

Balance  for  distribution 6,401  01 

$ii,234  U»— $11,234  00 

Proceeds  of  crops  and  sale  of  personalty  separated  : 

Heceived  from  sale  of  cotton  crop,  1873 $  5,070  00 

Received  from  sale  of  corn,  fodder  and  cotton 

seed,  January  13,  1874 ; 1,300  71 

Received  from  interest  on  $1,300.00,  9  months, 

at  l}^  percent 175  50 

Whole  amount  received  from  crops $  6,546  30 


i 
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.)f  personalty,  not  crops,  January  13.  1874.$  3,777  85 

months  interest  on  $3,777.85,at  l^^  per  cent.        500  04 

rent  of  land,  1874. 400  00 

$  4,687  70— #  4,887  79 
cipts $11,234  09 

lese  are  separated,  becaase  there  are  liens  on  the  crops 
nortgages  on  other  personalty.) 

)ts  from  crops $  6,546  80 

xpenses  adm'r  actually  paid  out  of  this  .  .$  4,832  08 
e  from  crops  for  distribution 1,713  22 

$  6,546  30—$  6.546  30 

lality  is  equity.     Divide  expenses  between  these  funds 

ita: 

ies  of  administration $  4,838  08 

cli.  proceeds  rent  and  sale  of  personalty 

^7.79)  pays $  1,977  17 

:'h,  proceeds  sale  of  crops  ($6,546.80)  pays     2,855  91 

$  4,833  05—$  4,833  05 
!  left  for  distribution  after  deducting  ex- 

s $6,40101 

•ops,  $6,546.80  —  $2,855.91 3,690  39 

Tsonalty  and  rent,  $4,687.79  —  $1,977.17     2,710  62 

$  6,401  01—$  6.401  01 
s  of  crops  for  distribution  according  to 

y     $3,690  39 

(iy,  lien  for  rent  in  full, 
iirrin,  lien  for  labor  in  full. 
8  Jones,  lien  for  labor  in  full, 
nes,  lien  for  labor  in  full, 
'hi taker,  lien  for  labor  in  full. 
,  merchant's  lien,  or 
nan  «fe  Sparks,  factors*  lien. 

of  sale  of  personalty  and  rent  for  dis- 
m $2,710  62 

Hays'  execution  in  full, 
lan  &  Sparks'  purchase  money  lien  in 

I  ted  demands  pro  rata. 

excepted  to  the  report,  as  follows : 

se  the  auditor  erred  in  finding  that  the  proceeds  of 
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the  policy  of  life  insurance  should  go  as  a  payment  upon 
said  notes,  whereas  said  Ross  claims  that  he  is  entitled  to 
hold  said  proceeds  absolutely,  and  not  as  a  collateral  or  in- 
demnity for  the  payment  of  the  notes. 

The  case  thus  made,  with  the  evidence  reported  by  the 
auditor,  was  submitted  to  the  chancellor  without  the  inter- 
vention of  a  jury.  It  was  agreed  that  Fred  II.  West  testi- 
lied,  though  not  so  set  forth  in  the  brief  of  evidence,  that 
Ross  said,  in  the  convei'sation  referred  to  in  his  testimony, 
that  the  insurance  on  lialey's  life  was  taken  as  collateral 
security  for  his  debt  against  him.  It  was  also  admitted  that 
Stokes  was  appointed  temporary  administrator  on  the  17th 
of  March,  1873,  by  the  ordinary  of  Lee  county. 

The  chancellor  decreed  as  follows  : 

1.  That  the  report  be  affirmed,  and  all  the  exceptions 
thereto  overruled,  except  as  follows :  that  the  auditor  erred 
in  crediting  the  notes  to  Ross  for  the  purchase  of  the 
property  in  question  with  the  amount  collected  on  the  life 
policy,  which  money,  it  is  now  decreed,  was  in  no  sense  the 
property  of  Raley's  estate,  but  belonged  to  Ross,  and  that 
said  notes  stand  wholly  unpaid  as  to  that  money. 

2.  As  the  time  appointed  by  the  auditor  for  the  sale  of 
the  lands  has  passed,  it  is  decreed  that  Geoi^  W.  War- 
wick, Esq.,  be  appointed  as  a  commissioner  and  an  officer  of 
the  court,  to  sell  the  same  according  to  the  law  applicable  to 
sheriffs^  sales,  the  terms  thereof  to  be  reported  at  the  next 
ensuing  term  of  the  court,  8ul>ject  to  the  approval  or  rejec- 
tion of  the  chancellor.  The  proceeds  of  said  sale  to  be  paid 
towards  the  discharge  of  the  principal  and  interest  then 
ascertained  to  be  due  on  said  notes,  after  a  rebate  of  interest 
at  the  rate  of  seven  per  cent,  per  annum  on  such  as  are  not 
then  due.  If  the  proceeds  are  more  than  sntficient  for  this 
purpose,  then  the  surplus  is  to  go  as  provided  in  the  audit- 
or's report  except  that  no  part  is  to  be  used  or  set  apart  as 
a  homestead  as  therein  allowed. 

3.  It  is  further  decreed,  that  the  poition  of  the  report 
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wing  a  homestead  to  be  parchased  with  said  surplus,  if 
,  he  set  aside. 

.  It  is  further  ordered,  that  the  claim  of  J.  B.  Ross  be 
rged  with  a  pro  rata  share  of  the  costs  of  the  said  suit 
fees  of  the  auditor,  but  not  for  any  fees  of  complainant's 
Mtors ;  the  fees  of  the  commissioner  and  the  expenses  of 
sale  to  be  passed  on  by  the  chancellor  on  his  liiihg  his 
)rt. 

0  this  decree  Mary  E.  Raley  excepted,  upon  the  follow- 
grounds : 

Because  said  chancellor  erred  in  ovjerruling  each  and 

f  the  exceptions  tiled   by  her  to  the  auditor's  report. 

Because  he  erred  in  sustaining  the  exception  thereto, 

by  Boss,  as  to  the  disposition  of  the  proceeds  of  the 

insurance  policy. 

Because  he  erred  in  decreeing  a  sale  of  all  of  the 
5  described  in  the  report,  for  the  payment  of  the  Ross 
;,  when  thereby  her  rights  under  the  homestead  granted 
>y  the  ordinary  of  Lee  county  w^ould  be  defeated,  and 
he  payment  of  notes  not  due  at  the  time  this  suit  was 
iienced,  and  four  of  which  are  not  now  due. 
Because  said  chancellor  erred  in  the  mode  designated 
111  for  arriving  at  the  amount  to  be  paid  in  satisfaction 
3  Ross  notes  out  of  the  proceeds  of  the  sale  of  the 

Because  he  erred  in  decreeing  "  that  the  part  of  the 
jr's  report  allowing  a  part  of  the  said  surplus  to  be  in- 

1  in  a  homestead  for  the  family  of  John  Raley,  de- 
I,  be  disallowed  and  set  aside,''  and  ''if  more  than 
ent,  then  the  surplus  to  go  as  provided  for  in  the  au- 
>  report,  except  that  no  part  is  to  be  used  or  set  apart 
ouic^tead  as  therein  allowed,"  there  being  no  excep- 
j  the  report  in  relation  thereto  by  any  of  the  parties 
3ted  in  said  case. 

because  the  decree  is  contrary  to  the  evidence  and  the 
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George  Hays  and  other  creditors  excepted  upon  the  fol- 
lowing grounds : 

1.  Because  the  chancellor  erred  in  overruling  each  and 
all  of  the  exceptions  filed  by  them  together  and  individu- 
ally to  the  auditor's  report. 

2.  Because  he  erred  in  allowing  by  his  said  decree  items 
of  account  as  expenses  of  administration  to  Stokes,  before 
even   temporary  letters  were   granted  to  hira. 

3.  Because  he  erred  in  allowing  as  expenses  of  adipinis- 
tration,  the  sum  of  $9,726.49,  which  ought  to  have  been  re- 
duced by  deducting  therefrom  the  several  sums  specified  in 
their  exceptions,  to  $4,552.23. 

4.  Because  the  46<^i*66  ^^  contrary  to  law,  evidence  and 
equity. 

Error  was  assigned  accordingly. 

Fred.  H.  West,  by  R.  N.  Ely,  for  plaintiffs  in  error. 

W,  A.  Hawkins  ;  Lancek  &  Anderson,  Hill  &  Harris, 
for  defendants. 

Bleckley,  Judge. 

1.  Haley  died  having  both  a  deed  from  Ross,  conveying 
to  him  certain  lands  in  fee  simple,  and  a  bond  for  titles,  of 
subsequent  date,  covering  the  same  lands  and  others,  with 
the  purchase  money  of  the  whole  unpaid.  He  had  posses- 
sion of  the  whole  under  the  bond,  and  this  being  so,  his 
holding  was  not  adverse  to  Ross.  12  Ga.^  450 ;  14  /J.,  70; 
17  /J.,  600.  The  presumption  is,  that  in  some  proper  man- 
ner, by  rescision  or  otherwise,  the  title  became  revested  in 
Ross  at  or  before  the  execution  of  the  bond.  Only  on  the 
basis  of  such  a  presumption,  no  fraud  or  mistake  being 
alleged,  can  the  existence  of  the  bond  and  the  fact  of  pos- 
session under  it,  be  accounted  for.  As  matters  stood  at  the 
death  of  Raley,  he  was  estopped  from  denying  title  in  Ross, 
and  from  asserting  title,  through  the  deed,  in  himself.     He 
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not  ^*  seized  and  possessed  '^  of  the  land  at  the  time  of 
death,  (Code,  §1763),  and  therefore  no  right  of  dower 
lis  widow  attached.  In  respect  to  the  right  of  dower  as 
^  regulated  by  the  Code,  seizure  of  the  husband  at  any 
)  during  the  coverture  (unless  of  lands  obtained  in  right 
he  wife)  is  not  sufficient ;  there  must  be  seizure  at  the 

of  hie  death.  The  prior  law  was  somewhat  different. 
ra.,  478.  In  the  present  case,  the  estoppel  by  which  the 
and  was  bound,  operates  with  equal  force  upon  his 
>w,  (compare  10  Ga.^  321 ;  55  /ft.,  613,)  and  her  claim 
jower  is  inadmissible.     The  purchase  money  was  not 

even  in  part,  while  the  husband  was  in  life.     But  had 

;n  partly  paid,  she  would  not  have  been  dowable.     15 

100. 

Homestead  having  been  set  apart  in  this  land,  after  the 

of  Baley,  for  the  benefit  of  his  widow  and  minor 
*en,  the  same,  though  the  land  was  held  under  bond 
•les  only,  with  the  purchase  money  unpaid,  was  pro- 
against  all  claims  upon  the  estate  which  the  record 
^es,  except  the  vendor's  claim  for  purchase  money, 
^h  the  holder  of  a  bond  for  titles  is  without  legal  title, 
ot  without  some  sort  of  interest  in  the  land,  and  upon 
iterest  the  homestead  right  may  be  made  to  attach. 
.,  001 ;  59  /ft.,  507.     Of  course,  it  cannot  attach  so  as 
be  subordinate  to  the  legal  title  in  the  vendor,  and 
itever  else  would,  in  an  ordinary  case,  prevail  over 
nestead  right.   Nor,  in  the  case  of  the  holder's  death, 
le  present  instance,  can  the  personal  effects,  (no  fur- 
least  than  the  holder  may,  in  his  life-time,  have 
I    their   application),  be  withdrawn  from    general 
'8,  and  applied  to  the  debt  for  purchase  money  of  the 
itli  a  view  to  relieve  the  homestead.    But  when  the 
a   whole,  has  paid  its  own  purchase  money,  or  so 
lereof  as  the  deceased  left  unprovided  for  by  some 
irraugement,  there  appears  to  be  no  good  reason 
homestead,  or  whatever  part  of  it  may  be  spared, 
lot    be  recognized  and  protected.    In  the  present 
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instance,  it  eeenis  altogether  practicable  for  a  court  of  equity, 
upon  such  a  bill  as  it  has  before  it,  to  direct  the  investment 
of  any  surplus  which  the  land,  when  sold,  may  produce,  in 
a  suitable  homestead  of  realty.  This  investment,  when 
made,  will  represent  the  original  homestead  estate  as  disin- 
cumbered  by  the  then  extinct  claim  for  purchase  money. 
See  25  Oa.,  223 ;  23  lb.,  393.  It  may  be  added,  that  the 
whole  surplus  is  not  to  be  so  invested,  should  it  be  in  excess 
of  the  amount  to  which  a  homestead  of  realty  is  limited  by 
the  constitution,  but  only  a  part  reaching  up  to  that  limit 

3.  There  was  evidence  before  the  auditor  which  author- 
ized his  conclusion  that  the  net  proceeds  of  the  policy  of 
yisurance  taken  out  by  Koss  on  Baley^s  life,  ought  to  be 
credited  on  the  notes  held  by  Ross  for  the  purchase  money . 
of  the  land.  That  evidence  was :  first,  the  testimony  of  F. 
H.  West,  Esq.,  that  Boss  said  the  policy  was  taken  as  collat- 
eral security  for  the  debt ;  secondly,  the  testimony  of  the 
insurance  agent,  Monroe,  that  he  was  informed  by  both 
Koss  and  Ealey  that  the  latter  was  indebted  to  the  former, 
and  that  the  policy  was  taken  out  to  secure  the  debt ;  and, 
thirdly,  a  writing  by  Ross  himself,  made  after  the  death  of 
Raley,  and  after  the  policy  was  collected  from  the  insurance 
company,  in  which  writing  he  sets  forth  the  proceeds  of  the 
policy  as  matter  of  account  between  Raley's  estate  and  him- 
self. Though  Ross  paid  the  premiums,  he  probably  did  so 
on  the  credit  of  Raley,  and  hence  the  written  statement 
In  that  statement,  he  takes  credit,  as  against  Raley's  estate, 
for  all  his  advances  and  expenses,  reducing  the  net  proceeds 
of  the  policy  accordingly.  We  think  with  the  auditor,  that 
these  net  proceeds  are  applicable  to  the  debt,  and  that  only 
the  balance  of  the  debt  is  a  charge  upon  the  land« 

4.  As  to  the  various  minor  points,  in  all  of  which  both 
the  auditor  and  the  chancellor  concurred,  the  presumption 
is  strongly  in  favor  of  the  report,  and  we  find  no  positive 
error.  Some  of  these  minor  questions  will  now  be  noticed 
briefly. 

The  plaintiffs  in  error,  besides  Mrs.  Raley,  are  Dess,  a 
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Itor  bj  note ;  Hays,  a  creditor  by  general  judgment, 
Harrid,  Whitaker,  Charles  Jones  and  Sol  Jones,  la- 
rs  claiming,  each,  a  laborer's  Uen.  Porter,  a  creditor, 
Hardeman  «fe  Sparks,  alfia  creditors,  acquiesced  in  the 
ment  overruling  their  exceptions  to  the  auditor's  report, 
did  not  become  parties  to  the  bill  of  exceptions, 
is  contended  that  the  general  judgment  had  priority  of 
im  for  rent,  which  latter  was  held  by  the  auditor  and 
onrtto  outrank  the  former  as  to  the  crop  made  on  the 
d  land.  Haley  died  after  the  act  of  February  24, 1878, 
3,  §1977),  which  act  give?  to  the  landlord  a  special  lien 
e  crop,  irrespective  of  the  levy  of  a  distress  warrant, 
crop  was  sufficient  in  value  to  pay  the  rent,  and  hav- 
een  appropriated  by  the  administrator  to  the  use  of 
^tate  in  the  payment  of  expenses,  the  lien  was  trans- 
i  by  operation  of  law  to  the  general  fund  in  his  hands, 
%y  of  subrogation. 

e  laborers  were  paid  certain  amounts  by  Porter  after 

's  death.     They  complained  that  these  amounts  were 

lowed  them  as  if  still  unpaid,  but  wer»  deducted  from 

claims  against  the  estate.     They  say  Porter  did  not 

y  order  of  the  administrator,  and,  therefore,  that  the 

istrator  was  entitled  to  no  credit.     But  the  admin- 

r,  by  taking  credit,  ratified  the  payments  which -Porter 

and  this  he  liad  a  right  to  do.     Porter  has  a  claim 

the  estate  for  his  advances,  and  tlie  auditor  allowed 

n  account,  but  with  no  priority.     This  may  have  been 

>U8  to  Porter,  but  he  has  submitted  to  it,  and  if  he 

i&edy  the  laborers  who  received  his  money  or  goods, 

to  be.     Sol  Jones  complains  further,  that  his  claim 

>t   allowed,  even  as  to  the  bahince.      If  he  had  a 

/a.,  it  does  not  appear  in  the  record,  although  there 

^tement  in  the  brief  of  evidence  that  such  a  Ji,  fa, 

tsented.  There  was  probably  so  me  entry  on  the^./a., 

)  defect  in  it,  which  caused  the  auditor  and  chancel- 

lisallow  it.    Why  that  fi.  fa,  was  left  out  of  the 

and  the  others  not,  is  unexplained.    If  there  was  a 
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balance  really  due  Sol  Jones,  and  by  mistake  or  over- 
sight it  was  left  out  of  the  auditor's  report,  the  court  might 
even  yet  correqt  the  report,  and  ought  to  do  so. 

Without  further  elaboration  in  detail,  the  judgment  of 
this  court  is  as  follows :  '^  That  the  judgment  of  the  court 
below  be  reversed  as  to  that  part  thereof  which  overrules 
the  auditor's  report  in  respect  to  the  application  of  the  net 
proceeds  of  the  policy  of  insurance ;  and  also  as  to  that 
part  thereof  which  overrules  the  auditor's  report  in  respect 
to  laying  out  the  surplus  proceeds  of  the  land  in  the  pur- 
chase of  other  land  as  a  homestead.  Let  the  decree  be  modi- 
fied accordingly.  And  if  there  be  a  mistake  or  oversight 
in  rejecting  the  claim  of  Sol  Jones  as  a  laborer's  lien, 
ranking  with  the  other  liens  of  the  same  class,  let  that  be 
corrected  also." 

Judgment  reversed. 


William  T.  Spkncer  et  al.y  plaintiffs  in  error,  vs,  James  M. 
Smith,  governor,  defendant  in  error. 

1.  Where  the  bill  of  exceptions  is  filed  in  the  cleiic*s  office  of  the  court 
below  on  the  return  day  to  the  next  term  of  this  court,  but  is  for- 
warded to,  and  reaches  the  cleric's  office  of,  this  court  after  the  return 
day,  but  before  the  call  of  the  cases  on  the  circuit  to  which  it  appro- 
priately belongs  is  finished,  it  will  not,  under  the  act  of  February 
26,  1877,  be  entered  on  the  docket  of  that  term,  but  will  go  oyer  to 
the  next.    (R.) 

2.  To  bring  a  case  within  section  Ist  of  that  act,  the  bill  of  exceptions 
must  have  been  filed  in  the  clerk's  office  of  the  superior  court  at  least 
ten  days  before  the  return  day  to  the  next  term  of  this  court.    (R) 

Practice  in  the  Supreme  Court.    August  Term,  1877. 

This  case  was  entered  on  the  docket  for  the  present  term. 
When  it  was  called,  counsel  for  defendant  in  error  moved 
to  transfer  it  to  the  docket  of  the  next  term,  upon  the  ground 
that  it  did  not  come  within  the  provisions  of  section  1st  of 
the  act  of  February  26,  1877,  as  the  bill  of  exceptions  was 
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filed  in  the  clerk's  office  of  the  court  below  until  July 
1877,  which  was  the  return  day  to  the  present  term, 
hing  this  court  on  July  30,  and  therefore  the  case  could 
by  any  possibility  have  reached  the  clerk's  office  of  this 
•t  by  return  day ;  that  the  case  was  not  "  postponed  by 
on  of  a  failure  of  the  clerk  of  the  superior  court  in  trans- 
ing,"  etc.  The  motion  was  sustained,  and  the  act  of 
r  construed  as  set  forth  in  the  above  head-notes. 

)HN  C.  Nichols  ;  Goodteab  &  Harbis,  for  plaintiffs  in 
r. 

MON  W.  HrrcH^  by  Z.  D.  Harbison,  for  defendant. 


LLiAM  E.  Smffh  et  (U.,  plaintiffs  in  error,  vs.  Edwabd  H. 
M^cLabbnt,  administrator,  et  al.,  defendants  in  error. 

?tion  of  chancellor  in  granting  or  refusing  an  injunction,  or  in 
Dinting  or  refusing  to  appoint  a  receiver,  not  controlled. 

Wabneb,  Chief  Justice. 


3N  Pabks,  plaintiff  in  error,  vs.  Tue  State  of  Geob- 

GiA,  defendant  in  error. 

ror  for  thd  court,  at  any  time  in  the  course  of  a  trial,  to  intimate 
opinion  as  to  what  has  or  has  not  been  proven,  or  as  to  the  guilt 
le  accused. 

ITabneb,  Chief  Justice. 


ports  or  opinions  are  pabllahed  in  this  and  the  following  cases,  in  accordance 
proTlsUonsofactof  March  S,  1875.    (R.) 
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Matilda  C.  Mobrisont,  plaintiff  in  error,  vs.  Charles  Lati- 
mer, defendant  in  error. 

Lewis   G.   Kirkland,  plaintiff  in  error,  vs.  Bbcjben  W. 
Wade,  guardian,  defendant  in  error. 

Thomas  J.  Hunt,  plaintiff  in  error,  vs.  The  Southwestern 
Railroad  Compant,  defendant  in  error. 

1.  This  court  will  not  control  the  presiding  judge  in  the  exercise  of  his 
sound  discretion  in  granting  a  new  trial,  on  the  ground  that  the  ver- 
dict of  the  jury  is  strongly  and  decidedly  against  the  weight  of  evi- 
dence in  respect  to  the  amount  of  damages  found,  unless  that  discre- 
tion was  abused. 

3.  The  judgment  for  a  new  hearing  being  affirmed  on  the  above  ground, 
the  presumption  is  that  other  errors,  if  any,  will  be  corrected  by  the 
court  on  that  new  hearing. 


The  Western  &  Atlantic  Railroad  Company,  plaintiff  in 
error,  vs.  William  L.  Brown,  defendant  in  error. 

N.  A.  Morris,  plaintiff  in  error,  vs.  S.  J.  Lee,  administrator, 

et  cU.y  defendants  in  error. 

The  verdict  was  contrary  neither  to  the  law  nor  the  evidence. 
Warner,  Chief  Justice. 


John  F.  Mann,  assip^nee,  plaintiff  in  error,  vs.  Gbobob  A. 

Cunningham  &  Co.  et  a/.,  defendants  in  error. 

Where  a  case  is  submitted  to  the  presiding  judge  without  the  Interven- 
tion of  a  jury,  his  judgment  upon  the  facts  has  the  same  sanctity  as 
the  verdict  of  a  jury.  If  there  is  evidence  to  suatain  4he  judgment, 
it  will  not  be  set  aside. 

Warner,  Chief  Justice. 
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S.  CiJFiQir,  administrator,  plaintiff  in  error,  vs.  Yolk 
XsATON,  executor,  defendant  in  error. 

I  Atoock,  plaintiff  in  error,  vs.  Bsuben  H.  Slappt, 

defendant  in  error. 

.  Gresb,  plaintiff  in  error,  vs.  W.  G.  Pratob,  defend- 
ant in  error. 

the  bill  of  exceptions  is  not  filed  in  the  clerk's  office  within 
en  days  of  the  date  of  the  judge's  certificate,  the  writ  of  error 
be  dismissed. 

Vabneb,  Chief  Jastice. 


M.  S.  Greene,  plaintiff  in  error,  vs.  Joseph  Allen, 
administrator,  defendant  in  error. 

ise  is  controlled  bj  the  opinions  delivered  at  this  term  in  Doner 
'^mb  and  Odam  va,  Cauaey, 

Ileckley,  Judge. 


RT,  plaintiff  in  error,  vs.  John  L.  Linton,  defendant 

in  error. 

lout  cause  shown  for  the  delay,  a  traverse  of  the  truth  of  the 
istrate's  return  to  a  certiorari,  though  filed  before  the  case  is 
fied,  is  too  late  if  filed  after  the  first  term,  the  Code  requiring  it 
I  filed  at  the  first  term  and  before  the  hearing,  and  also  that  it 
ied  at  that  term,  unless  good  cause  be  shown  for  a  continuance. 
?,  §4066.  For  some  analogy,  see  16  Oa.,  189;  10  lb,,  551.  The 
in  40  lb. ,  86,  is  not  contra. 

re  therjB  was  a  written  contract  between  landlord  and  tenant,  a 
etiuent  parol  contract  on  a  special  matter,  touching  which  the 
tng  was  silent,  may  be  proved  without  producing  the  writing. 
ly,  12;  Code,  §8806. 
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3.  Demurrer  in  justice's  court,  wliere  the  account  sued  on  consisted  of 
several  items,  though  overruled  by  the  justice  as  a  whole,  may,  in 
the  superior  court,  on  cerUarari,  be  sustained  as  to  some  of  the  items, 
and  overruled  as  to  others.  Where  the  bill  of  exceptions  says  the 
demurrer  was  sustained  in  the  latter  court,  and  no  order  sustaining 
it  is  in  the  record,  and  where  the  final  judgment  contained  in  the 
record  shows  inferentially  that  the  demurrer  must  have  been  sus- 
tained as  to  part  of  the  account  only,  though  silent  on  that  direct 
question,  the  supreme  court  will  consider  the  general  statement  in 
the  bill  of  exceptions  as  qualified  by  that  judgment. 

4.  Where  the  return  to  certiorari  shows  that  the  whole  account  was 
proved,  the  superior  court,  adjudicating  on  the  certiorari,  may  cor- 
rect the  judgment  below  by  sustaining  a  demurrer  as  to  some  of  the 
items  and  giving  final  judgment  for  the  balance,  thus  making  use  of 
the  question  of  law  involved  in  the  demurrer  (which  was  wholly 
overruled  by  the  justice)  to  dispose  finally  of  the  case  without  send- 
ing it  back  for  a  new  hearing.    Code,  §4067. 

5.  In  the  present  case,  there  was  no  error  committed  by  the  superior 
court  against  the  plaintiff  in  certiorari.  Whether  the  court  erred  in 
his  favor  by  sustaining  the  demurrer  as  to  a  part  of  the  account,  and 
reducing  the  judgment  rendered  by  the  justice,  is  not  in  question. 

'    Bleckley,  Judge. 


James  M.  Smith,   governor,  plaintiff  in  error,  vs.    N.J. 

Ceaio  et  a/.,  defendants  in  error. 

1.  Defendants  in  error  signed  a  recognizance  for  the  appearance  of  the 
defendant,  in  the  usual  form.  He  appeared,  and  was  found  gnilty 
and  sentenced.  At  the  same  term  of  the  court  he  moved  for  a  new 
trial,  and  the  motion  being  overruled  he  brought  the  case  to  this 
court  by  bill  of  exceptions,  and  superse^led  the  sentence  or  judg- 
ment of  the  court  below  by  giving  new  bond  to  appear  and  abide 
the  final  judgmeiit  in  the  superior  court.  This  court  affirmed  the 
judgment  refusing  the  new  trial.  On  the  return  of  the  remittitur  af- 
firming the  judgment,  the  defendant  did  not  appear  to  answer  final 
judgment  in  the  superior  court ;  whereupon  $eire  fadas  was  regu- 
larly issued  against  the  sureties  on  the  first  bond  -,  they  failed  to  an- 
swer, and  their  recognizance  was  forfeited.  At  a  subsequent  term, 
within  the  statute  of  limitations,  a  motion  was  made  to  set  aside  this 
judgment  of  forfeiture,  and  was  granted  *,  and  the  state  excepted 
to  the  latter  judgment  and  brought  the  case  here. 
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M cLdlaa  et  iU.  •».  Weston  et  of. 

that  the  saperaedeas  bond  titinsf  erred  the  custody  of  the  pris- 
;r  from  his  bail  on  the  first  bond  to  his  bail  on  the  sapersedeas 
id,  and  therefore  the  forfeiture  of  the  drst  recognizance  was  illegal, 
ough  the  securities  did  not  appear  and  answer  the  scire  faeiM,  yet 
ill  the  facts  before  recited  were  of  record,  and  made  one  record 
:he  entire  case,  the  court  was  bound  to  inspect  it  before  granting 
judgment  of  forfeiture :  and  that  Judgment  appearing  on  the 
e  of  the  record  to  be  illegal,  the  motion  to  set  it  aside  was  properly 
ie  and  granted.     See  56  (?a.,  589. 

Fackson,  Judge. 


.  A.  MoLellan  et  al.^  plaintiffs  in  error,  vs.  Joseph  L. 
Weston  et  al.,  defendants  in  error. 

ler  the  provision  of  section  Ist  of  the  act  of  15th  of  February, 

6,  courts  of  equity  alone  have  Jurisdiction  of  suits  to  recover 

perty  which  had  been  set  apart  under  the  homestead  laws  and 

sequently  sold. 

:hat  act  does  not  invade  or  impair  any  legal  rights  of  the  parties, 

only  prescribes  the  remedy  by  which  they  can  obtain  them,  it  is 

unconstitutional. 

tV^AANEK,  Chief  Justice. 
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ONS.     See  Landlord  and  Tenant,  2. 

INI8TRATORS  AND  EXECUTORS. 

Drdinary  requested,  in  writing,  by  majority  of  distributees,  to 
appoint  certain  person  administrator,  tbere  being  no  other  appli- 
cant, one  of  the  distributees  cannot  defeat  such  appointment  -on 
ground  that  person  so  applying  was  neither  next  of  kin,  nor  in- 
terested, nor  a  creditor.     HoUiday  v$,  DuBate^  268. 

Creditors  who  have  judgments  against  executor,  have  no  right  to 
enjoin  other  alleged  creditors  from  obtaining  judgment.  Turk 
et  al.  t$,  Ra$$,  ejB*r,  et  al,,  878. 

Relative  dignity  of  debts  is  not  changed  by  judgment  against 
executor.    Ibid, 

)ale  to  pay  debts  under  order  of  ordinary,  divests  lien  of  mortgage 
and  transfers  to  fund.    Newborn,  adm*r,  m.  Carlton,  admW^  516. 

Creditor  failing  to  notify  executor  until  estate  is  settled  up,  can 
only  recover  from  legatee  pro  rata  share,  though  the  other  lega- 
tees are  without  the  state.     Wi/nn  w,  Bryee,  guardian,  529. 

^ene  €idmini$travit  pleeAed  and  judgment  rendered  quando  aecider- 
ini/- execution  has  no  lien  on  land  which  went  into  possession 
of  administrator  at  death  of  intestate,  even  though  he  always 
claimed  it  us  individual  property  under  prior  gift  from  intestate. 
Smith  V9.  Smith  et  nl.,  550. 

lotion  against  administrator  in  individual  and  representative 
capacity  ;  judgment  rendered  in  August,  1867,  against  him  indi- 
vidually. Execution  issued  against  him  in  Itoth  capacities  upon 
which  various  entries  were  made  In  July,  1873,  the^.  fa,  was 
transferred,  and  again  in  January,  1875.  In  February.  1877, 
second  transferree  moved  to  amend  judgment  to  make  it  conform 
pleadings.     He  was  not  barred      Irby  eial.  w.  Brown,  596. 

udgmcnt  against  administrator  individually  should  only  be  en- 
tered in  cases  enumerated  in  §8578  of  Code.     Ibid. 

Lccount  before  ordinary  and  appeal ;  superior  court  can  render 
final  judgment  and  enforce  collection  by  execution  ;  case  need 
not  be  remanded  to  ordinary  for  judgment  and  execution  Broun 
vs.  WiUonetal.,  604. 

Cquity,  to  entitle  creditor  to  assistance  of ,  he  should  procure  judg- 
ment at  law  with  return  of  nuUa  bona.  Lemon  v$.  Thaxton, 
executor,  706. 


886  INDEX. 


11.  Ft.  fa,  M.  executor  which  directs  the  seizure  of  his  property,  and 

not  that  of  testator,  cannot  he  levied  upon  effects  of  estate. 
Ibid. 

12.  Distribution  of  estate  of  deceased  attorney,  claim  for  money  col- 

lected by  him,  is  not  entitled  to  rank  as  debt  due  by  him  ''as 
trustee  having  had  actual  possession,  control  and  management  of 
the  trust  property."  Southern  8,  C.  L.  R.  Co.  w.  Oteghom, 
administrator,  762. 

1«3.  Assent  to  legacy  not  unnecessary  where  testator,  after  making  will 
containing  specific  devise,  placed  legatee  in  possession.  This 
did  not  prevent  the  property  from  being  assets.  Bothwdl  vk 
Dobbs,  787. 

14.  Judgment  against  executor  on  debt  of  testator,  though  not  ex- 

pressed to  be  de  bonis  testatoris,  is  amendable  ;  and  even  without 
amendment  it  may  be  basis  of  bill  by  creditor  to  reach  assets  in 
hands  of  devisees,  distributed  to  them  before  its  rendition.  Medd, 
trustee,  et  at.,  u«.  Daois,  81^. 

15.  Specific  devises  are  liable  to  creditors  if  they  cannot  otherwise  ob- 

tain satisfaction.    Ibid. 

16.  Where  executor,  as  devisee,  has  interest,  if  he  has  committed 

waste,  his  share  should  first  be  applied,  but  co-devisees  may  be 
brought  before  court,  so  that  contribution  may  be  liad  if  Justice 
so  requires.     Ibid. 

ADVANCEMENTS. 

1.  Section  2579  of  Code  in  reference  thereto,  does  not  mean  that  an 

advancement  must  necessarily  have  been  accepted  by  the  child 
as  such.    HoUiday  m.  Wingfield,  adm*r,  206. 

2.  Gift  to  son  after  marriage,  when  living  to  himself,  is  prima  faeU 

an  advancement.     Ibid. 

8.  Whether  fund  furnished  widow  and  children  of  deceased  son, 
was  advancement  or  not,  depends  upon  intention  of  grand- 
father.   Ibid, 

AMENDMENT. 

1.  Judgment  amended,  can  it  be  by  justice  after  appeal?     Cixanon, 

adnCr,  V9.  Sfieffleld,  108. 

2.  Bill  of  exceptions  filed  by  one  not  a  party  to  suit,  real  party  can> 

not  be  substituted  by  amendment,  Cent.  R.  R.  dt-  WCg  Co.  nil 
Craig,  185. 

8.  Complaint  on  note  not  amendable  by  adding  count  setting  up 
that  plaintiff  held  title  to  certain  property  as  security  for  pay- 
ment of  debt  sued  on,  praying  that.such  property  might  be  sold, 
note  sued  on  paid  out  of  proceeds,  and  surplus  turned  over  to 
defendants.     Long  et  ux. ,  «ar.  BaUard,  355. 


INDEX.  88T 


Action  by  nominal  plaintiff  for  use  of  person  who  should  have 
been  sole  plaintiff,  declaration  is  amendable.  McLewi$  v9.  Fur^ 
gerton,  ft44.  , 

Judgment  against  executor  on  debt  of  testator,  though  not  ex- 
pressed to  be  cfe  boniM  (entat&rit,  is  amendable.  Redd,  trustee,  et 
al.,  i».  Davis,  822. 

Declaration  and  Judgment  amendable  so  as  to  describe  parties  in 
capacity  in  which  they  were  in  fact  sued.  Ware,  ex'r,  vs.  City 
Bank  ofMac4>n,  840. 

I5AL8. 

Fbat  papers  were  not  filed  in  clerk's  office  by  justice  until  seven 
days  before  next  term,  no  ground  to  dismiss.  Cannon,  admW, 
vs.  Sheffield,  103;  Bobitison  vs.  Medlock,  598. 

Judgment  de  bonis  testa^is  entered  by  justice,  and  appeal  without 
security  ;  subsequent  amendment  so  as  to  chMge  de  bonis  proprOs, 
no  ground  to  dismiss  appeal  because  entered  without  security. 
Ibid. 

Circuit  court,  pending  appeal  from  to  supreme  court  of  U.  S.,  for- 
mer may  pass  orders  to  preserve  property  in  litigation.  May  et 
al ,  vs.  Printup,  receiver,  128. 

Prnstee  having  right  to  appeal  without  paying  costs  and  giving 
bond,  error  to  dismiss  because  entered  on  defective  pauper  affi- 
davit.    Sawyer,  tnistee,  vs.  Cheney,  369. 

i.ccount  before  ordinary  and  appeal ;  superior  court  can  render 
final  judgment  and  enforce  collection  by  execution;  case  need 
not  be  remanded  to  ordinary.     Brown,  vs.  Wilson  et  al.,  604. 

security  on  appeal  will  not  be  restrained  from  collecting  condem- 
nation money  out  of  principal  because  attorneys  for  latter  neg- 
lected their  duty,  though  latter  was  sick  at  the  time.  Odell  vs. 
Mnndy  etal.,  641. 

Iction  ex  contraetv,  on  appeal  from  justice  court,  defense  on  oath 
not  required.     Howell  vs.  Ol/ver,  774. 

TRAMENT  AND  AWARD. 

>bjections  to  award  should  be  on  oath.    Merritt  vs.  OiU,  459. 

>bjections  not  under  oath  and  evidence  introduced  not  before 
court,  demurrer  properly  sustained.    Ibid. 

lChmekt  for  contempt. 

Lttachment  issued  on  rule  absolute,  after  return  of  prior  execution 
levied  on  land,  fl.  fa,  and  levy  are  both  functus  offleio.  Not  indis- 
pensable that  officer  should  have  made  entry  disposing  of  levy. 
Smith  9S.  MeLendpn,  sheriff,  528. 

iule  nisi  against  attorney  required  cause  to  be  shown  both  against 


888  INDEX. 


making  rule  absolute  and  against  being  attached;^  attachment 
ordered  when  rule  absolute  is  granted.    Ibid. 

8.  Voluntary  bankruptcy  of  attorney  after  rule  absolute  not  preyent 
attachment.    Ibid. 

4.  Nor  will  he  be  discharged  on  habeas  corpus  because  he  testifies  he 

is  utterly  unable  to  pay  amount  of  rule.    Ibid. 
6.  Imprisonment  of  attorney  for  contempt  in  failing  to  respond  for 

money  collected,  not  within  constitutional  inhibition  against 

imprisonment  for  debt.    Ibid, 

6.  Rule  absolute  granted  and  attachment  ordered,  clerk  should  issue 

latter  without  further  order.    Ibid. 

7.  On  habeas  corpus  at  chambers,  not  competent  to  inquire  into  truth 

of  facts  adjudged  by  rule  absolute.    Ibid. 

8.  Though  sheriff  acted  erroneously,  yet  if  in  good  faith  and  nnder 

the  advice  of  competent  counsel,  he  was  not  in  contempt.  Har- 
reU  vs.  Feoffin,  sheriffs  821. 

ATTACHMENTS. 

1.  Officer  authorized  to  issue  generall}',  may  issue  attachment  for 

purchase  money,  though  affidavit  was  made  before  officer  of  dif- 
ferent county.     Wiektr  f».  Scofteld  dt  Son,  210. 

2.  Director  and  stockholder  in  bank,  incompetent  to  act  as  judicial 

officer  in  proceedings  to  obtain  attachment  in  case  in  which  bank 
is  interested.    King  vs.  Thompson,  380. 

8.  Declaration  construed  in  connection  with  attachment  paper  when 
it  refers  distinctly  thereto,  and  will  be  held  sufficient  though  no 
special  prayer  for  judgment  be  contained  therein.    Ibid, 

ATTORNEY  AND  CLIENT. 

1.  Estopped  from  urging  in  his  own  behalf  invalidity  of  judgment 

for  want  of  process,  attorney  who  obtained  same  will  be.  K^n- 
nedy,  admW,  vs.  Bedwine,  827. 

2.  Imprisonment  of  attorney  on  attachment  for  failure  to  pay  orer 

money  collected,  not  within  constitutional  inhibition  against 
imprisonment  for  debt.     Smith  vs,  McLendon,  sktrijf,  521. 

8.  Distribution  of  estate  of  deceased  attorney,  claim  for  money  col- 
lected by  him  is  not  entitled  to  rank  as  trust  debt.  Souihtm  & 
(7.  L.  B.  Co.  vs.  (Jkghorn^  admW,  783. 

4.  Breach  of  contract  in  building  house,  action  for,  error  to  charge 

that  plaintiff  might  recover  reasonable  counsel  fees  without 
adding  qualification  provided  in  §2942  of  Code.  Quernseg,  Bar- 
tram  db  Uendric  vs,  SheUman,  797. 

5.  Fees,  stipulation  in  draft  embracing  crop  lien  for  payment  of,  is 
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part  of  contract  of  drawer  with  acceptor  as  to  lien,  etc.,  and  are 
not  collectible  by  holder  in  action  on  draft.  Ware,  ex*r,  us.  City 
Bank  of  Macon,  840. 

ITOR, 

Objection  to  appointment  of  auditor,  with  interlocutory  exceptions 

thereto  at  previous  term,  may  be  incorporated  and  renewed  in 

motion  for  new  trial,  and  error  may  be  assigned  for  refusing  to 

grant  new  trial  because  appointment  was  error.     Heard  m.  Rue- 

seUAPoUeretal.,2Xi, 

Bill  involving  matters  of  account ;  auditor  may  be  appointed  with- 
out consent  of  parties,  though  other  questions  be  also  involved. 
Ihid. 

Report  of  auditor  filed,  and  no  order  passed  in  relation  thereto, 
allowing  time  to  except  or  otherwise,  exceptions  may  be  filed  in 
vacation  before  trial  term.    Ibid, 

Exceptions  of  law  should  be  ruled  upon  by  the  court,  and 
exceptions  of  fact  be  submitted  to  the  Jury  to  be  passed  upon 
fsenatim.  Error  to  allow  the  report  on  law,  as  well  as  facts,  to  go 
to  the  jury  as  evidence.    Ibid, 

i^roper  practice  before,  and  authority  of,  the  auditor.   Ibid, 

i^eport  is  only  prima  facie  evidence  before  jury.     Ibid, 

Exception  of  fact  before  judge  without  jury,  his  decision  not  re- 
versed, there  being  evidence  to  support  it.  Wynn  ve,  Bryce, 
guardian  f  5!^9. 

Report  allowed  and.  approved  by  court  without  objection,  conclu- 
sive as  to  all  questions  of  law  which  might  have  been  made.  There- 
after exceptions  can  only  be  filed  to  facts  found.  Anderean, 
ftuV,  w.  Ueher  et  al,,  567. 

Ld judication  by  court  on  exceptions  to  report  without  jury,  pre- 
sumption strongly  in  favor  of  correctness  of  report  in  all  matters 
as  to  which  auditor  and  court  agreed.  B(Uey  et  al.  V9,  Boee 
a  al.,  862. 

• 

>^hat  three  of  jurors  who  found  bill  were  not  on  list,  no  defense  to 
9c».  fa,  in  behalf  of  surety.     Sharpe  ve.  Smith,  ffoternor,  707. 

lisnomer  cannot  be  pleaded  by  surety  where  he  admits  that  in- 
dictment was  against  defendant  for  whose  appearance  he  was 
bail.    Ibid. 

fupersedeae  bond  transfers  custody  of  prisoner  from  bail  on  first 
bond  to  bail  on  eupereedeaa  bond.  Smith,  governor,  ve.  Craig 
et  al.,  882. 

'hough  bail  did  not  answer  ed^fa.,  yet,  as  all  the  facts  were  of 
record,  the  court  was  bound  to  know  them  before  allowing  for- 
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feiture,  and  that  judgment  being  illegal,  it  was  properly  Tacated 
on  motion.    Ibid, 

BANKRUPT. 

1.  Assignee  has  no  authority  to  take  property  seized  on  final  process 

of  state  court.     Fleming^  guardian,  vs.  Odum,  trustee,  3G2. 

2.  United  States  courts  have  exclusive  Jurisdiction  of  all  matters  and 

proceedings  in  bankruptcy.    Dodd  et  al,,  amgnees,  ui.  Hammock 

8.  Trover  by  the  assignees  of  a  bankrupt  is,  on  its  face,  such  .a  pro- 
ceeding.   Ibid. 

4.  Exemption  by  assignee  does  not  vest  in  wife  and  family,  but  title 
remains  in  bankrupt  until  state  law  is  complied  with.  BurU  te, 
Robinson  A  0.,763. 

BANKS. 

1.  Solvent  bill  taken  for  collection  by  bank,  which  is  Instructed  to 

allow  it  to  be  renewed  on  condition  that  solvent  indorser  is  given, 
and  a  renewal  is  suffered  without  such  indorser,  bank  liable  for 
damage  thereby  sustained  by  holder.  Cent.  Oa.  Bank  w.  CUveUind 
Nat  Bank,  6(i7. 

2.  Whether  solvency  of  drawer  is  material  or  not,  depends  upon  his 

equitable  rclatioa  to  debt,  etc.  If  holder  would  have  no  right  to 
resort  to  him,  because  of  same  violation  of  instructions  com- 
plained of,  his  ability  to  respond  would  make  no  difference. 
Ibid, 
8.  Law  implies  contract  on  part  of  bank  to  obey  instructions,  and  on 
part  of  bailor  to  pay  reasonable  compensation.    Ibid. 

BONDS.     See  Municipal  CorparaUons,  10-13. 

CERTIORARI. 

1.  Clear  right  in  petitioner,  error  to  refuse  writ  upon  respondent's 

giving  bond  to  pay  to  f o*  mer  the  value  of  the  privilege  of  cross- 
ing its  road.  SujnmeroiUe  Mac.  Graded  or  Plank  Road  Co.  w. 
Beutseher  SchueUen  Club,  81. 

2.  Where,  in  criminal  case,  certiorari  was  sued  out  without  proper 
affidavit,  supreme  court  will  not  interfere  with  afllrmance  of  con- 
viction.   PiUs  vs.  State,  704. 

8.  Traverse  of  truth  of  return,  though  filed  before  case  is  reached,  is 
too  late  if  filed  after  first  term,  unless  proper  cause  be  shown  for 
delay.    Hirt  vs.  Linton,  881. 

4.  Demurrer  in  justice  court,  where  account  sued  on  consisted  of 
several  items,  though  overruled  by  justice  as  a  whole,  may,  on 
certiorari,  be  sustained  as  to  some  of  the  items,  and  ovemiled  as 
to  others.     Ibid, 
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finally  dispose  of  case,  superior  court  may.    Ibid, 

RQE  OF  COURT. 

evidence  to  support,  none,  charge  should  not  be  given.  Par- 
kerson  m.  Burke,  100  ;  Sharp,  adrrCr^  et  al,  m.  Findiey  et  <U,,  722; 
Mackey  vs.  The  Ordinaries,  etc  ,  882. 

Jnless  written  request  be  all  legal  and  appropriate,  court  may  de- 
cline iL    Johnson  vs.  State ^  142. 

Assumed  state  of  facts,  charge  on  error.    Burke  ps,  Lee,  105. 

)tatement  of  what  each  party  claims  to  be  true,  is  not  an  intimation 
of  opinion  on  evidence.    Elder  t».  Coiari,  199. 

Crror  to  state  to  jury  that  from  one  fact  they  may  infer  another; 
yet  if  facts  referred  to  be  immaterial,  new  trial  refused.    Ihid. 

Suggest  necessary  additions,  counsel  must  where  they  do  not  con- 
sider charge  sufficiently  full  upon  particular  points.  Jarvis  dh 
Wilson  vs.  Burke  et  at.,  282. 

urors,  understauding  of,  charge  sufficiently  clear  for,  new  trial 
refused.     CUneer  d  Culp^fper  vs,  Wifnn  et  at ,  ex'xs,  246. 

>pinion  on  facts,  to  charge  that  if  the  jury  believed  the  facts  de- 
tailed by. the  witnesses,  and  that  the  person  assaulted  had  died, 
that  would  have  made  the  crime  miirdet,  etc.,  is  an  expression 
of.     Bass  vs.  StaU,  248. 

*unc1  nation  marks,  none  in  charge  as  presented  in  record,  court, 
in  construing,  will  not  supply.    Ibid. 

i'ight  sprang  out  of  fact  that  party  rode  mule  over  protestation  of 
other,  not  illegal  to  charge  that  such  conduct  would  not  justify 
the  assault.     WiUiams  et  al„  vs.  Stat€,  400. 

Lction  on  account  for  services,  plea  being  not  indebted,  charge 
should  not  concentrate  attention  of  jury  upon  single  question  of 
whether  there  was  or  was  not  a  contract  of  employment.  Baoul 
vs.  Nevman,  408. 

Maintiff  being  only  witness  on  question  of  value  of  services,  error 
to  say  that  there  seems  to  be  no  conflict  in  evidence  as  to  value, 
and  that  jury  should  render  verdict  for  value  proved.    Ibid. 

Request  to  charge  on  reasonable  doubts  defective  if  word  "  rea- 
sonable "  be  omitted.    Brown  vs  State,  456. 

)bject  of  parol  evidence  to  expose  usury  covered  in  writings  un- 
der name  of  rent,  error  to  disparage  parol  testimony,  and  to  in- 
timate that  if  there  be  conflict,  written  evidence  should  prevail, 
WUUamson  vs.  WooUn,  584. 

log-stealing,  simple  larceny  for,  on  trial  of,  court  should  charge 
as  to  right  of  jury  to  recommend  to  mercy.    Harris  vs.  State,  635. 

nttmation  as  to  proof,  or  as  to  guilt  of  accused,  error.  I\xrks  vs. 
Stale,  879. 
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CLAIM. 

1.  Execution  against  husband  levied  on  property  claimed  bjr  wife, 

and  plaintiff  showed  that  at  the  time  of  levy  husband  and  wife 
were  living  together  in  house,  and  that  sheriff  served  notice  of 
levy  on  husband  as  being  in  possession,  non-suit  properly  re- 
fused.   Primrone  v9.  Browning,  69. 

2.  That  court,  after  argument  of  motion  for  non-suit,  recalled  sheriff 

and  drew  from  him  fact  as  to  person  upon  whom  he  served  no- 
tice of  levy,  and  directed  him  to  amend  accordingly,  not  error. 
Ibid, 

8.  Refusal  of  court  to  allow  traverse  of  amended  entry  to  be  made 
issue  for  separate  trial,  proper.    Ibid, 

4.  Where  person  other  than  defendant  filed  illegality  which  was  dis- 

missed, affidavit  and  dismissal  not  evidence  for  plaintiff  on  trial  of 

claim  filed  1)y  same  party.  State  and  County  vs.  Wingfidd,  advCf, 
202. 

5.  Motion  to  dismiss  levy  because  judgment  is  dormant,  record  of 

bill  filed  and  illegality,  showing  constant  litigation,  admiffi- 
ble.     Eagk  db  Phenix  Man,  Co.  m.  Bradford^  trustee,  385. 

6.  If  claimant  occupies  any  superior  position  to  defendant,  from 
•     which  such  evidence  would  be  inadmissible,  incumbent  on  him  to 

show  it.     Ibid. 

7.  Removal  of  cases  to  U.  S  court,  does  claim  case  come  within  pro- 

visions of  act  of   congress  as  to  ?    Harriiton  m.  Shorter  ft  at.,  512. 

8.  Exempt,  property  claimed  by  wife  as;  illegality  subsequently 

filed  by  husband,  introducing  new  issue,  properly  dismissed. 
Alien  et  al.  ve.  Froet,  558. 

9.  Extent  of  liability  of  claimant  and  sureties  on  suit  for  hire,  um 

and  deterioration  of  property  claimed,  under  §3320  of  Code. 
Frwt  <£-  Crenshaw  ««.  Gibwn  et  ai.,  600. 

10.  bale,  strict  compliance  with  law  as  to  must  be  shown  to  authorize 

recovery.    Ibid. 

11.  Order  setting  aside  judgment  because  based  on  slave  debt  is  mere 

nullity,  and  inadmissible  upon  trial  of  claim  arising  on  levy  of 
execution  founded  on  such  judgment.    Bawwn  es.  Qregery,  783. 

12.  HomeBtead,  for  protection  of  claim  is  proper  remedy,  but  later- 

position  by  illegality  sustained.    Froet  te.  Borders,  817. 

18.  Afiidavit  recognizes  land  to  have  been  levied  on  as  property  of  de- 
fendant, there  being  but  one,  claimant  is  estopped  from  except- 
ing to  levy  on  ground  that  words  "  as  the  property  of  the  defcad- 
ant "  are  omitted.     ScoUy  dCif.vs.  Butler,  849. 

COLLATERAL  SECURITY. 
1.  When  creditor  took  out  policy  on  life  of  debtor,  and  held  it  as  col- 
lateral, and  advanced  premiums  ab  matter  of  account  between 
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himself  and  debtor,  net  amount  realized  after  debtor's  death 
should  be  applied  as  credit  on  debt.  Baley  et  nl.,  vs.  Boss  et  al, 
862. 

CONFEDERATE  HONEY.     See  Ouardzan  and  Ward,  2-7. 

CONSTITUTIONAL  LAW. 

1.  So  far  as  act  of  February  26,  1877,  provides  for  hearing  of  cases 

which  do  not  reach  the  supreme  court  until  the  circuit  to  which 

they  belong  is  passed,  it  is  unconstitutional.  Ooodman  ts.  Mor- 
ris, 60. 

dw  Railroads,  provisions  in  charters  to  granting  state  aid;  2d  section 
of  act  of  25th  February,  1874,  repealing,  which  provides  that 
should  any  of  the  companies  claim  that  they  have  vested  rights, 
and  apply  to  governor  for  same,  any  citizen  may  Interpose  by 
bill  to  restrain,  is  unconstitutional  in  this  that  it  violates  the 
spirit  of  the  5th  and  31st  paragraphs  of  1st  article.  Northeastern 
Railroad  Co.  vs.  Morris,  364. 

3.  Said  section  is  also  unconstitutional  because  it  contains  matter 
different  from  what  is  expressed  in  the  title.     Ibid. 

4  Provision  in  charter  of  mining  company,  that  right-of-way  over 
unoccupied  lands,  for  carriage  of  water  necessarily  used  in  gold- 
mining,  might  be  appropriated  by  payment  of  just  compensation, 
is  not  an  unconstitutional  exercise  of  the  right  of  eminent  do- 
main.    Harid  Oold  Mining  Go.  vs.  Parker  et  al.,  419. 

5.  Imprisoment  of  attorney,  on  attachment,  for  failure  to  pay  over 

money  collected,  not  within  constitutional  inhibition  against  im- 
prisonment for  debt.     Smith  vs  McLctidon,  sheriff,  523. 

6.  Act  of  February  10.  1876,  requiring  person  engaged  in  hiring  la- 

borers in  this  state,  etc.,  to  procure  license, constitutional.     Shep- 
pirdetal.,  vs.  County  Commissioners,  et^c.,  535. 

7.  Appeal  from  justice  court  in  action  at  contractu,  defense  on  oath 

not  required.     Uoieell  vs.  Glover,  774. 

8.  Governor  alone  can  commute  sentence;  therefore,  act  of  February 

llth,  1875,  in  so  far  as  it  empowers  county  commissioners  to 
change  sentence  of  court,  is  unconstitutional.  Ogletree  vs.  Dozier, 
sheriff,  800. 

9  Homesteads  sold,  act  of  15th  February,  1876,  confining  suits  for 
recovery  of  to  courts  of  equity,  is  not  unconstitutional,  as  it 
simply  affects  the  remedy.     McLeUan  et  al,  vs.  Weston  et  al.,  883. 

CONTEMPT,  ATTACHMENT  FOR.     See  Attachment  for  Contempt. 
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CONTINUANCE. 

1.  Discretion  in  refusing  not  abused,  full  diligence  to  procure  ab- 
sent witnesses  not  having  been  exercised.     Cniee  o».  SkUe,  83. 

3.  Discretion  aa  to  continuance  not  controlled  unless  abused     J^hn- 

son  vs.  State,  189. 

8.  Plea  withdrawn  from  clerk's  office  by  defendant's  attorney  and  lost ; 
that  at  trial  he  is  unprepared  to  establish  copy  because  he  has 
forgotten  defense  and  because  client  is  absent,  no  ground  of  con- 
tinuance.   Jones  v$.  Vines,  491. 

4.  Leading  counsel  too  sick  to  try,  no  ground  for  continuance,  unless 

affidavits  show  that  application  Is  not  made  for  delay  etc.. 
Smith,  San  «ft  Bro.  vs,  Printup  Bros.  A  Co,,  610. 

CONTRACTS.      * 

1.  Ratification  by  principal  of  contract  when  reported  to  him  makes 

it  binding.     Heard  vs.  Bussell  A  PoUer  etal  2^ 

2.  Cotton  futures,  agent  may  recover  from  principal  moneys  ex- 

pended in  purchase  of.     Ihid 

8.  Agreement  between  owner  and  contractors,  by  which  former  is  to 
supply  to  latter  lot  upon  which  to  erect  two  atore-housea,  and  to 
make  certain  payments  upon  completion  of  houses,  or  to  deed  to 
them  lot  upon  which  one  house  is  built ;  owner,  on  making  stip- 
ulated payments,  has  complete  title  to  entire  lot,  and  contractors 
have  no  interest  therein.    Jenkins*vs.  Means,  admW,  55. 

4.  Negotiations  merged  in  written  contract.  Additional  obligation 
cannot  be  grafted  thereon  by  parol,  unless  made  subsequently  to 
contract,  upon  valuable  consideration.    Smith  vs.  Newton,  \(&. 

6.  Fraud,  to  attack  contract  on  ground  of,  refer  to  execution; 
to  annex  thereto  additional  stipulation,  it  must  appear  to  have 
been  omitted  through  fraud,  accident,  or  mistake.     Ibid 

6.  Agreement  of  counsel  that  certain  case  shall  abide  judgment  of 

supreme  court  on  other  case,  cannot  be  enforced  if  latter  be  noi 
carried  up  and  decided.     Windham  vs.  Deles  et  al.,  265. 

7.  Renewal  of  notes  for  consideration  of  additional  time,  and  new 

security,  makes  novation  which  estops  defendants  from  open- 
ing question  of  original  consideration.    Ibid. 

8.  Employment  of  physician  by  third  person  to  treat  minor  in  sud- 

den and  dangerous  emergency,  coupled  with  early  arrival  of 
parent,  extent  of  such  third  person's  liability.  Ra4>ui  vs.  New- 
man, 406. 

9.  Note  containing  absolute  promise  to  pay;  no  defense  on  part  of 

surety  that  he  signed  to  encourage  principal  to  pay,  and  that  it 
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was  well  understood  by  payee  that  he  was  not  to  be  liable  there- 
on.   Dendy  vs.  OanMe  A  Oopeland,  4M. 

10.  Original  contract  usurious;  novation  by  new  party  being  intro- 

duced for  one  year,  he  then  being  released  by  consent  of  all,  and 
old  contract  renewed,  still  affected  by  taint.  Archer  vs.  Me- 
Cray,  546. 

11.  Entire  contract  not  purport  to  be  in  writing,  admissible  to  show 

by  parol  other  terms  and  conditions  not  inconsistent  with  writ- 
ten part.     Barclay  vs.  Hopkinn,  562. 

12.  Consent  order  to  file  motion  for  new  trial  and  brief  of  evidence 

within  given  time  after  adjournment,  movant  must  abide  by  his 
bargain.  Time  is  of  essence  of  contract.  West  A  At.  B.  B.  Co. 
t».  JohriMn,  626. 
18.  Guardian  cannot  by  any  contract  other  than  those  specially  al- 
lowed by  law,  bind  ward's  property,  or  create  any  lien  thereon. 
Bice  vs.  Pascal,  637. 

14.  Purchase  on  Saturday,  but  trade  consummated  and  papers  drawn 

on  c^unday,  courts  not  assist  in  collection  of  note  then  given. 
Morgan  vs.  BniUy,  683. 

15.  Prepayment  and  acceptance  of  interest  to  given  time,  on  note 

past  due,  is  evidence  of  contract  for  indulgence  until  time  has 
expired.     Bandtdph  r*.  Fleminy,  776. 

16.  Subsequent  parol  contract  on  sp  cial  matter  touching  which  the 

writing  was  silent,  may  be  proven  without  producing  writing. 
Hirtvs.  Linton,  881. 

COSTS.     See  Practice  in  Supreme  .Court,  11. 

COTTON  FUTURES.    See  Principal  and  Agent,  2-6. 

COUNTY  MATTERS.    See  Boads  and  Bridges,  2. 

CRIMINAL  LAW. 

1.  Principal  felon,  where  all  the  evidence  implicating  defendant 

shows  that  he  was,  improper  to  instruct  Jury  to  acquit,  if  they 
should  find  him  to  be  an  accessory  only.     Skipper  w.  State,  63. 

2.  Two  tried  Jointly  for  offense  of  which  one  may  be  convicted,  though 

the  other  be  acquitted ,  right  of  peremptory  challenge,  in  its  whole 
extent,  is  of  same  importance  to  each  as  if  he  were  tried  sever- 
ally, and  he  is  entitled  thereto,  unless  agreement  is  entered  into 
to  contrary.     Cruce  vs.  State,  83. 

3.  Joint  trial,  and  witness  introduced  by  one  is  also  examined  by 

other,  both  considered  as  having  introduced  evidence,  and  state 
will  be  entitled  to  conclude.     Ibid. 

4.  Jury  may  return  separate  verdicts,  though  more  regular  to  em- 

brace both  findings  in  same  verdict.     Ilnd. 
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5.  Alibi,  as  a  defense,  involves  the  impossibility  of  prisoner's  pre* 

ence  at  the  scene  of  the  ofTcnse  at  time  of  its  commission;  and 
range  of  evidence  in  respect  to  time  and  place,  must  be  such  an 
reasonably  to  exclude  possibility  of  presence.  Johnwn  t»  &qIU, 
142. 

6.  Intent  to  kill,  to  be  too  drunk  to  form,  defendant  must  be  too 

drunk  to  form  intent  to  shoot.     MarnhaU  m.  State,  154. 

7.  Acquittal  in  slate  court  of  assault  aiid  battery,  not  bar  prosecution 

under  municipal  ordinance.  McRae  vs.  Mayor  and  CouncUof  Amtr- 
icug,  1G9. 

8.  Charge  to  grand  jury  in  presence  of  traverse  jury  engaged  upon 

trial  of  murder  case,  in  which  such  crimes  as  that  under  investi- 
gation were  severely  denounced,  no  ground  of  new  trial,  where 
court,  on  attention  being  called  to  the  fact,  disclaimed  any  refer- 
ence  to  case  on  trial,  and  cautioned  traverse  jury  not  to  regard 
what  he  had  said.     Johnson  vs.  State,  189. 

9.  Cooling  time  for  prisoner  to  recover  from  heat  of  passion,  is  ques 
tion  for  jury.     Ross  vs.  State.  248. 

10.  Provocation  by  words  and  menaces  alone  will  not  reduce  crime 

from  murder  to  manslaughter.    Ibid. 

11.  Error  for  court  to  charge  the  jury  that  if  they  believe  the  facts 

detailed  by  the  witnesses,  and  that  the  person  assaulted  bad  died, 
"that  would  have  made  the  crime  murder;  then,  death  not  hav- 
ing ensued,  the  crime  is  an  assault  with  intent  to  murder.**  It 
amounts  to  a  strong  expression  of  opinion  on  the  facts.     Ibid. 

12.  Statement  of  prisoner  is  not  evidence;  it  is  only  entitled  to  such 

weight  as  the  jury  see  fit  to  give  it.    Ibid 

13.  Two  grades  chargoi  in  different  counts,  and  evidence  leaves  in 

doubt  the  grade,  defendant  should  not  be  acquitted,  but  found 
guilty  of  lower  grade.     Jennings  vs.  State,  307. 

14.  Confessions  not  freely  made,  if  such  should  appear  from  any  of 

state's  witnesses,  court  should  exclude  them;  but  where  such 
witnesses  testify  to  contrar}*,  it  is  iucumbent  on  defendant  to 
show  the  reverse f  and  whether  they  were  so  made  or  not  becomes 
question  for  jury.    Dawson  vs.  State,  333. 

15  Res  gestof,  sayings  of  party  to  rencounter,  just  before  its  occurrence, 
within  hearing  of  other,  admissible  as  part  of.  Williams  H  al.  vs. 
State,  400. 

16.  Where  fight  sprang  out  of  fact  that  one  party  rode  a  mule  against 

the  protestation  of  other,  not  illegal  to  charge  that  riding  the 
mule  would  not  justify  assault.     Ibid. 

17.  Indictment  charges  three  persons  with  assault  with  intent  to  mur- 

der, armed  with  knife,  ax  and  stick,  respectively,  state  not  com 
pelted  to  elect  with  which  weapon  it  will  insist  crime  was  com- 
mitted.    Ibid. 
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18.  Request  to  charge  on  reasonable  doubts  is  defective  if  the  word 

"  reasonable  "  be  omitted.    Brtnon  ««.  SteUe,  456. 

19.  Burglary,  possession  shortly  thereafter  unexplained,  and  no  proof 
9        of  good  character,  sufficient  to  convict.    Ibid. 

20.  Store  closed  at  sundown,  found  broken  at  sunrise,  sufficient  proof 

that  burglary  was  committed  at  night.    Ibid. 

21.  Juror,  remark  of  before  trial,  showing  fixed  opinion  and  preju- 

dice,  ground    of   new    trial   unless    explained.    Mancrieff  v§. 
State,  470. 

22.  Jury  dispersed,  by  consent,  leaving  verdict  with  foreman,  not  in- 

dispensable that  prisoner  should  be  present  when  return  takes 
place.    Smith  v$.  State,  518. 

23.  Words  or  threats  not  provocation  sufficient  to  reduce  homicide  to 

manslaughter.    Ibid. 

24.  Hog-stealing,  simple  larceny  for,  punishment  in  penitentiary  un- 

less jury  recommend  defendant  to  mercy.     Harris  vs.  State,  635. 

25.  Jury  should  be  charged  as  to  this  privilege.     Ibid. 

26.  Assault  with  intent  to  murder,  evidence  makes  case  of.     Tatum 

M.  State,  638. 

27.  Motive  for  crime,  that  none  appears  if  defendant  was  governed  by 

correct  reasoning,  does  not  show  innocence.     One  who  acts  like 
a  fool  does  not  reason  like  a  philosopher.    Ibid. 

28.  That  three  of  grand  jurors  who  found  bill  were  not  on  jury  list 

must  be  taken  advantage  of  by  plea  in  abatement.     SJuirpe  ts. 
Smith,  govemjor,  707.  • 

29.  Surety  cannot  take  advantage  of  defect  in  defense  to  sci.  fa.    Ibid. 

80.  Surety  admitting  that  indictment  was  against  defendant  for  whom 

he  was  bail,  cannot  object  thereto  on  ground  of  misnomer. 
Itnd 

81.  Official  minute  of  witness'  testimony  before  committing  magistrate 

admissible  after  being  identified  by  him.     Origgs  vs.  State,  788. 

82.  CerHorari  sued  out  without  proper  affidavit,  supreme  court  will 

not  interfere  with  affirmance  of  conviction.     IHlts  vs.  State,  764. 

33.  Forgery,  order  to  "  pay  to  this  man  "  is  the  equivalent  of  an  order 

to  pay  to  bearer,  and  indictment  may  be  predicated  thereon  even 
though  it  be  not  dated.     Thomas  vs.  State,  784. 

34.  Indictment  need  only  set  forth  offense  in  language  of  Code,  or  so 

pl^nly  that  its  nature  may  be  readily  understood.     Ibid. 
85.  Forging  and  uttering  forged  paper,  being  grades  of  same  offense, 

may  be  joined  in  same  count.     Ibid. 
36.  Order  directed  to  ''Mr.   Smith",   and   indictment  charged  its 

forgery  and  utterance  with  intent  to  defraud  Joseph  Smith,  a 

merchant  on  McDonough  street,  evidence  that  it  was  presented 

at  his  store  was  properly  admitted.    Ibid. 
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87.  Writing  acknowledged  by  defendant  to  have  been  done  bj  him, 
admissible  for  comparison  with  forged  order.     Ibid, 

38.  Good  character  only  available  as  defense  in  donbtf  al  cases.    IhUL 

89.  Nature  of  instrument  forged  being  in  question,  no  error  in  chaig- 
ing  §4451  of  Code  in  regard  to  forgery  of  instroment  not  preri- 
ously  provided  for.    Ibid. 

40.  Sentence  can  alone  be  commuted  by  governor  ;   therefore,  act  of 

February  11,  1875,  in  so  far  as  it  empowers  county  commiB- 
sioners  to  change  sentence  of  court,  is  unconstitutional.  O^itrte 
v$.  Ikfgier,  ihenf,  800. 

41.  That  names  of  certain  grand  jurors  are  not  set  out  in  fofl,  and 

that  no  prosecutor  is  indorsed  on  bill,  are  not  good  in  amM. 
Oreem,  V8  State,  850. 

DAMAGES. 

1.  Overflowing  land  by  mill-dam,  to  recover  for,  plaintiif  need  not 

prove  special  damages.    Ellingfon  etal.,  9a,  Bennett,  286. 

2.  Recovery  not  restricted  to  net,  clear  profit,  over  and  above  all  ex- 

penses ;  jury  should  regard  capabilities  of  land  for  more  profit- 
able use  in  changed  condition,  and  also  the  obstacles  to  change 
presented  by  the  nuisance  complained  of.    Ibkt. 

8.  Recovery  had  for  charging  and  saturating  the  soil  with  back-water 
not  rising  above  surface.     Ibid, 

4  Trover,  rule  as  to  damages  in  actions  of.    FuOer  ve.  Carter,  895. 

5.  Extravagant  recovery  for  injury  in  itself  moderate,  not  upheld 

against  anybody,  or  in  favor  of  anybody.  QijinM  m.  Weti,  B.  R. 
Co,  of  Ala,,  426. 

6.  Amcmnt  of  damages  from  overflow  caused  by  mill-dam  is  question 

for  jury,  and  court  will  not,  ordinarily,  interfere.  Farmer,  trua- 
tee,  vs.  McDonald,  509. 

7.  Counsel  fees,  action  for  breach  of  contract,  error  to  charge  that 

plnintiff  was  entitled  to  recover  without  adding  qualification 
provided  in  §2942  of  Code.  Ouerm^y  Bartrafn  ^  BImdrix  m. 
SheUman,  797. 

DEBTOR  AND  CREDITOR.   See  Adminietrators  emd  Eaueuton,  14-1«. 

DEEDS. 

1.  Discovery  by  defendant  in  ejectment,  after  trial,  of  deed  of  which 

he  was  previously  ignorant,  not  cause  for  new  triaf  where  H 
does  not  appear  that  deed  is  one  with  which  his  title  is  connected. 
Jenkine  vs,  Meane,  admmietrator,  55. 

2.  Town  lot  conveyed  by  number,  title  not  pass  to  part  of  other  lot, 

though  description  by  metes  and  bounds  would  cover  such  por- 
tion.   Ibid, 
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8.  Boundary  between  two  town  lots  in  question,  diligence  requires 
that  records  should  be  searched  before  trial,  for  deeds  from  a 
known  early  proprietor.    Ibid. 

4.  Plat  referred  to  by  deed  has  500  feet  written  as  distance  from 
street  to  right-of-way,  when,  in  fact,  there  was  not  that  much 
land,  whilst  the  deed  conveys  only  to  the  right-of-way,  latter 
controls.     Oa.  R.  R.  A  Bk'g,  Co.  «t.  Hamilton^  171. 

0.  Title  passes  upon  execution  of  deed  to  secure  money,  accompan- 
ied by  bond  to  reconvey.    Jartit  d  WiUon  v»,  Burke  et  oZ.,  232. 

6.  Acceptance  of  deed  which  recites  that  property  had  been  set  apart 

as  homestead,  and  that  it  was  now  conveyed  by  approval  of 
ordinary,  estops  grantee  from  denying  validity  of  exemption* 
Long  et  ux.  v,  BuUard,  855. 

7.  Lot  conveyed  with  all  and  singular  the  rights,  members,  etc.. 

admissible  to  show  by  parol  that  right  to  uninterrupted  use  of 
alley  between  such  lot  and  land  of  vendor  was  one  of  such  rights, 
etc.    Kirkpatriek  w.  Brown,  450. 

8.  Remedy  provided  in  §1070  of  Code,  not  available  to  person  taking 

absolute  deed  as  security,  where  no  bond  for  reconveyance  has 
been  given.    €hrigg$  w.  Strippling,  500. 

9.  Title  passed  by  deed  made  in  1874  as  security  for  debt,  though 

wife  did  not  consent,  and  though  debtor  retained  possession 
under  bond  for  titles.     Wett  te,  Bennett,  507. 

10.  Warranty  deed  is  not  a  "like  instrument"  with  promissory  notes, 

and  therefore  indorsers  thereof  cannot  be  sued  in  same  action 
with  maker,  and  trial  be  had  in  county  of  residence  of  latter. 
MeOuire  vs.  Wagnon  et  al.,  ^91. 

11.  Complaint  for  land;  plaintiff  may  recover  on  deed  though  no  ab- 

stract thereof  be  annexed  where  defendant  introduced  same  in 
evidence,  and  where  land  was  covered  by  another  deed,  abstract 
of  which  was  attached.     Cooper  vs.  Braswell  db  Son,  616. 

12.  Usury,  deed  dated  July  8th,  1875,  if  tainted  with,  void  as  title;  act 

repealing  usury  laws  was  itself  repealed  on  February  24,  1875. 
Ibid. 

18.  Attestation  of  justice  to  deed  executed  in  foreign  state,  with  cer- 
tificate that  it  was  voluntarily  executed,  insufficient  to  admit  to 
record  in  this  state.     Heam  v».  Smith,  704. 

14.  Attestation  of  foreign  Judge  of  court  of  record  who  is  clerk  of  his 

own  court,  may  be  verified  by  his  certificate  as  clerk  under  seal 
of  court.     Moort  et  oL ,  tw.  HiU  et  al. ,  760. 

15.  Homestead,  none  can  be  taken  in  land  to  which  title  has  been 

made  under  §1969  of  Code;  wife's  joinder  in  deed  is  sufficient 
proof  of  her  consent.     Chridopher  et  al. ,  v$.  WUUame,  executrix,  77  9. 
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16.  Person  having  already  absolute  deed  takes  from  maker  bond  for 
title  to  same  land  and  dies  while  in  possession  ander  the  bond, 
presumption  is  that  title  became  rerested  in  obligor  before  mak- 
ing of  bond.     Balej/  etal^w,  Bm* et  al ,  862. 

DEPUTY  MARSHAL.    See  5Amy,  4. 

DEPUTY  SHERIFF.    See  8Ji&riff,  1. 

DIVIDEND.    See  Stock, 

DIVORCE.     See  Husband  and  Wife,  7. 

DOWER.     See  Estoppel,  8. 

DRAFTS.    See  NegotiabU  Instruments,  1,  7-12. 

EASEMENTS. 

1.  Land  covered  by  deed  to  minor  is  not  property  of  father  so  as  to 
authorize  latter  to  convey  to  another  right  to  overflow  same, 
though  he  may  have  exercised  other  general  acts  of  ownership, 
deed  to  minor  having  been  recorded.  JFhrmer,  trustee,  vs.  McDoa- 
aid.  500. 

d.  Parol  easement  to  overflow  by  adding  eighteen  inches  to  height  of 
dam  twelve  feet  high,  will  not,  after  such  dam  has  been  washed 
away,  entitle  trausferree  to  erect  new  dam  sixteen  feet  eleven 
inches  high.    Ibid. 

EJECTMENT. 

1.  Where  plaintiff 's  wall  forms  one  side  of  store  room,  and  a  narrow 

strip  along  the  wall,  inside  of  room,  constitutes  part  of  premises 
in  dispute,  yearly  value  of  entire  room  for  rent,  shown  as  fact 
for  consideration  in  assessing  mesne  profits.  Jenkins  m.  Means, 
adm'r,  55. 

2.  Mesne  profits,  though  arising  chiefly  out  of  improvements,  and 

though  the  land,  if  vacant,  would  have  been  worth  nothing  for 
rent,  are  not  to  be  diminished  on  account  of  the  value  added  to 
the  land  by  constructing  the  improvements,  unless  there  be  some 
evidence  of  what  amount  in  value  was  so  added,  nor  unless  the 
defendant  made  the  improvements,  or  they  were  made  by  some 
person  from  or  through  whom  his  claim  of  title  was  derived. 
Ibid. 

3.  Boundary  between  two  town  lots  in  question,  diligence  requires 

that  records  should  be  searched  before  trial,  for  deeds  from  a 
known  early  proprietor.    Ibid, 
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4.  Discovery  by  defendant,  after  trial,  of  deed  of  which  he  was  pre- 

viously ignorant,  not  cause  for  new  trial,  where  it  does  not  appear 
that  deed  is  one  with  which  his  title  is  connected.    Ibid. 

5.  Town  lot  conveyed  by  its  number,  title  not  pass  to  part  of  other 

lot,  though  description  by  metes  and  bounds  would  cover  such 
portion.     Ibid. 

6.  Recovery  had  on  deed,  though  action  be  complaint  and  no  abstract 

thereof  be  annexed,  where  defendant  introduced  same  in  evi- 
dence, and  where  land  covered  thereby  was  also  embraced  in 
another  deed,  an  abstract  of  which  was  attached.  Cooper  ts, 
BranpeU  d  Son,  616. 

ELECTION.     See  Criminal  Law,  17. 

EMINENT  DOMAIN.     See  Constitutional  Law,  4. 

EQUITY. 

1.  Judgment  on  demurrer  to  bill  affirmed  by  supreme  court,  cause, 
whether  defendant  has  answered  or  not  (discovery  being  waived), 
stands  for  trial  as  soon  as  remittitur  is  entered  Cartwell,  exW, 
t».  Schley  etai,  17. 

9.  Discovery  waived  and  yet  complainant  put  in  evidence  a  portion 
of  defendant's  answer,  proper  to  allow  latter  to  read  in  evidence 
balance  thereof.    Heard  vs.  RusseU  A  Potter  et  al. ,  25. 

8.  Appeal  from  circuit  court  to  supreme  court  of  United  States,  pend- 
ing, former  may  pass  necessary  orders  to  protect  property  in  lit-" 
igation.     May  et  al.  vs.  Printup,  receiver,  et  al.,  128. 

4.  Where  municipal  corporation  has  exchanged  lots  with  railroad 

company,  under  contract  that  certain  street  should  be  forever 
closed,  and  company  has  expended  large  sums  of  money  in 
improving  lot,  etc.,  and  city  now  threatens  to  open  such  street, 
paying  usual  damages  under  provisions  of  charter,  asserting  that 
authorities  had  no  power  to  make  contract :  Held,  that  demurrer 
to  bill  praying  cancellation  of  contract,  or  if  that  be  impractica- 
ble, general  relief,  was  properly  overruled.  Mayor  etc. ,  of  Atlanta 
vs.  Macon  and  W,  B.  R.  Co.,  251. 

5.  Where  bill  shows  that  complainant  can  obtain  full  relief  with  the 

original  defendants  alone,  amendment  introducing  other  defend- 
ants and  other  cause  of  relief  wholly  distinct  from  first,  will 
render  it  multifarious     Deuberry  vs.  Shannon,  ex*x,  et  al.,  311. 

6.  Dismissal  of  bill  carries  whole  case  out  of  court,  including  answer 

of  defendant,  if  said  answer  contain  no  prayer  for  cross-relief. 
Harris  vs.  Hines,  427. 

7.  Defendant  cannot,  five  years  after  dismissal,  be  made  party  thereto, 

and  then  file  answer  in  nature  of  cross-bill,  even  though  he 
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was  a  non-resident,  and  original  bill  was  served  on,  and  an 
swered  by,  his  agent.     Ibid. 

8.  Appearance  and  answer  by  defendants,  full  equity  done  thou^ 
they  reside  without  the  jurisdiction.  Vam^  <ft  EUington  m.  Bad- 
dig  A  Lamb,  448. 

0.  Special  verdicts,  under  act  authorizing,  only  such  questions  need 
be  put  to  jury  as  will  enable  them  to  find  facts  not  admitted  by 
pleadings.     McManus etal,  n.  Cook,  485 

10.  Homestead  sold,  bond  for  title  given  and  notes  taken;  where 

vendors  are  insolvent  equity  will  rescind  upon  payment  of  rent, 
etc.,  by  vendee,  especially  if  sale  was  without  approval  of  ordi- 
nary.   Ibid. 

11.  One  defendant  of  several  files  plea,  which  is  found  against  him; 

refusal  to  allow  decree  for  amount  thus  found,  though  none  of  the 
defendants  have  answered,  is  not  such  final  judgment  as  can  be 
excepted  to.     Welch  et  al,,  «b.  Durkin,  adm*r,  et  a/.,  480. 

12.  U.  bought  land  from  £.,  and  borrowed  from  A.  to  pay  in  part 

therefor,  and  £.,  by  agreement,  made  title  to  A.,  who  gave  U. 
bond  to  convey  on  payment  of  mcmey  borrowed;  equity  will  de- 
cree specific  performance.    Archer  t*.  MeOntjf,  546. 

13.  Bill  for  injunction  not  clear  as  to  existence  of  unauthorized  power 

of  attorney,  and  where  apprehended  injury  could  be  prevented 
by  giving  notice  to  particular  corporation,  should  not  be  retained 
for  purpose  of  decreeing  that  power  be  canceled.  Jbkfuom  ua. 
Johruon,  613. 

14.  Judgment  should  be  obtained  and  return  of  ntiOa  bona  had,  to  enti- 

tle creditor  to  assistance  of  equity.    Lemon  m.  Tharion,  et^r,  706. 

15.  Interpleader  sought,  case  made  should  not  only  be  appropriate, 

but  bill  should  be  filed  before  either  claimant  of  fund  has  had 
his  right  thereto  established  by  judgment.  Moore  et  al.  w,  HSU 
etal.,  760. 

16.  Judgment  against  executor  on  debt  of  testator,  though  not  ex- 

pressed tx>he  de  bonis  teet<Uori$,  may  be  basis  of  bill  to  reach  as- 
sets in  the  Lands  of  devisees,  distributed  to  them  before  its  ren- 
dition.   lUdd,  truetee,  etoL  t$.  Davis,  883. 

17.  Trust,  bill  alleged  that  complainants  were  beneficiaries  of  trust; 

that  trustee  had,  with  knowledge  of  defendant,  borrowed  money 
not  for  use  of  estate,  and  given  mortgage  to  secure  repayment;  it 
prayed  that  foreclosure  be  enjoined,  etc  Demurrer  thereto 
properly  overruled.     Coletburg  eiaLve.  Dart  ei  al ,  839. 

18.  Under  section  Ist  of  act  of  February  15,  1876,  courts  of  equity 

alone  have  jurisdiction  of  suits  to  recover  homesteads  which 
have  been  sold.    McLeUanetaL  w.  Weston  ei  oL,  883. 
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ESTOPPEL. 

1.  Failure  by  owner  to  object  to  improvement  on  land,  not  create 
'  estoppel,  where  it  is  not  shown  that  he  was  aware  that  the  same 

were  in  contemplation  or  in  progress.    Jenkins  w.  Means,  adm*r, 
55. 

2.  Aliter,  if  such  knowledge  be  shown.     Geo,  R.  R,  d  BKg  Co.  v«. 

HamUton,  171. 

8.  Attorney  who  took  Judgment,  estopped  from  setting  up,  in  his 
own  behalf,  its  invalidity  for  want  of  process.  Kennedy ^  admW^ 
vs.  Redmne,  827. 

4.  Acceptance  of  deed  which  recites  that  property  had  been  set  apart 

as  homestead,  and  that  it  was  now  conveyed  by  approval  of  or- 
dinary, estops  grantee  from  denying  validity  of  exemption. 
Long  el  ux.,  m.  BuUard,  855. 

5.  Vendor,  who  was  owner  of  two  adjoining  lots,  represented  that 

there  was  alky  between  them,  joint  use  of  which  would  be  con- 
veyed with  lot  sold,  and  vendee  paid  increased  price,  vendor 
estopped  from  denying  truth  of  such  representation.  Kirkpat- 
rick  9s.  Brown,  450. 

6.  Waiver  of  right  of  homestead  to  all  the  property  of  debtor  in  a 

promissory  note,  without  words  which  create  any  lien  or  describe 
any  particular  property,  not  estop  debtor.  Stafford,  BUUock  d 
Co.,  vs.  EUiott,  837. 

7.  Affidavit  recognizes  land  to  have  been  levied  on  as  property  of 

the  defendant,  there  being  but  one,  claimant  estopped  from  ex- 
cepting to  levy  on  ground  that  words  '*  as  the  property  of  the  de- 
fendant "  are  omitted.    SecUy  d  Co. ,  vs.  Butler,  849. 

8.  Vendee  under  deed  takes  bond  for  title  from  vendor  to  same  land 

and  dies  in  possession  thereunder,  presumption  is  that  title  be- 
came revested  before  execution  of  bond.    Vendee  being  thus  es- 
topped from  claiming  under  deed,  his  widow  would  be  likewise 
estopped  from  claiming  dower.    Raley  et  al  vs.  Ross  et  al,,  862. 

EVIDENCE. 

1.  Discovery  waived,  and  yet  complainant  put  in  evidence  portion  of 

defendant's  answer,  proper  to  allow  the  latter  to  read  in  evi- 
dence balance  thereof.    Heard  ts.  RusseU  d  Better  et  al.,  25. 

2.  Bill  for  account  of  cotton  bought  and  sold,  etc.,  and  one  of  ques- 

tions was  imposition  of  defendants  on  complainant  in  beguiling 
him  into  a  cotton  speculation,  competent  to  show  that  latter  was 
no  tyro,  but  experienced  in  cotton  spnculations.    Ibid. 

8.  Where  case  involved  employment  of  agents  in  Liverpool  by  com- 
plainant's agents  In  Georgia,  to  purchase  the  cotton  for  com- 
plainant, letters  between  the  agents,  and  between  complainant 
and  his  Georgia  agents,  written  dumfervet  opus,  admissible.    Ibid, 
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4.  Diploma  from  medical  college  in  another  State,  inadmissible  ex- 

cept upon  proof  thereof ,  and  of  the  charter.  Parkenxm,  admin- 
vitrator  i».  Burke.  100.  ^ 

5.  Defense  to  action  on  notes  given  for  fourth  interest  in  gas-works, 

that  defendant  had  been  induced  U>  purchase  by  gnysA  misrepre- 
sentation as  to  value,  inadmissible  to  prove  sayings  of  plain tiif 
to  third  persons  not  communicated  to  defendant.  Smith  w. 
NewtoHy  118. 

6.  Gross  earnings  of  works  for  two  years,  commencing  nearly  three 

years  after  purchase,  irrelevant.    Ifrid, 

7.  That  house  and  lot  taken  by  plaintiff  from  defendant  In  part  pay- 

ment at  $8,500.00  were,  in  fact,  worth  |2,000.00,  admissible  to 
show  in  rebuttal     Ibid. 

8.  Competent  to  show  by  city  assessor  great  depreciation  since  time 

of  purchase.     Ibid 

9.  Official  evidence  inconsistent,  that  which  is  found  in  the  appro- 

priate instrument  as  to  the  particular  matter  should  govern. 
ClemenU  vs.  CoUins,  124. 

10.  Under  influence  in  procuring  deed  to  be  made,  question  of  ;  sas- 

ceptibility  of  donor  to  be  influenced  may  be  ascertained  by  opin- 
ion of  witness  who  knew  him  long  and  well,  and  who  states 
facts.     Hotcell  et  al.^  vs  Howell  et  al,,  145. 

11.  Conclusion  which  must  have  been  founded  on  facts,  without  stat- 

ing facts,  inadmissible,  though  witness  may  state  absolute  knowl- 
edge of  conclusion.     Ihid. 

12.  General  statement  of  misrepresentations  and  exercise  of  influence, 

without  stating  what  was  said  or  done,  properly  excluded.  Ibid. 

18.  Sayings  of  donor  after  he  had  parted  with  title,  inadmissible 
against  donee,  unless  made  in  explanation  of  sayings  or  admis- 
sions of  donor  previously  given  in  evidence  by  the  donee,  or 
unless  they  are  sayings  of  the  donor  not  in  disparagement  of  the 
donee's  title,  but  tending  to  show  incapacity  of  mind,  and 
spoken  in  a  reasonably  short  time  after  the  gift.     Ihid. 

14.  Record,  of  deed  not  produced,  clerk  cannot  testify  as  to  what  was, 

or  was  not,  therein.  If  it  had  been  produced,  he  might  have 
been  allowed  to  state  as  to  its  correctness  as  compared  with  the 
original  when  handed  to  him.  Qa  R.  R,  &  BKg.  Ch,  w.  HetmU- 
ton,  171. 

15.  Evidence  legally  admitted  as  plea  stood,  should  not  be  excluded 

after  all  the  evidence  is  in  by  amendment  of  plea.  Mtn$an,  ^- 
dinary,  V9,  McOuUough  et  at ,  guardiana,  pt  ol.,  212. 

16.  Statement  of  prisoner  is  not  evidence  ;  it  is  only  entitled  to  such 

weight  as  jury  see  fit  to  give  it.    Ra$8  w.   State,  248. 
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17.  SayiDgs  of  person  in  possession  of  personalty,  on  his  way  to  de- 

posit same  in  warehouse,  derogatory  to  unincumbered  title  in 
•  himself,   admissible  against  all  persons    holding  under    him. 
Saulsbury,  Reitpeiu  dt  Co.,  vs  McKeUar^  801. 

18.  Confessions  not  freely  miuie,  if  such  should  appear  from  any  of 

state's  witnesses,  they  should  be  excluded;  but  where  they  testify 
to  contrary,  it  is  incumbent  on  defendant  to  show  the  reverse, 
and  whether  they  were  so  made  or  not  becomes  question  for  jury. 
Dawson  ts.  State,  833. 

19.  Stock  turned  over  to  aarents  of  contractors  before  completion  of 

work,  correspondence  between  such  agents  and  the  president  of 
the  contracting  railroad  company,  admissible  to  show  terms  upon 
which  it  was  delivered  in  advance  of  time  contemplated  by  con- 
tract.    Cent  R.  R.  A  Bk'g  Co.  vs.  Papotetal.,  342. 

20.  Letter  from  contractors  to  president  of  railroad  company,  treating 

part  of  work  as  virtually  completed,  proposing  to  deliver  it  and 
to  receive  stock  in  proportion,  and  to  give  bond  for  completion 
of  balance,  admissible     Ibid. 

21.  Res  gestcB,  sayings  of  party  to  rencounter,  just  before  its  occurrence, 

within  hearing  of  other,  admissible  as  part  of.  Williams  et  al.,vs. 
State,  400. 

22.  Issue  in  respect  to  fault  of  husband  of  plaintiff,  for  whose  homi- 

cide she  sued,  or  that  of  engineer,  warnings  of  latter  to  deceased, 
who  was  conductor,  in  regard  to  imprudence  in  similar  transac- 
tions, admissible     Gent.  R.  R  <t  B*k*g  Co.  vs.  Sears,  436. 

28.  Lot  conveyed  by  deed  with  all  and  singular  the  rights,  members, 
etc.,  admissible  to  show  by  parol  that  right  to  uninterrupted  use 
of  an  alley  between  such  lot  and  land  of  vendor,  was  one  of  such 
rights,  etc.     Ktrkpatrick  vs.  Brown,  450. 

24.  Invariable  presumption  of  law  that  evidence  is  true  because  party 

does  not  rebut  when  in  his  power,  is  none.  Tfuyinpson  et  al ,  vs. 
BavitU  et  al.,  executors,  472. 

25.  Party  not  bound  to  offer  himself  as  witness  at  peril  of  having  every- 

thing taken  against  him  which  he  might,  as  a  witness,  contradict. 
Ibid. 

26.  Answer,  though  broader  than  interrogatory,  may  still  be  admissi- 

ble.   Ibid. 

27.  Entire  contract  not  purport  to  be  in  writing,  admissible  to  show 

by  parol  other  terms  and  conditions  not  inconsistent  with  written 
part.     BarcUiy  vs.  Hopkins,  562. 

28.  Object  of  parol  evidence  to  expose  usury  covered  in  writings  under 

name  of  rent,  error  to  disparage  it  in  charge,  and  to  intimate  that 
if  there  be  conflict  written  evidence  should  prevail.  Wilkinson 
vs.  Wooten,  534. 
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29.  Trust  property,  upon  attempt  to  render  subject  to  jL  fa.  against 
cestui  que  trust  upon  ground  that  consideration  was  supplies  fur- 
_    nished,  evidence  that  they  were  supplied  for  plantation  owned 
by  beneficiary  in  another  county,  not  embraced  in  trust,  irrele- 
vant.   Johnston,  survivor,  vs.  Bedd,  trustee,  621. 

80.  Mental  soundness,  reasons  of  witnesses  for  opinions  on  question  of, 
are  for  consideration  of  jury  only.     Grc^  vs.  Obear,  eaifr,  675. 

31.  Declarations  of  testator  at  time  of  malting  will  as  to  reasons  for 
creating  trust,  inadmissible  to  establish  unsoundness  of  mind  in 
son.    Ilfid. 

82.  To  rebut  charge  of  secreting  bonds,  book  kept  by  executor  and 
exhibited  to  family,  showing  sale,  and  amount  thereof,  admissi- 
ble.    Ibid. 

38.  Conduct  of  cestui  que  trust  from  boyhood  to  time  of  trial,  admissi- 
ble to  illustrate  capacity.    Ibid. 

34.  Sale  in  market  admissible  on  question  of  value  of  bonds.     Ibid. 

85.  Declarations  of  debtor  in  possession  of  property  alleged  to  have 

been  fraudulently  conveyed,  though  made  after  he  has  parted 
with  paper  title,  admissible  as  part  of  res  gestm.  Otis  fw.  Brown, 
711. 

86.  'Irrelevant  testimony  should  be  excluded.    Sharp,  adm*r,  eial.,  vs. 

Mndleyetal.,  722. 

37.  Order  setting  (iside  judgment  because  based  on  slave  debt  is  mere 

nullity,  and  inadmissible  upon  trial  of  claim  arising  on  levy  of 
execution  founded  on  such  judgment.     Bawson  w.  Oregory,  733. 

38.  Official  minute  of  witness'  testimony  before  committing  magistrate 

admissible  after  being  identified  by  magistrate.  Griggs  vs.  State, 
788. 

38.  Understanding  of  witness'  testimony  of  certain  motions  of  wounded 

man,  on  the  verge  of  unconsciousness,  inadmissible  where  ques- 
tion assumes  that  something  was  meant,  and  where  it  is  sought, 
without  either  calling  for  his  reasons,  or  ahowing  him  specially 
qualified  to  interpret  the  motions  referred  to.     Ibid. 

39.  Deed  under  §1969  of  Code,  competent  to  show  by  parol  that  wife 

knew  that  object  of  conveyance  was  to  secure  debt.  Christopher 
et  al ,  V9.  WiUiams,  ex'x,  779. 

40.  Receipts  inadmissible  upon  proof  merely  that  witness  believed 

that  they  were  signed  by  the  agents  of  the  company  from  a  com- 
parison with  other  admitted  signatures,  he  having  no  other  knowl- 
edge of  the  subject.     Piedmont  d  Ari.  L.  Ins  Oo.  «•.  Lester,  81i^ 

41.  Subsequent  parol  contract  on  special  matter  touching  which  the 

writing  was  silent,  may  be  proven  without  producing  writing. 
HiH  vs.  Linton,  881 . 


EXECUTIONS.     See  Levy  and  Sale,  4. 
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FACTORS.    See  PnncijHil  and  Agent,  2-0. 

FRAUDULENT  CONVEYANCE. 

1.  Whether  husbaod  was  insolvent  at  lime  he  made  voluntary  convey- 

ance to  wife,  or  whether  such  conveyance  was  made  with  inten- 
tion to  delay  or  defraud  creditors,  and  whether  known  to  party 
taking,  all  questions  for  jury.     Pnmrosets.  Browning,  69. 

2.  When  husband,  whether  solvent  or  insolvent,  purchases  property 

for  wife  and  children,  taking  title  to  himself  as  their  trustee,  and 
his  widow,  after  his  death,  discharges  note  with  her  own  means, 
husband's  creditors  have  not  been  injured  or  defrauded.  But/i- 
erford  t»,  Ouipman,  177. 

3.  Relation  of  debtor  and  creditor  exists  bo  far  as  to  make  convey- 

ance fraudulent  whenever  *'  one  person  is  liable  and  bound  by 
law  to  pay  another  an  amount  of  money,  certain  or  uncertain;" 
and  this  though  the  claim  be  for  damages  for  a  trespass.  WeM- 
morelafid,  trtuttee,  vs.  Foirell,  256. 

4.  Statute  of  13th  Elizabeth,  in  so  far  as  it  embraces  tort  feasors  in 

its  provisions,  is  still  of  force  in  Georgia.     Ibid. 

5.  Value  of  homestead  and  exemption  in  remaining  estate  should  not 

be  counted  against  tort  feasor,  in  absence  of  evidence  that  he 
intended  to  apply  for  same.     Ibid. 

6.  If  he  was  not  insolvent,  and  the  conveyance  was  made  with  intent 

to  delay  or  defraud  the  party  damaged — if  it  was  not  only  volun- 
tary, but  tainted  with  this  fraudulent  intent — then  the  convey- 
ance  is  void  as  against  the  party  damaged,  whether  the  grantees, 
being  volunteers,  had  notice  of  the  fraudulent  intent  or  not. 
Ibid, 

7.  Reservation  for  benefit  of  debtor  at  time  of  conveyance  destroys 
**        validity.     Edtcard^*,  guardian,  vs,  Stinson,  443. 

8.  Declaration  of  debtor  in  possession  of  property  alleged  to  have 

been  fraudulently  conveyed,  though  made  after  he  has  parted 
with  paper  title,  admissible  as  part  of  rea  genUx.  Oatis  vs. 
Bruicn,  711. 

GIFTS. 

1.  Land,  gift  of,  incomplete  without  writing  by  donor,  or  erection  of 

improvements  by  donee,  or  continuance  of  possession  for  seven 
years,  in  case  of  father  and  child,  under  conditions  that  warrant 
presumption  of  gift.     Jones  vs.  Clark  etal.,  adm'rs,  136. 

2.  Until  complete,  title  is  in  donor,  and  judgment  against  him  will 

bind  land  so  as  to  prevent  subsequent  completion  of  gift  as 
against  lien.     Ibid. 

3.  Undue  influence  in  procuring  deed,  question  of  ;  susceptibility  of 

57 
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donor  to  be  influenced  may  be  ascertained  by  opinion  of  witness 
wbo  knew  bim  long  and  well,  and  wbo  giyes  facts  and  circum- 
stances.    UoweU  et  al.  w.  HoweU  et  al ,  145. 

4.  Sayings  of  donor  after  be  bas  parted  witb  title,  inadmissible 
against  donee,  unless  made  in  explanation  of  sayings  previously 
given  in  evidence  by  donee,  or  unless  tbey  tend  to  sbow  incapac- 
ity of  mind  in  donor,  and  were  spoken  in  a  reasonably  sbort  time 
after  tbe  gift.     Ibid, 

6.  Son.  gift  to,  after  marriage,  when  living  to  himself,  is  prima  fafie 

advancement.     JSuUiday  tw.  Wingfield,  adm'f\  200. 

GUARDIAN  AND  WARD. 

1.  Action  against  principal  and  sureties ;  breach  alleged  failure  to 

account  for  and  pay  over  assets  which  came  to  hand,  inventory 
and  returns  made  by  piincipal  as  administrator  of  ward's  fath- 
ers's  estate,  prior  to  appointment  as  guardian,  inadmissible  for 
plaintiff  as  admissions.  Johnson,  ordinary,  v$.  McCuUough  et  al, 
puardiam,  etal.,  212. 

2.  Returns  only  prima  facie  evidence  for  or  against  guardiaa.    Ibid. 

8.  Notes  held  by  guardian  paid  before  late  war,  to  take  credit  for 
amount  as  Confederate  money,  he  must  show  how  fund  became 
changed.    Ibid. 

4.  Order  to  invest  in  Confederate  bonds  broad  enough  to  cover  other 

funds,  no  aid  to  guardian  in  accounting  for  other  funds  not 
legally  converted  into  Confederate  money.     Ibid, 

5.  That  guardian  might  be  justifiable  in  collecting  note  in  Confeder- 

ate money,  not  authorize  him  to  sell  it  for  such  money  to  third 
person,  without  order  of  sale  from  ordinary.     Ibid. 

0.  Notes  turned  over  by  defendant  as  administrator  to  himself  a^ 
guardian,  returned  as  money  and  treated  as  such,  is  Equivalent 
to  conversion  of  notes  into  money,  and  what  became  of  them 
afterwards  is  none  of  the  ward's  concern,  unless  he  should  elect 
to  pursue  them  as  trust  fund.    Ibid. 

7.  Thus  returning  the  notes  as  cash,  made  guardian  a  guarantor  of 

their  solvency.  If  he,  in  good  faith,  collected  them  in  Confeder- 
erate  money,  and  invested  in  Confederate  bonds  under  order  of 
judge  of  superior  court,  and  the  bonds  are  now  produced,  the 
accounting  is  sufficient.     Ibid, 

8.  Creditor  failing  to  notify  executor  until  estate  is  settled  up,  can 

only  recover  from  legatee  pro  rata  share  ;  guardian  of  legatee 
who  pays  entire  debt  only  allowed  pro  rata  proportion  on  settle- 
ment, and  this  though  the  other  legatees  are  non-residents, 
there  being  no  evidence  as  to  their  solvency  or  insolvency. 
Wjfnn  V9,  Bryee,  guardian,  529. 
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9.  Contract  specially  allowed  by  law,  guardian  can  only  bind  ward's 
property  or  create  any  Hen  thereon  under.    Riee  vn.  Paschal,  637. 

10.  Plea  of  settlement  by  guardian,  question  is  not  whether   jury 

believe  that  ward  received  as  much  as  she  was  entitled  to,  but 
whether  she  was  fully  cognizant  of  condition  of  estate,  etc., 
at  time  of  settlement,  or  was  imposed  upon.  Adams  ««.  Re- 
mere,  793. 

11.  If  settlement  was  knowingly  made,  ward,  concluded,  though  she 

seeks  to  open  it  in  less  than  four  years  from  its  date.    Ibid. 

1^  ABE  AS  CORPUS. 

1.  Attorney  imprisoned  under  attachment  for  failure  to  pay  over 

money  collected,  not  discharged  because  he  testifies  that  he  is 
utterly  unable  to  pay  amount  of  rule.  Smith  vs.  McLendon,  sher- 
iff, 528. 

2.  Truth  of  facts  adjudged  by  rule  absolute  cannot  be  inquired  into 

on  habeas  corpus.    Ibid. 

8.  Discretion  vested  in  judge  not  controlled  unless  manifestly  abused. 
BenUy  et  aL  fDS.  Terry  et  al. ,  555. 

HOMESTEAD. 

1.  Mortgage  to  secure  money  loaned  to  remove  incumbrance,  valid 

against  all  the  land  until  all  the  money  is  paid.  Middledrooks  vs. 
Warren,  Wallace  <fe  Co.,  230. 

2.  Kind  of  family  not  specified  in  application  under  act  of  October 

8,  1868,  not  render  proceeding  void.     Cowart  vs.  Page,  235. 

8.  Survey  and  plat  admitted  though  not  scaled  according  to  rule  56 
of  the  superior  court.     Oreaves  et  al.,  vs.  Middkbrooks,  240. 

4.  Material  furnished  for  improvement  of,  to  render  homestead  sub- 

ject for,  pleadings  must  show  grounds  of  claim,  etc.,  as  in  other 
suits  against  trust  estates.  WiUingham  dt  Dunn  vs  Maynard  et 
al.,  380. 

5.  Trust  estate,  homestead  is  in  nature  of,  the  mere  legal  title  being 

in  the  head  of  the  family.    Ibid. 

6.  Irregularity,  if  equitable  title  did  not  pass  to  family  on  account 

of,  purchaser  from  defendant  in  fi,  fa.  before  judgment  against 
him,  protected.    Ibid. 

7.  Petition  by  wife  in  behalf  of  herself  and  children  to  ordinary  of 

Bibb  county,  alleged  that  she  was  citizen  of  said  county  and 
state,  and  that  her  husband  refused  to  apply  for  homestead; 
averments  suflicient.     Long  et  ux.^  vs.  BuUard,  855. 

8.  Acceptance  of  deed  which  recited  that  property  had  b^n  set 

apart  as  homestead,  and  that  it  was  now  conveyed  by  a{^roval 
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of  ordinary,  estops  grantee  from  denying  validity  of  exemption. 
Idi'd. 
9.  Setting  apart  homestead  neither  enlarges  estate  of  debtor,  nor  di- 
vests any  lien  or  claim  which  is  superior  to  homestead  right 
Neicton  ra.  Summey  et  al,  897. 

10.  Sale  of  homestead,  bond  for  title  given  and  notes  taken;  where 

vendors  are  insolvent  equity  will  rescind  upon  payment  of  rent, 
etc.,  by  vendee,  especially  where  sale  was  without  approval  of 
ordinary.     MeManua  et  a/,  vs.  Cook,  485. 

11.  Failure  of  consideration  pleaded  to  notes  for  purchase  money  on 

account  of  vendee's  having  to  buy  title  of  purchaser  at  sherilTs 
sale  under  judgment  against  vendor,  to  protect  possession,  valid 
defense,  though  notes  had  been  exempted  to  vendor  as  person- 
alty, no  homestead  having  been  set  apart  in  the  land.  CorbaUjf 
vs.  Ilttghetg]  403, 
18.  Deed  made  in  1874,  as  security  for  debt,  passed  title  though  wife 
did  not  consent,  and  though  debtor  retained  possession  under 
bond  for  title.  Homestead  set  apart  in  1876.  on  application  kA 
wife,  no  defense  to  ejectment  by  creditor.     Wejtt  ps  Bennett,  507. 

13.  Waiver  of  exemption  as  to  certain  property  embraced  in  mortgage 

valid.     All^n  et  al.  ts.  Frost,  558. 

14.  Head  of  family,  guardiau  of  one  minor  is.     Bovntree,  guardian,  m. 

Dennard  et  ai.,  620. 

15.  Exemption  by  assignee  does  not  vest  in  wife  and  family,  bat  titk 

remains  in  bankrupt  until  state  law  is  complied  with.  Burti  «•. 
Robinaon  cf*  Co,,  763. 

16.  Title  made  under  §1909  of  Code,  to  secure  creditor,  no  homestead 

in  land  can  be  taken  to  deleKt  LioL,  jo;ndu  of  wife  in  deed  is 
sufficient  proof  of  her  consent.  Chrido^ieretal.ts.  WtUiams,si*x, 
779. 

17.  Failure  of  husband  to  set  up  exemption  in  resistance  to  foreclo- 

sure of  mortgage,  not  prevent  him  from  arresting  sale  under  jl 
/a.  by  illegaliiy.     Frost  w.  Borders,  817. 

18.  It  being  apparent  that  property  could  be  protected  by  claim,  any 

doubt  as  to  remedy  by  illegality  should  go  to  uphold  the  pro- 
ceeding.   Ibid, 

19.  Under  §2047  of  Code,  the  wife  alone,  with  consent  of  ordinary, 

cannot  alienate.    Ibid, 

20.  Incumbered  for  objects  other  than  those  specified  in  constitution. 

homestead  cannot  be     Moughon  vs.  Mcuterwn,  835. 

21.  Waiver  of  right  of  homestead  to  all  the  property  of  a  debtor,  in  a 

promissory  note,  without  words  which  create  any  lien  or  describe 
any  particular  property,  not  estop  debtor.  Stafford,  Btaioek  ^ 
Co.  vs.  EUiatt,  837. 
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22.  Conveyance  of  homestead,  under  approval  of  ordinary,  and  invest- 

ment in  other  lands,  latter  will  stand  in  place  of  homestead  as  to 
all  persons  charged  with  notice — so  long,  at  least,  as  original 
homestead  is  neither  reclaimed  nor  restored.  CJieney  t?«.  Roster, 
861. 

23.  Widow  of  obligee  in  bond  for  title,  having  taken  homestead, 

equity,  in  decreeing  sale  of  whole  laud,  should  recognize  home- 
stead right  as  adhering  to  surplus  above  amount  necessary  to 
discharge  purchase  money,  a^d  should  provide  for  its  re-invest- 
ment in  proper  homestead.     Riiley  et  al.  rs.  Rovt  et  al ,  8^2. 

24.  Utider  section  tst  of  act  of  15th  of  February,  18T6,  equity  alone 

has  jurisdiction  of  suits  to  recover  homesteads  which  have  been 
sold.     MeLeUan  et  al  vs,  Weston  et  al,,  883. 

HUSBAND  AND  WIFE. 

1.  Suit  by,  to  recover  property  of  latter  at  time  of  marriage,  husband 

(if  marriage  was  prior  to  1866]  is  concerned  to  assert  marital 
rights,  and  is  therefore  substantial  party  plaintiff.  Carnoell^  ex*r, 
ra.  Schley  et  al.,\l. 

2.  Possession  of  wife  living  with  husband,  is  possession  of  latter. 

Primrose  vs.  Browning.  69. 

8.  Whether  husband  was  insolvent  at  time  of  voluntary  conveyance 
to  wife,  etc  ,  for  jury,  under  proper  charge     Ibid, 

4.  When  husband,  solvent  or  insolvent  at  the  time,  purchases  prop- 

erty for  his  wife  and  children, taking  title  to  himself  as  their  trus- 
tee, and  his  widow,  after  his  death,  discharges  note  therefor  with 
her  own  means,  husband's  creditors  have  not  been  injured  or 
defrauded.     Rutherford  vs,  Chnpman,  lif. 

5.  Married  woman  is  disabled  from  binding  separate  estate  by  any 

contract  of  suretyship.     Saulsbury^  Respess  &  Co,  vs,  Weaifer,254, 

*  6.  .Toint  note  of  wife  and  husband  ;  if  given  in  connection  with  bus- 
iness of  former  conducted  by  latter,  she  is  bound  ;  alit&r,  if  as 
surety  for  him  in  his  business,  or  to  pay  his  debts.  King  vs, 
Thompson ,  380. 

7.  Divorce  pending  suit  for,  husband  not  restrained  from  collecting 

choses  in  action  unless  it  is  obvious  that  fund  will  be  thereby 
imperilled.    Johnson  vs.  Johnson,  613. 

8.  Joinder  of  wife  in  deed  made  under  gl969  of  Code  is  sufficient 

proof  of  her  consent  thereto .  Christopher  et  al.  vs,  WiUi<tms, 
executrix,  779. 

ILLEGALITY. 

1.  Where  party  agreed  to  pay  off  judgment  for  purchase-money  if 
land  was  conveyed  to  him,  and  instead  of  doing  so  took  assign- 
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ment  thereof,  illegality  is  proper  remedy  to  prevent  enforce- 
ment.   Fhvmoy  V9 .  SUman,  adm*r,  et  al. ,  195. 

2.  Second  illegality  filed,  defendant  should  state  fully  reasons  why 
grounds  could  not  have  been  known  to  him,  or  to  his  agent,  at 
time  of  filing  first.     Hunter  t».  BamdMU,  260. 

8.  Afladavit  that  defendant  was  never  served  with  copy  of  declara- 
tion and  process,  and  never  knew  of  suit  until  long  after  judg- 
ment was  rendered,  is  sufficient.     Dozier  v$.  Lamb  et  nl.,  461. 

4.  OflScial  return  of  service,  unless  traversed  in  time  and  proved  false, 
is  conclusive.    Ibid, 

6.  Exempt,  property  claimed  by  wife  as  ;  illegality  subsequently  filed 
by  husband,  introducing  new  issue,  properly  dismissed.  AUtn 
etal.  fw.  Frost,  558. 

6.  Judgment,  illegality  cannot  go  behind  if  defendant  has  had  his  day 

in  court.     Brown  m,  WUmn  etal,^  604. 

7.  Homestead,  claim  proper  remedy  to  protect,  but  proceeding  by 

illegality  sustained     FrofU  f«.  Borders,  817. 

IMPEACHMENT  OP  WITNESS.     See  Witness,  1-3.  5,  19. 
INDICTMENT.    See  GnminaX  Law,  38-35. 
INDORSEMENT.     See  Negotiate  Instruments,  4,  5,  7-12. 

INJUNCTION  AND  RECEIVER. 

1.  Where  intricate  questions  of  law  are  made,  complicated  by  facts, 

it  is  better  to  pass  upon  them  with  the  facts  ascertained  on  foil 
examination  and  cross-examination  of  witnesses,  on  regular  trial, 
unless  it  is  clearly  made  to  appear  that  principles  of  equity  were 
overlooked  by  the  grant  of  injunction.  Carter^  ex'x,  ei  al,  rs, 
EaUahan  et  al,,  67/  Nerin  et  at.,  rs.  Printup  Bros,  ife  Co.,  281. 

2.  Discretion  exercised  in  granting,  or  refusing  to  grant,  injunction. 

or  in  appointing,  or  refusing  to  appoint,  receiver,  this  court  will 
not  control.  Ibid;  Harris  ei  al.,  vs.  West,  dt  At.  R.  B.  Co.;  Smith 
et  al.,  vs.  McLaren,  adm*r,  etal.,  879. 

3.  Receiver  inadvertently  appointed  by  state  court  on  bill  similar  to 

one  filed  in  U.  S  court,  without  knowledge  of  the  facta  in  the 
federal  court,  this  court  will  not  interfere  with  the  revocation  of 
such  order.    May  et  al.,  vs.  Printup,  reteit^er,  et  al.^  128. 

4  The  creditors  and  stockholders  of  a  bank  will  not  be  enjoined,  at 
the  instance  of  its  general  assignee,  from  instiXuting  salt  a^nsi 
him,  the  creditors  not  having  accepted  the  aaaigDmeni  aor  re- 
duced their  demands  to  judgment  against  the  bank,  and  they 
having  a  clear  right  to  proceed  in  order  to  fix  a  personal  liability 
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on  the  stockholders,  imposed  by  the  charier,  to  which  proceed- 
ing they  may  desire  to  make  the  assignee  a  party  in  order  to 
reach  the  assets  in  his  hands.  QrenJuim^  ansigme^  vs,  Crosdand 
ei  ill  ;  City  Bank  of  Macon  m.  Sarns,  270. 

5.  Where  the  assignee  is  solvent,  honest  and  competent,  and  a  ca^e 

of  real  danger  to  the  assets  in  his  hands  is  not  made,  and  where 
the  creditors  have  the  security  of  ultimate  liability  by  solvent 
stockholders,  the  assignee  will  not  be  enjoined,  at  the  instance  of 
the  creditors,  from  controlling  t\te  assets,  pending  a  bill  to  set 
aside  the  assignment  and  to  recover  from  the  bank,  etc. ,  and  a 
receiver  will  not  be  appointed  to  supersede  the  assignee  in  his 
functions  before  final  decree.     Ibid. 

6.  Taxes,  judicial  interference  with  collection  of;  there  will  be  none 

on  account  of  irregularities  in  return  or  assessment.  Burke  ei  al. , 
V9  Speer^  tax  collector^  et  al ,  853. 

7.  Creditors  who  have  judgments  against  executor,  have  no  right  to 

enjoin  other  alleged  creditors  from  obtaining  judgments.  7'urk 
et  al ,  rs.  Ross^  ex'r,  et  al,,  878. 

8.  Homestead,  setting  apart  neither  enlarges  estate  of  debtor,  nor  di- 

vests any  lien  or  claim  which  is  superior  to  homestead  right; 
hence  injunction  against  application,  to  prevent  such  result, 
should  be  refused.     Neiotan  m.  Samiaey  et  al.,  3^7. 

9.  EUoppel,   CHa  of,  rcnaiJy    is   b/   iajuactioa.       Kirkpntriek  os. 

Brt)wn,  450. 

10.  Perpetual  injunction  decreed  if   facts  found  demind  it,    even 

though  not  directed  in  express  terms  by  verdict,  JfcManus 
et  al. ,  V8    Cook,  485. 

11.  Remittitur  filed  in  clerk's  office  denying  injunction  against  exe- 

cution, latter  may  proceed  immediately.  Brown  ri.  WiUion 
et  af.,  004. 

12.  Divorce,  pending  suit  for.  husband  not  restrained  from  collect- 

ing choses  in  action,  unless  it  is  obvious  that  fund  will  be  put  in 
peril  by  coming  into  his  hands.     Johnson  ns.  Johnson,  013. 

13.  Relief  act  of  18($3,  applic.ition  for  injunction  against  sale  for  com- 

plainant to  avail  himself  of.  must  set  forth  meritorious  case. 
Allegation  that  sheriff  refuses  to  regard  affidavit  under  act  not 
sufficient.    DMle  va  Pm^,  618. 

14.  Bill  of  "exceptions,  evidLjnis  proi^nted  to  chancellor  upon  hearing 

of  application  for,  must  be  embodied  in.  Harp  et  al,,  vs.  Sapp, 
admnistrator,  024. 

15.  Security  on  appeal  not  restrained  from  collecting  condemnation 

money  out  of  principal  because  latter's  attorneys  were  negligent, 
though  latter  was  sick  at  the  time.     OdeU  cs,  Mundy  et  al.,  641. 
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16.  Municipal  tax  on  business  of  national  bank  restrained.     Hofor 

and  Cmtncil  of  Maeon  ta.  First  National  Bank,  648. 

17.  Verification  of  bill  by  affidavit  of  counsel,   which  fails  to  show 

that  he  knows  any  of  facts  alleged  of  his  own  knowledge,  injunc- 
tion refused  and  no  receiver  appointed.  Hone  A  0>.  d  aL,  ^. 
Moody  etal,,  731. 

18.  Rights  of  complainant  litigated  in  prior  suit,  execution  not  enjoined 

where  no  material  facts  are  alleged  additional  to  what  were,  or 
might  have  been,  set  up  by  plea.     Moore  et  aL,  vs.  Hill  ft  al,  760. 

19.  Multifarious,    where  bill   is  by  reason  of  joining  complainants 

whose  titles  to  relief  ate  disconnected,  injunction  properly  re- 
fused.    Ibid, 

20.  For  contract  and  defendant's  inability  to  comply  with  it,  to  be 

ground  for  injunction,  date  and  terms  of  contract  ought  to  ap- 
pear.    Ibid. 

21.  Discretion   refusing  injunction  as  against  alleged  nuisance  not 

controlled.     Remedy  at  law  adequate.    Powell  t»,  Fotier,  790. 

22.  That  certain  creditors  were  restrained  from  enforcing  judgments 

against  city  property,  not  prevent  them  from  pnxreediug  by 
mandamus  to  compel  imposition  of  tax.  Mayor  and  Ooundlof 
Brunjntiek  ft  al..  t9.  Duif,  803. 

23.  Judicial  interference  with  collection  of  taxes  by  state,  can  be  none. 

Drfkfr  ft  al.,  r#.  McGofan  coUecior,  805;  Qeo,  Mu.  L.  Am.  etal. 
r«.  McGoyan.  ctfWett/r^  ft  al.,  811. 

24.-  Judgment  not  enjoined  because  counsel  for  plaintiff  in  suit  indu- 
ced complainants  to  believe  that  case  was  settled,  thus  prevent- 
ing plea  of  set -oft,  where  plaintiff  is  solvent.  Harris  ft  al.,  r«. 
Wt^.^tA.  B.Ji.  O^..  880. 

INSANITY.     See  Eridfncf,  30,  31,  33. 

INSURANCE. 

1.  Though  life  policy  contained  provision  that  agent  could  not  waive 
forfeiture,  yet  if  after  installment  of  interest  on  premium  had 
become  due.  agent  had  notice  that  insured  was  sick,  received 
the  money  and  transmitted  it  to  company,  which  received  it,  for- 
feiture was  waived.     PiVd.  <f  AH.  L.  Inn.  Co.,  t9.  Lentfr,  812. 

INTEREST  AND  USURY. 

1,  Contra ?t  to  return  in  the  autumn  an  amount  of  com  more  in  ex- 
cess of  that  borrowed  the  preceeding  winter  than  seven  per  cent, 
thereon,  is  not  usurious.  EattfrUn  ft  al.,  r*.  Bylander  ft  n/., 
(jdwTjt.  292. 
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2.  Original  transaction  usurious,  usury  infects  all  securities  given  in 
renewal.     Archer  ts.  MeCray^  adm'r,  546. 

8.  Though  payments  be  made  on  annual  settlements,  these  annual 
accountings  will  not  constitute  points  of  departure  from  which 
limitation  against  recovery  of  usury  will  run.    Ibid. 

4.  Novation  by  new  party  being  introduced  for  one  year,  he  then  be- 

ing released  by  consent  of  all,  and  old  contract  renewed,  it  was 
still  affected  bv  taint.     Ibid. 

5.  Where  third  person  discharges  balance  due  on  land,  taking  title 

from  vendor  and  giving  bond  to  vendee  to  convey  on  payment 
of  note,  transaction  is  prima  facie  loan,  with  title  as  security. 
Annual  percentage  on  amount  advanced,  though  covered  by  sep- 
arate and  successive  notes,  and  called  rent,  is  not  rent  but  inter- 
est.    WiUiannon  m,  Wooten,  584. 

0.  If  contract  was  thus  originally  usurious,  all  payments  on  the  so- 

called  rent  notes  are  to  be  treated  as  payments  on  the  debt  itself, 
no  matter  when  made,  nor  under  what  changes  as  to  the  law  of 
usury.     Ibid. 

7.  If  original  contract  was  untainted,  and  successive  agreements  for 

usury  under  name  of  rent  were  superadded,  each  being  indepen- 
dent of  the  others,  then  each  is  governed  by  the  law  of  usury  exist- 
ing at  time  it  was  made,  and  payments  thereon  in  excess  of  legal 
rate  can  be  applied  to  original  debt  by  plea  of  set-off  only. 
Ibid. 

8.  On  December  29,  1874,   there  was  no  law  against  usury  in  this 

state.     Cooper  vs.  Braswell  dt  Sfjn,  616. 

9.  Deed  dated  July  8,  1875,  if  tainted  with  usury,  void  as  title ;  act 

repealing  usury  laws  was  itself  repealed  on  February  24,  1875. 
Ibid. 

10.  Rate  of  interest  specified  in  draft  not  usurious,  holder  can  collect 
at  that  rate  from  drawer  and  indorser.  Ware,  ex'r,  vn.  City  Bank 
of  Macon,  840. 

INTERPLEADER.     See  fi*quity,  15. 

INTERROGATORIES.     See  Ecidence,  26. 

JOINT  AND  SEVERAL  OBLIGATIONS.      See    Negotiable  Instru- 
ments, 9;  Parties,  4. 

JUDGMENTS. 

1.  New  trial  granted,  error  to  allow  absolute  judgment  to  be  entered 

on  verdict.    Uabershim  ctal..  ex'rs^ts.  Wetter,  guardian.etal.,  11. 
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2.  Purchaser  of  land  after  institution  of  proceedings  to  forecloee 
mortgage  thereon,  bound  by  judgment  of  foreclosure.  Siokn 
Ts.  MaxmU  et  al.^  78. 

H.  Notes  express  on  face  that  they  were  for  lots  fronting  thirty  feet 
on  certain  street,  and  declaration  superadds  descriptive  terms, 
necessary  for  evidence  also  to  identify  it,  before  special  judg- 
ment can  be  rendered  for  purchase  money  of  this  particular  lot. 
Iluyden  vs.  Johnnon  tniidee,  104. 

4.  Gift,  until  complete,  title  is  in  donor,  and  judgment  against  him 

will  bind  land  so  as  to  prevent  subsequent  completion  as  agalni>t 
lien  of  judgment.     Jones  rs.  Clttrk  et  al ,  adm'n,  136. 

5.  Confession  in  another  state  as  collateral  security  on  note  given  as 

collateral  to  two  other  notes,  which  were  retained  bv  the  holder 
in  this  state,  and  the  confession  being  held  invalid  by  the  courts 
of  that  state,  the  only  matter  which  is  res  adjudieata  is  the  inva- 
lidity of  the  judgment  so  confessed.  The  original  notes  are  un- 
affected by  the  adjudication  there  Natiomil  Bank  of  Auffusta  r». 
I\>r.  Man.  Co.^  157. 

6.  Oral  motion  touching  collateral  matter  sustained,  judgment  made 

matter  of  record;  afiter,  if  refused.     Qunneh  V9  Ikaroun,  196. 

7.  Bei*  a(}Judicatn;  judgment  for  sureties  on  constable's  bond  on  suit 

for  wrongful  levy,  no  bar  to  action  on  title  for  property,  though 
defendants  purchased  at  consUible*s  sale.  Qrearegft  4tJ.  rtt.  Mid. 
dUbrooks,  240. 

8.  Where  commissioners  of  police  have  jurisdiction  to  try  members  of 

force  for  immoral  or  disorderly  conduct,  judgment  that  police- 
men has  been  guilty  of  such  conduct  is  conclusive  until  reversed. 
Qni'ea  nt.  City  i*f  Atlanta,  318. 

9.  Rule  absolute  against  sheriff  for  failure  to  take  replevy  bond  re- 

quired by  law  from  defendant  in  attachment,  his  liability  is  ex- 
clusively to  plaintiff  in  nile;  general  judgments  against  defend- 
ant of  older  date  than  attachment,  do  not  take  precedence.  Fvrd 
<fe  B>^Hh  n.  P.'rk'r»»n,  sheriff,  et  al,  359. 

10.  Relative  dignity  of  debts  is  not  changed  by  judgment  against  ex- 

ecutor.    Turk  et  al.,  vs.  Bo»s,  executor,  et  nl.,  378. 

11.  Dormant,  judgment  does  not  become,  though  more  than  seven 

years  mn}'  have  elapsed  between  entries  on  execution,  if  def- 
endant, during  that  interval,  was  actively  litigating  with  plain- 
tiff.    EtjU  &  P/ienix  Man,  Co.  iw.  Bradford,  trustee,  38.3. 

12.  Junior  judgment  to  mortgage  illegally  recorded,  but  founded  on 

antecedent  debt,  has  priority  of  lien  ;  purchaser  under  such 
judgment  acquires  good  title  against  mortgage,  though  both 
judgment  creditor  and  purchaser  had  actual  notice  thereof. 
Andrew9  m.  Mathews  et  al,',  466. 
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13.  Contract,  judgment  rendered  in  case  founded  on,  reciting  that  no 

issuable  defense  was  filed  on  oath  ;  that  plea  was  filed  and  lost 
does  not  contradict  recital,  unless  it  aflftrmatively  appears  that 
plea  was  sworn  to  and  contained  issuable  defense.    Joum  v^. 

14.  Definite  amount,  judgment  rendered  by  court  for,  not  set  aside 

because  it  fails  to  state  that  it  is  for  plaintiff  against  defendant, 
where  declaration  sets  forth  cause  of  action  and  parties  thereto. 
Adams  t».  Walker,  50G. 

15.  Debt  created  by,  and  judgment  obtained  against,  vendee,  by  tliird 

person,  after  deed  to  him,  but  before  decree  on  bill  by  vendor 
setting  aside  sale,  the  only  equity  of  such  bill  being  the  vendor's 
lien,  such  decree  providing,  also,  for  the  satisfaction  of  the  judg- 
ment for  the  purchase  money,  which  was  of  prior  date  to  that 
above  mentioned  : 
HM,  that  the  land  was  subject  to  the  judgment  of  such  third  per- 
son.    Stevens,  executor,  vs.  Stllars,  administrator,  540. 

16.  Pletie  administravit  pleaded  and  judgment  rendered  gvando  accider- 
int ;  execution  has  no  lien  on  land  which  went  into  possession  of 
administrator  at  death  of  intestate,  even  though  he  always 
claimed  such  land  as  his  individual  property,  under  prior  gift 
from  intestate.     Smith  w.  Smith  et  aL,  550. 

17.  Purchaser  not  in  possession  of  realty  for  four  years,  not  protected 

against  lien  of  judgment  because  creditor  did  not  levy  upon  per. 
sonalty  of  debtor,  though  notified  to  do  so.  Henderson  vs.  Hill, 
595. 

18.  Amend  judgment  so  as  to  conform  to  pleadings,  motion  to  when 

too  late.     Irbi/  et  al. ,  vs.  Broion,  590. 

19.  Administrator,  judgment  against  individually  should  only  be  en- 

tered in  cjises  enumerated  in  g3573  of  Code.     1  bid, 

20.  Signature  by  counsel  before  rule  of  court  as  to  mode  of  signing, 

judgment  valid  if  entered  on  minutes.     Odom  vs.  Causey,  007. 

21.  Order  setting  aside  judgment  because  based  on  slave  debt  is  mere 

nullity,  and  inadmissible  upon  trial  of  claim  arising  on  levy  of 
fi.  fa.  founded  thereon.     Rawmn  vs.  Gregory,  733. 

22.  Execution  on  decree  not  enjoined  where  no  facts  are  alleged  ad- 

ditional to  those  which  were,  or  might  have  been,  set  up  by 
plea.     Moore  et  al. ,  vs.  Hill  et  al .  760. 

23.  Civil  case  transferred  by  the  constitution  to  superior  court  in  con- 

sequence of  abolition  of  count}^  court,  competent  to  render  judg- 
ment, in  November,  1868.  without  a  jury,  no  issuable  defense 
having  been  filed.     Hedd,  trustee,  et  al.,  vs.  Davis,  823. 

24.  Executor,  judgment  against  on  debt  of  testator,  though  not  ex- 
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pressed  to  be  de  bonis  testatoris,  is  amendable  ;  and  even  without 
amendment,  it  may  be  the  basts  of  bill  to  reach  assets  distrib- 
uted to  devisees  before  its  rendition.    Ibid. 

25.  Title  to  devise  sought  to  be  affected  being  in  trustee  for  benefit  of 

minors,  and  the  trustee  being  one  of  the  original  defendants  to 
the  bill,  the  judgment  did  not  become  dormant  pending  the  liti- 
gation as  to  any  of  the  beneficiaries.    Ibid. 

26.  Where  complainant's  demand  has  been  reduced  to    judgment 

against  executor  after  distribution,  on  suit  brought  before  debt 
was  barred,  assets  still  in  hands  of  devisee  are  not  protected  by 
lapse  of  time  or  by  the  statute  of  limitations,  so  long  as  judg- 
ment is  in  full  force.    Ibid. 

JURISDICTION. 

1.  Receiver  inadvertently  appointed  by  8tat«  court  on  bill  similar  to 

one  filed  in  U.  S.  court,  and  without  knowledge  of  facts  in  fed- 
eral court,  this  court  will  not  interfere  with  revocation  of  such 
order.     Miiyet  al.  ts.  Printup^  receiver,  et  aL,  128. 

2.  Seduction,  followed  by  desertion;  failure  to  provide  for  seduced 

and  her  offspring,  and  the  consequent  death  of  both,  constitute 
continuous  acts  of  immorality;  and,  although  the  seduction  by 
the  policeman  may  have  occurred  before  the  creation  of  the  board 
of  commissioners,  and  before  his  connection  with  the  police  force, 
yet  his  subsequent  conduct  gave  the  commissioners  jurisdiction 
of  the  case.     Queen  vs.  Ciiy  of  Atlanta,  318. 

3.  Appearance  and  answer  on  merits,  full  equity  done  though  de- 

fendants reside  without  jurisdiction.  Varner  <fe  EUington  etal. 
V6.  lUidcUff  it  Lfunb,  448. 

4.  Justice  cannot  render  judgment  for  more  than  $50.03  w^ithin  less 

than  twenty  days  from  date  of  summons.  Mitchell  vs.  BratweQ, 
632  ;   Warfield  vs.  Ivey,  003. 

5.  That  parties  interpleaded  and  made  no  objection  as  to  time  of 

trial,  not  cure  defect;  everything  then  done  was  void.     Ibid, 

6.  Waived,  want  of  jurisdiction  cannot  be  so  as  to  make  experimental 

cases  for  the  courts.  Qa.  Mu.  L.  Ass.  et  al.  vs.  McOotcan,  eoUeetar, 
et(U.,  811. 

7.  Drawer  and  indorser  may  be  sued  together  without  joining  accep- 

tor. If  latter  intends  to  raise  question  of  jurisdiction,  be  should 
do  so  in  distinct  terms  when,  or  before,  pleading  to  the  merits. 
Ware,  ex'r,  vs.  City  Bank  of  Macon,  840. 

JURY. 

1.  Two  tried  jointly  for  offense  of  which  one  may  be  convicted, 
though  the  other  be  acquitted,  each  is  entitled  to  right  of  per- 
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emptory  challenge,  in  its  whole  extent,  unless  agreement  is  en- 
tered into  to  the  contrary.     Cmce  vs.  State,  83. 

2.  Separate  verdicts  may  be  returned,  though  more  regular  to  em- 
brace findings  in  the  same  verdict.    Ilnd, 

8.  Motion  that  panel  of  twenty-four  jurors  be  put  upon  voir  dire,  and 
questioned  as  to  competenc}'  and  impartiality,  is  substantially  to 
challenge  each  and  all,  and  to  prove  their  incompetency  by  them- 
selves, and  should  have  been  granted  under  15  Ga.  41.  UmceU  et 
al.  vs.  Iloicell  et  al,  145. 

4  Jurors  stricken  for  cause  from  panel  of  twenty -four,  places  need 
not  be  supplied  so  as  to  have  full  panel  of  twenty -four  from 
wbich  to  strike,  unless  number  qualified  be  reduced  below  twelve. 
Odum  rs.  GiU,  180. 

5 .  Improper  remarks  by  juror  before  qualification  may  be  explained 

by  him ;  and  if  made  solely  for  purpose  of  avoiding  jury  duty, 
not  render  him  incompetent.     Mtrughon  v».  State,  308. 

6.  Impeach  verdict,  juror  cannot.     Ibid;  Oatis  vs.  Brown,  711. 

7.  Remark  of  juror  showing  fixed  opinion  and  prejudice  before  trial, 

ground  of  new  trial  unless  explained.     Mojicrief  p.v.  Stat^,  470. 

8.  That  juror's  name  was  neither  on  the  list  nor  in  the  box,  no  gi'ound 

for  new  trial.     Urquhart  vs.  Powell,  721. 

JUSTICE  COUKT. 

1.  That  papers  were  not  filed  in  clerk's  office  of  superior  court  by 

justice  until  seven  days  before  next  term,  no  ground  to  dismiss 
appeal.  Cannon,  admr,  vs.  S/wJfteld,  103;  liobuton  vs,  Medloek,  598. 

2.  Amended  by  justice,  can  judgment  be  after  appeal?     Ibid. 

3.  Judgment  for  more  than  $50.00  cannot  be  rendered  within  less 

than  twenty  days  from  date  of  summons.     Mitchell  vs.  BrasweU, 
532;   Warfield  vs.  Ivey,  603. 

4.  That  parties  interpleaded  and  made  no  objection  as  to  time  of 

trial,  not  cure  defect.     Ibid. 

5.  Issuable  defense  on  oath  to  action  ex  contractu  not  required  in, 

nor  on  appeal  therefrom.     Howell  vs.  Qlover,  774. 

LANDLORD  AND  TENANT. 

1.  Can  judgment  be  entered  against  surety  of  tenant  holding  over 

without  suit  on  bond?     Westhrooketal.,  adm'rs,  vs.  Moore^  204. 

2.  Where  factors  received  cotton  on  which  landlord  had  special  lien 

for  rent,  and  when  latter  was  about  to  sue  out  distress  warrant, 
former  informed  him  that  there  was  cotton  enough  to  pay  both, 
upon  which  he  desisted,  and  the  cotton  was  converted  to  their 
use  : 
Held,  that  an  implied  promise  to  pay  the  rent  arose.  Saultbury,  Res- 
pess  &  Co.,  vs.  McKeUar,  301. 
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3.  Special  lien  for  rent  on  crop  dates  from  maturity  of  crop,  and  is 

superior  to  all  liens  except  taxes.    Ibid. 

4.  Rented  land  upon  which  was  growing  crop,  sold  under  execution 

vs.  landlord  and  tenant  evicted,  consideration  of  rent  note  failed; 
if  tenant  re-entered  under  purchaser,  right  to  collect  renl  was  in 
latter.    FergiLwn  v$.  Hardy  ei  al ,  adm*rs,  758. 

■ 

5.  Lien  for  supplies  without  contract  in  writing,  landlord  alone  can 

have,  and  such  relation  must  appear  in  affidavit  of  foreclosure. 
Eve  vs.  Crowder,  799. 

LEVY  AND  SALE. 

1.  Where  party  agreed  to  pay  o£F  judgment  for  purchase  money  if 

land  was  conveyed  to  him,  and  instead  of  doing  so,  took  assign- 
ment thereof,  illegality  is  proper  remedy  to  prevent  enforcement. 
Floumoy  v$.  SUman,  adm*r,  et  al.,  195. 

2.  Amendment  filling  blank  in  judgment  left  for  costs,  with  amount 

stated  in  execution,  no  cause  of  dismissal  of  levy,  unless  execu- 
tion is  proceeding  for  costs  only.  MeLendon  vs,  Frosi  A  Crtn- 
8haw,  850. 

8.  ^1  ember  of  partnership  contracta  that  if  defendant  will  advance 
money  to  pay  fi,  fa. ,  fund,  after  being  used  for  a  time,  shall  be 
applied  to  its  payment,  partnership  cannot  apply  money  to  in- 
debtedncs8  due  to  it  by  defendant,  then  purchase  execution  and 
enforce  its  collection.    Purchase  will  operate  as  payment.     Ibid^ 

4.  Principal,  levy  upon  personalty  of  sufficient  to  satisfy^,  /a.,  and 
the  same  delivered  to  assignee  in  bankruptcy  of  principal  by 
sheriff,  discharges  surety  Fleming,  guardian,  v$,  Odum,  inulee, 
3G2. 

6.  Assignee  has  no  authority  to  take  property  seized  on  final  process 

of  state  court.    Ibid. 

6.  Undivided  half  interest  may  be  sold  under  levy  and  advertise- 

ment of  entire  lot.     Ferkertcm,  sheriff,  e».  (herbyeial.,  414. 

7.  Judgment  junior  to  mortgage  illegally  recorded,  but  founded  on 

debt  antecedent  thereto,  has  priority  of  lien ;  purchaser  under 
fi.fa.  issued  from  such  judgment,  will  acquire  good  title  against 
mortgage,  though  both  judgment  creditor  and  purchaser  had 
actual  notice.    Andrews  vs.  Maihews  ei  aL,  466. 

8.  Injunction  denied,  execution  may  proceed  as  soon  as  rewuiiiiur  is 

filed  in  clerk's  office.  ^  Brown  vs,  Wiisoneial.f  604. 

9.  Executory  trust,  property  held  under,  not  subject  to  levy  and  sale 

at  law.  >  Johnston,  survivor,  vs.  Redd,  truetee,  621  /  Jennings,  trws- 
tee,  vs.  CoUman  dk  Newsom,  718. 

10.  Had  plaintiff  alleged  and  proved  that  income  was  mor«  than  rea- 
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$ooal)lc  support  for  beneficiary  nod  family,  surplus  applied  to 
Yier  separate  indebtedness.    Ibid, 

1\,  Plaintiff  in /./a.  purchasing  at  sale  stands  upon  same  footing  as 
any  other  purchaser  in  respect  to  irregularities  of  sheriff  in  levy- 
ing, advertising  and  selling  ;  if  he  buys  without  notice  he  ac- 
quires good  title.  Humphrey,  adm*r,  vs.  MeGiU  et  al,,  adm*ra^ 
etai.,6^. 

12.  On  failure  to  comply  with  bid,  sheriff  may  re-sell  within  legal 

hours,  on  same  day,  without  re-advertisement.    Ibid. 

13.  Executor,^. /a.  against,  which  directs  seizure  of  his  property, 

cannot  be  levied  upon  the  effects  of  the  estate.     Lemon  ta.  Thax- 
ion,  ftu'r,  706. 

14.  Dismissal  of  levy  not  had  because  it  simply  describes  premises  as 

"one  house  and  lot  in  Georgetown,  linown  as  the  Oatis  place." 
Oatis  ««.  Brown,  711. 

15.  Venue  of  levy  stated  thus  :  "  Georgia,  Mitchell  county,"  and  land 

described  by  number  and  district,  sufficiently  plain.  ScoUy  A 
Co.  TS.  Butler,  849. 

LICENSE.    See  Tax,  5. 

LIEN. 

1.  Factors,  as  general  rule,  have  lien  on  property  of  principal  in 

their  possession  ;  but  whether  they  have  such  lien  in  a  particular 
case,  or  can  sell  at  a  particular  time,  may  depend  on  contract, 
and  if  there  be  such  contract,  it  will  govern.  Heard  vs.  Russell 
d!  Potter  et  al.,  25. 

2.  Special  lien  for  rent  on  crop,  dates  from  maturity  of  crop,  and  is 

superior  to  all  liens  except  taxes.  SauXsbury,  Hespess  d  Co.  vs. 
MeKeOar,  301. 

3.  Possession  of  debtor  as  tenant  of  purchasers  from  him  for  four 

years  before  levy,  land  not  subject,  if  sale  was  bona  fide,  Ed- 
wards, guardian,  rs,  Stinson,  443. 

4.  Remedy  provided  in  §1970  of  Code,  not  available  to  person  taking 

absolute  deed  as  security,  where  no  bond  for  reconveyance  has 
been  given.     Griggs  vs.  Strippling,  600. 

5.  Sale  by  administrator  to  pay  debts  under  order  of  ordinary,  divests 

lien  of  mortgage  and  transfers  to  fund.  Newsom,  adm*r,  vs. 
Carlton,  adm'r,  516. 

6.  Machinists  have  no  lien  on  real  estate  unless  machinery  furnished 

is  attached  to,  and  becomes  incorporated  with,  realty.    Scofield  A 
.  Son  vs.  Stout,  Mills  d  Temple,  537. 

7.  Corporation  engaged  in  business  of  making  and  repairing  n:a- 
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chinery,,  entitled  to  lien  of  machinist.  Loudon,  oMignee,  ei  at, 
«r.  OAeman,  receiver,  etal.,  658. 

8.  Sale  of  property  subject  to  lien  before  suit  brought  thereon,  under 

legal  process,  lien  attached  upon  proceeds.     Ibid. 

9.  Any  writing  importing  assertion  of  lien,  which  came  to  hands  of 

officer  at  or  before  sale,  sufficient  to  hold  up  money,  if  purpose 
of  more  regular  notice  was  accomplished,  and  lien  was  after- 
wards urged  as  claim  on  fund  in  court.    Ibid. 

10.  Machinist  whose  lien  has  not  been  established  by  judgment,  must 

prove  all  the  facts  requisite  to  existence  thereof.     Ibid. 

11.  Portion  of  claim  a  running  account,  and  rest  no  part  thereof  but 

covered  by  acceptance,  payable  to  order  of  third  person,  the  two 
matters  are  separate  and  each  complete  in  itself.  Record  of  lien 
in  time  for  one  may  be  too  late  for  the  other.      Ibid. 

12.  Construction  being  distinct  in  its  nature  from  subsequent  repairs, 

law  will  presume  that  it  took  place  under  distinct  engageoient. 
Ibid. 

13.  Machinist  who  merely  manufactured  or  sold  materials  for  repair- 

ing machinery,  and  did  not  concern  himself  with  uniting  the 
materials  to  the  machinery,  not  entitled  to  lien.     Ibid. 

14.  Nor  was  he  entitled  to  such  lien  for  repairs  made  at  his  shop  on 

detached  parts,  if  he  did  not  detach  nor  restore  them  to  position. 
Ibid. 

15.  Fertilizei-8,  lien  for,  may  be  created  before  crop  is  planted.   Hard- 

mck  r».  Buftz,  773. 

16.  Landlord  can  alone  have  lien  for  supplies  without  contract  in 

w  riting,  and  such  relation  must  appear  in  affidavit  of  foreclo- 
sure.    Ere  r«.  Crowder,  799. 

17.  Attorney's  fees,  stipulation  in  crop  lien  in  shape  of  draft  for  pay- 

ment of,  was  part  of  contract  of  drawer  with  acceptor  as  to  lien, 
etc.,  and  are  not  collectible  by  holder  in  action  on  draft.  Wan, 
«>j>,  w.  City  Btnk  of  Mown,  840. 

18.  Where  such  draft  also  contained  undertaking  by  drawer  to  deliver 

to  acceptor  specified  crop  of  cotton,  this  was  for  the  protection 
of  the  aoccptor.  Holder  had  no  right  to  enforce  lien  after  cot- 
ton reached  acceptor's  hands.     Ibid. 

LIMITATIONS,  STATUTE  OF. 

1.  Purchaser  of  land  subject  to  mortgage,  after  institution  of  pro- 

ceedings to  foreclose,  is  bound  by  the  judgment  of  foreclomre, 
and  cannot  set  up  limitation  act  of  1869,  though  cause  of  action 
arose  prior  to  1865.     Stoke*  n.  Maxwdl  et  ai.,7B. 

2.  Administrator,  after  purchase  by  at  his  own  sale;  thirteen  years  is 
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An  unreasonable  time  for  heirs  at  law  to  wait  before  they  move 
to  set  aside  same.     Fuller  ei  al.  vs.  LitUe,  adm'r,  et  al.,  388. 

3.  Complainants  being  all  of  full  age  before  1865,  and  cause  of  action 
having  arisen  before  that  year,  bill  is  barred  by  act  of  1869.  Ibid. 

A.  Possession  of  defendant  as  tenant  of  purchasers  f rdm  him,  for  four 
years  before  levy,  land  not  subject  if  sale  was  bona  fide.  Ed' 
tC4ird*^  gaarduin,  vs.  Stiamn,. 

5.  Annual  accountings  not  constitute  points  of  departure  from  which 

six  months'  limitation  against  recovery  of  usury  will  run,  there 
never  having  been  a  purging  of  the  usury  and  another  security 
taken  for  balance.     Archer  vs.  McCray,  546. 

6.  Purchaser  not  in  possession  for  four  years,  not  protected  against 

judgment  because  creditor  did  not  levy  upon  personalty  of 
debtor,  though  notified  to  do  so.     Henderson  vs.  Hill,  595. 

7.  Action  against  administrator  in  individual  and  representative  ca- 

pacity: judgment  rendered  in  August,  1867.  but  entered  against 
defendant  individually  only.  Execution  issued  against  him  in 
both  capacities,  upon  which  various  entries  were  made.  In  July, 
1873,  fi.  fa.  was  transferred,  and  again  in  January,  1875.  In 
February.  1877.  second  transferrce  moved  to  amend  judgment  so 
as  to  make  it  conform  to  pleadings.  Motion  not  barred.  Irbp 
et  al.  t9  Brown,  596. 

8.  Relief  act  of  1868.  limitation  to  application  for  benefit  of  ;   dili- 

gence necessary.     Dibble  etal.  vs.  Ptaae,  618. 

9.  Where  complainant's  demand  has  been  reduced  to   judgment 

against  executor  after  distribution,  on  suit  brought  within  time, 
assets  in  hands  of  devisees  not  protected  by  lapse  of  time  or  by 
statute  of  limitations,  so  long  as  judgment  is  in  full  force.  Jieddy 
trustee,  et  at.  rs.  Davis^  823. 

10.  Bridge,  public,  building  of  let  out  by  contract,  and  county  fails  to 
take  bond  required,  it  is  liable  for  damages  from  defective  con- 
struction, even  though  injury  occurred  more  than  seven  years 
after  completion.     Maekey  cs.  I'he  Ordinaries^  etc.,  83:J. 

LOST  PAPERS.     See  Practice  in  Supreme  Court,  32. 

MACHINISTS'  LIEN.     See  Lien,  6,  7-14. 

MANDAMUS. 

1.  That  creditors  of  municipal  corporation  were  restrained  from 
enforcing  judgments  against  city  property,  not  prevent  them 
from  proceeding  by  mandamus  to  enforce  imposition  of  tax. 
Mayor,  etc  ,  of  Brunswick  et  al.  vs.  D^i^^  803 

58 


924  INDEX. 


2.  Answer  may  be  filed  within  thirty  days  after  return  term,  and 
mandamus  absolute  cannot  issue  until  opportunity  for  such  action 
is  afforded.     Ilnd, 

MESNE  PROFITS.    See  EfeettMnt,  1,  2. 

MINING  COMPANIES.     See  CoMtitutwrud  Law,  4. 

MARSHAL.    See^^mif,  4. 

MORTGAGE. 

1.  Purchaser  of  land  subject  to  lien  of  mortgage,  who  purchases  after 

mortgagor  has  been  served  with  nile  nitti,  concluded  by  judgment 
of  foreclosure,  although  latter  was  not  served  until  after  term 
to  which  rule  was  returnable.     iStokes  m.  Max%tfU  et  ai„  78. 

2.  Such  purchaser  cannot  set  up  limitation  act  of  1869,  though  cause 

of  action  arose  prior  to  1865.     Ibid, 

3.  Eule  nisi  signed  by  petitioner's  attorneys  valid,  especially  when 

supported  by  rule  absolute  signed  by  judge.  MtddUbrookn  rn. 
Warren,  Wallace  dt  Co.,  230. 

4.  Head  of  family  who  was  defendant  to  foreclosure  of  mortgage,  is 

concluded  by  judgment  as  to  payments  alleged  to  have  been 
made  before  foreclosure.     Ibid. 

5.  Incumbrances  on  homestead  mortgage  to  secure  money  loaned  to 

remove,  valid  against  all  the  land  until  all  the  money  is  paid. 
Ibid. 

6.  Deed  executed,  accompanied  by  bond  to  reconvcy  on  payment  of 

money  loaned,  passes  title.   Jarvitt  db  Wilwm  f«.  Bnrke  ft  al,  232. 

7.  Day  on  which  rule,  nud  to  foreclose  was  served  should  be  counted 

in  estimating  time.     EngUsh  cs  Ozbum,  trustee,  392. 

8.  Judgment  junior  to  mortgage  illegally  recorded,  but  founded  on 

debt  antecedent  to  mortgage,  has  priority  of  lien;  purchaser 
under  fi,  fa.  issued  from  such  judgment,  will  acquire  good  title 
against  mortgage,  though  both  judgment  creditor  and  purchaser 
had  actual  notice  thereof.     Andrews  vs,  Matheum  et  al.,  467. 

8.  Note  traded  upon  representation  that  it  is  secured  by  mortgage 

held  by  transferrer,  and  latter  subsequently  transfers  mortgage 
to  maker,  and  latter  is  sued  to  insolvency  on  note,  transferrer 
liable.     Holbrook  f>s.  Davidson,  503. 

9.  Deed  made  in  1864  as  security  for  debt,  passed  title  though  wife 

did  not  consent,  and  though  debtor  retained  possession  under 
bond  for  title;   in  equity,  conveyance  is  only  mortgage,  but 
.  debtor  must  redeem.     Wevt  f».  Bennett,  507. 
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10.  Sale  by  administrator  to  pay  debts  under  order  of  ordinary,  di- 

vests lien  and  transfers  to  fund.  Newborn,  adtn'r,  tfs.  Carlton, 
adm'r,  516. 

11.  Exemption  waived  as  to  certain  personalty  embraced  in  mortgage, 

valid.     AUen  et  al.  m.  Fraat,  558. 

12.  From  existence  of  power  to  mortgage,  and  its  due  exercise,  right 

to  foreclose  necessarily  follows;  but  court  may  so  mould  order 
of  sale  as  not  to  precipitate  disposition  of  city  water-worlcs  for 
arrearages  of  interest  on  bonds  only,  without  affording  reasona- 
ble time  for  raising  adequate  fund  by  taxation.  Adams  et  al., 
trustees,  tw.  Mayor,  etc.,  of  Rome,  785. 

MUNICIPAL  CORPORATIONS. 

1.  Action  for  injuries  resulting  from  falling  in  cellar  door;  plaintiff 

showed  that  door  was  left  open  after  dark,  and  that  occupant 
of  store  was  fined  by  recorder  for  violation  of  ordinance  which 
prohibits  leaving  open  of  cellar  door  after  sundown,  non-suit 
properly  refused.    City  Council  of  Augusta  w.  Ilafers,  151. 

2.  Whether  system  of  defendant  in  regard  to  allowing  cellars  on  its 

sidewalks,  is  reasonably  calculated  to  insure  safety  of  those  who 
travel  on  it,  is  question  for  jury  and  not  for  court.     Ibid. 

3.  Acquittal  iu  state  court  on  prosecution  for  assault  and  battery, 

not  bar  prosecution  under  municipal  ordinance.  McRae  vs. 
Mayor  etc.,  of  Ainericus. 

4.  Where  municipal  corporation  has  exchanged  lots  with  railroad 

company,  under  contract  that  street  should  be  forever  closed, 
and  the  company  has  expended  large  sums  of  money  thereon, 
and  the  city  Aow  threatens  to  open  said  street,  paying  the  usual 
damages  therefor  under  the  provisions  of  its  charter,  asserting 
that  the  authorities  had  no  power  to  make  the  contract:  Held, 
that  a  demurrer  to  a  bill  by  the  railroad  company  praying  the 
cancellation  of  the  contract  of  exchange  of  lands,  or  if  that  be 
impracticable,  general  relief,  was  properly  overruled.  Mayor, 
etc.,  of  Atlanta,  vs.  Mac.  &  W.  KR,  Co.,  251. 

5.  Where  commissioners  of  police  have  jurisdiction  to  try  members 

of  the  police  force  for  immoral  conduct,  their  judgment  is  con- 
clusive until  reversed,     ^ueen  vs.  City  of  Atlanta,  318. 

d.  Seduction,  followed  by  desertion,  failure  to  provide  for  the  se- 
duced and  her  offspring,  and  the  consequent  death  of  both,  con- 
stitute continuous  acts  of  immorality;  and  although  the  seduction 
may  have  occurred  before  the  creation  of  the  board  of  commis- 
sioners, and  before  plaintiff's  connection  with  the  police  force,  yet 
his  subsequent  conduct  gave  the  commissioners  jurisdiction.  Ibid. 

7.  Having  been  so  adjudged  guilty  and  discharged,  he  cannot  recover 
from  the  city  his  salary  for  the  remainder  of  his  term.    Ibid. 
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8.  Negligence  of  city  in  construction  of  embankment  in  street,  etc.. 

real  cause  of  injury,  it  is  liable,  though  plaintiff's  horses  took 
fright.     City  of  Atlanta  vs.  Wilson,  544. 

9.  National  bank,  business  of,  not  taxable  by  municipal  authorities. 

Jdayar,  etc,  of  Macon  vs.  First  JVaf.  Bank,  648. 

10.  Where  charter  confers  power  to  make  all  contracts  which  mayor 

and  council  may  deem  necessary,  and  to  hold  and  convey,  etc., 
realty  and  personalty,  they  may,  after  the  erection  of  water- 
works with  the  proceeds  of  municipal  bonds,  make  valid  con- 
tract of  mortgage  upon  such  property  to  secure  the  pa^'ment  of 
such  bonds.     Adams  etal.,  trustees,  ts.  Mayor,  etc.,  of  Bame,  765. 

11.  Though  the  bonds  were  issued  under  special  act  of  general  as- 

sembly which  provided  for  their  payment  by  taxation,  and 
though  holders  received  them  with  no  other  provision  for  their 
protection,  the  mayor  and  council  were  not  confined  to  an  exer- 
cise of  the  taxing  power  for  their  liquidation,  but  might  devote 
thereto,  by  contract  of  mortgage  or  sale,  the  water- works.     Ibid, 

12.  Because  the  act  required  as  condition  precedent  to  issuing  bonds, 

consent  vote  of  majority  of  qualified  voters,  not  follow  that  any 
vote  was  necessary  to  authorize  execution  of  mortgage.  Ibid, 
13.  Competent  for  court  on  foreclosure  of  mortgage  so  to  mould 
order  of  sale  as  not  to  precipitate  disposition  of  property  for 
arrearages  of  interest  merely,  without  affording  reasonable  time 
to  raise  adequate  fund  by  taxation.    Ibid, 

14.  That  city  alone  is  empowered  to  license  its  liquor-dealers,  not  pre- 
vent them  from  being  acted  on  by  general  law  of  state  imposing 
specific  tax  on  their  employment.     Decker  etal.,  ts,  McGowan^ 
,  collector,  805. 

NATIONAL  BANKS.     See  Taxes,  7. 

NEGOTIABLE  INSTRUMENTS. 

1.  Draft  in  blank  as  to  amount,  drawn  by  several  \irawers,  and  payee^ 

before  acting  to  his  injury,  has  notice  that  one  of  the  drawers 
limited  amount  to  be  inserted,  liability  of  such  drawer  will  be 
restricted  accordingly.  CUnoer  <fe  Culpepper  vs.  Wynn.  et  al., 
ex'xs,  246. 

2.  Renewal  of  notes  for  consideration  of  additional  time  and  new 

security,  makes  novation,  which  estops  defendants  from  opening 
question  of  original  consideration.  Windham  vs.  Doles  et  oL, 
265. 

3.  Note  traded  upon  statement  that  it  is  secured  by  mortgage  held 

by  transferrer,  and  he  subsequently  transfers  mortgage  to  maker, 
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and  latter  is  sued  to  insolvency  on  note,  transferrer  is  liable. 
Bolbrook  TrS,  DaticUon,  508. 

4.  Deed  to  land  is  not  a  "like  instrument "  with  promissory  notes, 

and,  therefore,  indorscrs  cannot  be  sued  in  same  action  with 
maker,  and  trial  be  had  in  county  of  residence  of  latter.  Mg- 
Ouire  T».  Wagtum  etai.,  591. 

5.  Indorscr  of  note  payable  at  chartered  bank,  has  right  to  assume 

that  it  was  intended  for  negotiation  at  such  bank,  unless  other- 
wise informed,  and  is  entitled  to  notice  of  non-payment.  Ban- 
dolphvs.  Fleming,  11^. 

6.  Prepayment  and  acceptance  of  interest  to  a  given  time,  on  note 

past  due,  is  evidence  of  contract  for  indulgence  until  time  has 
expired.    Ibid. 

7.  Drawer  and  indorser  may  be  sued  together  without  joining  ac- 

ceptor ;  if  iudorser  intends  to  raise  question  of  jurisdiction,  h<> 
should  do  so  in  distinct  terms,  when,  or  before,  pleading  to  merits. 
Ware,  aiminintrator,  vs.  City  Bitik  of  Miicon,  840. 

8.  If,  in  fact,  suit  is  against  drawer  and  indorser,  they  should  be  so 

described  in  declaration.     Ibid. 

9.  Action  by  holder  on  bill  payable  to  order  of  drawer,  and  indorsed 

by  him  and  another  in  blank,  the  two  are  to  be  treated  as  in- 
dorscrs, or  as  drawer  and  indorser,  and  not  as  joint  promissors. 
Ibid. 

10.  Notice  to  sue  must  specify  the  county  of  debtor's  residence.    Ibid. 

11.  Where  draft  had  in  body  of  it  a  mortgage  or  crop  lien  in  favor  of 

the  acceptor,  and  also  an  undertaking  to  deliver  to  him  a  speci- 
fied crop  of  cotton,  the  lien  was  for  the  protection  of  the  ac- 
ceptor A  holder  was  under  no  duty  to  enforce  the  lien  against 
the  cotton  after  it  reached  the  acceptor's  hands.     Ibid. 

12.  Rate  of  interest  being  specified  by  draft,  not  usurious,  holder  could 

collect  at  that  rate  from  drawer  and  indorser.     But  stipulation 
for  attorney's  fees  was  part  of  contract  of  drawer  with  acceptor 
as  to  lien,  etc.,  and  could  not  be  enforced  by  holder  in  action  on 
draft.    Ibid. 
See  Banks. 

NEW  TRIAL. 

1.  Devutavit  vel  non  the  issue,  and  court  refuses  to  dismiss  three  of  the 

caveators  out  of  the  case,  writ  of  error  not  lie  to  such  ruling  after 
new  trial  has  been  ordered  on  motion  of  propounders.  Haber- 
sham  et  al.,  executors,  vs.  Wetter,  guardian,  et  al.,  11. 

2.  Judgment,  absolute,  should  not  be  entered  on  verdict  after  grant 

of  new  trial.     Ibid. 

8.  Objection  to  appointment  of  auditor,  with  interlocutory  ezcep- 
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lions  thereto  at  previous  term,  may  be  incorporated  and  renewed 
in  motion  for  new  trial,  and  error  assigned  upon  refusal  to  grant 
new  trial  because  appointment  was  error.  Heard  eai.  EwtseU  <f- 
Potter  etal,  25. 

4.  Ejectment,  boundary  between  two  town  lots  in  question,  dtligenct* 

requires  that  records  should  be  searched  before  trial  for  deed 
from  a  known  early  proprietor.     Jenkins  «».  Mrann,  adrn'r,  55. 

5.  Discovery  by  defendant,  after  trial,  of  deed  of  which  he  was  pre- 

viously ignorant,  not  cause  for  new  trial,  w^here  it  does  not  ap- 
pear that  deed  is  one  with  which  his  title  is  connected.     Ibid 

6.  Under  law  which  inhibits  recovery  by  employee  of  railroad  when 

not  free  from  fault  himself,  verdict  is  contrary  to  evidence. 
Georgia  R.  R.  4t  Bk'g  Co.,  ts.  McDade,  73. 

7.  Though  no  issuable  defense  be  filed,  if  judgment  be  rendered  with- 

out proof  of  material  allegations,  new  trial  ordered.  Haydtn  w. 
Johnson,  trusU^,  104. 

8.  Motion  not  too  late  because  made  after  previous  motion  to  set 

aside  judgment  has  been  denied.    Ibid, 

9.  Verdict  right  on  strict  law  and  pleadings,  yet  grant  of  new  trial 

not  controlled,  where  a  more  equitable  result  could  be  reached 
by  an  amendment  of  the  pleadings.  Georgia  R.  R.  dt  B^k*g  Co. 
m  Hamilton,  171. 

10.  Verdict  is  supported  by  law  and  evidence;  evidence  conflicting, 

court  will  not  interfere.  Jarvis  4b  Wilson  vs.  Burke  et  al.,  233; 
Oreanes  et  al.,  vs.  Middlebrooks,  240/  Jennings  vs.  Stale,  807; 
Moughon  vs.  State,  308;  Dewberry  vs.  Shannon,  adnCr,  etal ,  311; 
Dawson  vs.  State,  333  ;  Arwood  vs.  State,  391;  Varner  d  Elling- 
ton et  al.,  vs.  Radcliff  &  Lamb,  448;  Anderson,  executor,  vs.  Usher 
et  al.,  5(J7;  Ware,  executor,  vs.  Reese,  589;  Cooper  vs.  BrasweU  d 
Son,  616;  Humphrey,  adnCr,  vs.  MeGiU  et  al.,  adm*rs^  et  al.,  649; 
Cotton  States  L.  Ins.  Co.  vs.  Merritt,  adm*r,  504;  Dobbins  vs.  Clark  d: 
Cole,  709;  Oatis  vs.  Brown,  711;  Urquhart  vs.  FoweU,  721;  Amett 
vs.  PaulcU,  fidm'r,  856;  Greene  vs.  State,  859;  West,  and  At.  R.  R. 
Co.  vs.  Brown;  Morris  vs.  Lee,  adni'r,  et  al. ,  880. 

11.  Immaterial  errors  no  ground  of  new  trial.     Siulsburg,  Resspcss  <f 

Co.  vs.  Weaver,  254;  Douglass  vs.  Boynlon,  283;  Cherry,  trustee, 
vs.  Davis,  454;  Tfwmjjson  et  al.,  vs.  Davitte  et  al.,  ex'rs,  472. 

12.  Verdict  being  contrary  to  evidence  and  principles  of  equity,  new 

trial  is  ordered.  Puffer  vs.  Pea-body,  adnVr,  295;  Swindle  vs.  Poore, 
336. 

13.  Judge  trying  case  without  intervention  of  jury,  judgment  will  re- 

ceive same  consideration  as  verdict.  PhiUips,  Jr  ,  vs.  Adair  et  al , 
370;  Wynn  vs.  Bryce,  guardian,  529;  Mann,  assignee,  vs.  Cunning- 
ham A  Co,  et  al.,  880. 
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14.  Newly  discovered  impeaching  testimony  no  ground  of  new  trial. 

Arwood  VB.  SUtte,  391. 

15.  Extravagant  recovery  for  injury  in  itself  moderate,  not  upheld 

against  anybody  or  in  favor  of  anybody.  Gains  ps.  We^t.  B.  R. 
of  AUt.,  426. 

16.  Newly  discovered  cumulative  testimony  no  ground  of  new  trial. 

S/nilh  V8.  State,  513. 

17.  Grant  of  new  trial  not  interfered  with  where  charge  was  obscure 

and  subject  to  be  misunderstood.     West  vs.  Wlieatky  d  Co.,  559. 

18.  Consent  order  to  file  motion  and  brief  of  evidence  within  given 

time  after  adjournment,  movant  must  abide  by  bargain.  Time 
is  of  essence  of  contract.     West,  dt  At.  R.  R.  Co.  vs  Johnwn^  626. 

19.  Discretion  granting  new  trial  not  readily  interferred  with.     DeUt-ne 

vs.  Cent  R.  R.  d-  B'k'g  Co.,  633;  JS/utrp,  adm'r,  et  al ,  vs.  Findley 
etal.,  722;  Morrison  vs.  Dt timer;  Kirkkind  vs.  Wade,  gunrditin; 
Hunt  vs.  Southtcestern  R.  R.  Co.,  880. 

20.  Motion  to  distribute  money,  where  all  is  awarded  to  one  claimant, 

he  and  custodian  of  fund  are  the  only  necessary  parties  to  mo- 
tion for  new  trial.  Loudon,  assignee,  et  al.  vs.  Coleman,  receiver, 
et  al. ,  054. 

21.  "  Approved  "  entered  by  presiding  judge  on  motion  for  new  trial, 

sufficient  verification  of  matters  of  fact  recited.    Ibid. 

22.  Approval  of  agreed  brief  of  evidence,  dated  after  motion  was 

heard,  on  same  day  as  certificate  to  bill  of  exceptions,  sufficient 
authentication  to  authorize  its  being  sent  up  as  portion  of  tran- 
script of  record.     Ibid. 

23.  That  juror's  name  was  neither  on  the  list  nor  in  the  box,  no  ground 

for  new  trial.      Urquluiri  vs.  Powell,  721. 

24.  Newly  discovered  evidence  in  this  case  not  such  as  will  authorize 

new  trial.     Origgs  rs.  State,  738. 

25.  Circumstantial,  the  evidence  being,  and  not  plainly  insufficient, 

verdict  should  stand.  Weighing  evidence  and  finding  truth  in 
obscure  case  is  work  that  can  be  best  done  by  jury.     Ibid. 

28.  Though  receipts  were  erroneously  admitted,  yet  if  at  later  stage 
of  trial,  signatures  were  properly  established,  admission  co^jsti- 
tutes  no  ground  for  new  trial.  Piedmont  dt  Arl.  L.  Ins.  Co.  vs. 
Lester,  812. 

27.  Newly  discovered  cumulative  testimon}^  which  could  have  been 
discovered  and  u.sed  at  trial  with  ordinary  diligence,  new  trial 
refused,  especially  where  vague  and  uncertain.  Arnett  vs.  Pau- 
lett,  admW,  856. 


NON-SUIT.     See  Practice  in  Superior  Court,  16. 
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NOTICE.     See  Serniee,  9. 
NOVATION.     See  d^ntracU,  7.  10. 
NUISANCE.     See  Injunction  and  Beceicn\  21. 

PARENT  AND  CHILD. 

1.  Gift  from  parent  to,  what  will  warrant  presumption  of.     Jone4  w. 

Clark  et  al. ,  administrators,  136. 

2.  Land  covered  by  deed  to  minor  is  not  the  property  of  the  father 

so  as  to  authorize  latter  to  convey  right  to  overflow  same,  though 
he  may  have  exercised  other  general  acts  of  ownership,  the  deed 
to  minor  having  been  legally  recorded.  Farmer,  trust/x,  t*#. 
McDonald,  509. 

3.  Parental  power  may,  by  voluntary  contract,  be  released  to  an- 

other.    BenUy  et  al.  t».  Terry  et  al.,  ^mo 

4.  Agreement  to  care  for  child,  and  the  fact  that  it  was  taken  when 

sick  and  supported  comfortably  for  five  years,  sufficient  consid- 
eration to  support  such  contract.     Ibid. 

5.  Contract,  though  made  by  wife  with  child's  father,  enforced  if 

acquiesced  in  by  husband.     Ibid. 

6.  Revocable  only  for  sufficient  legal  reasons,    Ibid. 
ORDINARY.     See  Administrators  and  Executors,  9. 

PARTIES. 

1.  Suit  by  husband  and  wife  to  recover  property  which  belonged  to 

latter  at  time  of  marriage,  husband  (if  marriage  was  prior  to 
1866)  is  concerned  to  enforce  his  marital  rights,  and  is,  therefore, 
substantial  party  plaintiff.   CarsweU,  ejceeutor,  tss.  Sehley  et  al.,  17. 

2.  New  trial,  person  not  a  party  cannot  move  for.     Cent.  R.  B.  A 

Bkg  Co.  vs.  Craig,  185. 

3.  Motion  to  distribute  money,  all  of  which  is  awarded  to  one  claim- 

ant; some  of  defeated  claimants  move  for  new  trial  without 
making  others  parties.  Succes  ^f ul  claimant  and  custodian  of 
fund  are  the  only  necessary  parties.  Loudon,  assignee,  et  al.  vs. 
Coleman,  reeeirer^  ei  al.,  653. 

4.  Action  maintainable  against  two  survivors  of  three  makers  of 

joint  bond,  if  other  maker  died  insolvent,  though  deceased  was 
principal  and  survivors  sureties.  HaB,  Judge,  for  use,  vs. 
WooOey  et  at.,  156. 

PARTNERSHIP. 

1.  Authority  to  tax  all  persons  exercising  any  profession,  exercined 
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by  taxing  each  member  of  a  law  firm  separately.  Lanier  va. 
Mayor f  etc,  of  Macon,  187. 

2.  Service  as  to  one  partner  and  no  return  sm  to  other,  latter  may 
come  in  as  late  as  trial  term  and  acknowledge  ;  judgment  ren- 
dered at  or  after  second  term  succeeding  will  affect  third  per- 
sons.    Oatis  rs.  Brown,  711. 

PAYMENT.    See  Levy  and  Sale,  4. 

PLEADINGS. 

1.  Confession  of  cause  of  action,  failure  to  plead  issuably  is  not. 

Hayden  PS.  Johnson,  trustee,  104. 

2.  Plea  to  jurisdiction  filed,  though  subsequently  held  defective  by 

supreme  court  :  not  too  late,  on  presentation  of  remittitur,  to 
plead  res  adjudicata.  National  Bank  of  Auyusta  vs.  Southern  Por- 
celain Manufacturing  Co.,  157. 

3.  Practically  speaking,  this  is  plea  in  bar,  and  could  come  in  as 

amendment  to  general  issue,  which  is  considered  filed  in  all  cases 
which  are  answered  at  appearance  term.    Ibid. 

4.  Pendency  of  former  action  is  defense  appropriate  to  plea  and  not 

to  motion.     Kennon  vs.  Petty,  175. 

5.  If  motion  were  proper,  should  have  been  made  at  first  term. 

Ibid. 

6.  Motion  to  strike  part  or  all  ot  special  plea  not  in  order  after  evi- 

dence is  all  in  Johnson,  ordinary,  vs.  McCoUoughetal., guardians, 
etal.,  212. 

7.  Nor  is  it  then  proper  to  rule  out  evidence,  which,  as  the  plea  stood, 

was  legally  admitted.     Ibid. 

8.  Bule  nisi  to  foreclose  mortgage  signed  by  petitioner's  attorneys, 

valid,  especially  when  supported  by  rule  absolute  signed  by  judge 
himself.     Middlebrooks  vs.  Warren,  Wialface  d  Co.,  2'dO. 

9.  Avoidance,  pleas  in  must  be  specially  pleaded;  evidence  of  former 

adjudication  not  admissible  under  general  issue.  Greaves  vs. 
Middlebrooks,  240. 

10.  Pendency  of  former  suit  pleaded  by  acceptor,  in  this  that  he  was 

member  of  firm  of  drawers,  and  had  been  heretofore  sued  with 
the  other  members  on  the  draft,  properly  stricken,  as  it  was  not 
stated  whether  he  was  sued  as  one  of  the  drawers  or  as  acceptor. 
Smith  vs.  Print  up  Bros.  &  Co.,  244. 

11.  For  same  reason  plea  in  bar  that  verdict  had  been  obtained  in 

such  former  suit  was  properly  stricken.     Ibid, 

12.  Where  plaintiff  proves  contract  sued  upon  to  be  one  of  suretyship 
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on  part  of  married  woman,  no  special  plea  is  requisite  to  make 
evidence  available.     SauUbury,  Respess  db  Co.  f».  Weaver,  254. 

18.  Homestead,  proceeding  to  render  liable  for  material  furnished  for 
improvement  of,  must  show  grounds  of  same,  etc. ,  as  in  other 
suits  against  trust  estates.  Wiilingham  ^  Dunn  i}s.  Ma^nard  H 
al,  330. 

14.  Complaint  upon  note  cannot  be  amended  by  adding  count  setting 

up  that  plaintiff  held  title  to  certain  property  as  security  for  the 
payment  of  the  debt  sued  on,  praying  that  such  property  might 
be  sold,  the  note  sued  on  paid  out  of  the  proceeds,  and  the  sur- 
plus turned  over  to  defendants.  The  cause  of  actiou  thus  setup 
is  new,  and  a  new  judgment  is  prayed.  Long  et  ux.  r«(.  BuUard, 
355. 

15.  Declaration  in  attachment  construed  in  connection  with  attafth- 

ment  papers  if  distinctly  referred  to  therein,  and  held  sufficient 
though  it  embrace  no  special  prayer  for  judgment.  King  rr. 
Thomp»m,  380. 

16.  That  defendant  is  not  indebted,  is  not  plea  of  general  issue  when 

it  proceeds  to  set  forth  specially  certain  facts  as  constituting 
reason  why  he  is  not  indebted  Dendy  ts.  Gamble  d:  Copdand^ 
434. 

17.  Quantum  mei'uit  for  services  may  be  joined  with  count  on  contract, 

and  if  latter  be  not  proved  there  may  be  recovery  on  former. 
Ware  rs  Iteetie,  588. 

18.  Action  against  bank  for  violation  of  instructions  in  reference  to 

collection  of  bill,  law  implies  contract  to  obey  instructions,  and 
on  part  of  bailor  to  pay  reasonable  compensation  ;  omission  of 
allegations  as  to  such  implied  matters  not  render  declaration 
fatally  defective.  Central  Georgia  Bank  vs.  Cleveland  Natiowil 
Bauk,  667. 

19  Justice  court,  issuable  defense  to  action  ex  contractu  not  required 
in,  nor  on  appeal  therefrom      Howell  va  Gloter,  774. 

20.  In  civil  case  transferred  to  superior  court  in  consequence  of  abo- 

lition of  county  court,  competent,  in  November,  1868,  to  render 
judgment  without  a  jury,  no  issuable  defense  having  been  filed 
on  oath.     Bedd,  trustee,  et  al. ,  t».  Dacis,  823 

21.  Drawer  and  indorser  may  be  sued  together  without  joining  ac- 

ceptor. If  indorser  intends  to  raise  question  of  jurisdiction,  he 
should  do  so  in  distinct  terms  when,  or  before,  pleading  to  the 
merits.      Ware  es  City  Bank  of  Macon,  840. 

22.  If,  in  fact,  suit  is  against  drawer  and  indorser,  they  should  be  so 

described  in  declaration.     Ibid. 

23.  Plea  by  surety  setting  up  parol  cotemporaneous  promise  that  he 
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was  to  remain  such  for  a  few  days  only,  and  that  stipulation  was 
omitted  by  mistake  on  his  part,  and  by  fraud  on  the  part  of 
creditor,  insufficient.  It  should  specify  in  what  the  mistake  and 
fraud  consisted.    Mannfteld  rjt.  Barber,  851. 

PRACTICE  IN  THE  SUPERIOR  COURT. 

1.  Judgment  on  demurrer  to  bill  affirmed  by  supreme  court,  cause, 

whether  defendant  has  answered  or  not  (discovery  being  waived), 
stands  for  trial  as  soon  as  remittitur  \b  entered.  Oirswell,  ex'r,  w. 
Schley  etal.,  17. 

2.  That  court,  after  argument  of  motion  for  non-suit,  on  trial  of 

cl^hn^  recalled  sheriff  and  drew  from  him  fact  as  to  person  upon 
whom  he  served  notice  of  levy,  and  directed  him  to  amend  ac- 
cordingly, not  error.     Primrose  vs.  Browning,  C9. 

3.  Refusal  of  court  to  allow   traverse  of  amended  entry  to  be  made 

issue  for  separate  trial,  not  error.    Ibid. 

4.  Action  on  contract  where  no  issuable  defense  is  filed  on  oath, 

plaintiff  must  prove  material  allegations  of  declaration.  Hayden 
vs.  Johnson,  trustee,  101. 

5.  Pendency  of  former  action  is  defense  appropriate  to  plea  and  not 

to  motion.     Kennon  vs.  Petty,  175. 

6.  If  motion  were  proper,  it  should  have  been  made  at  first  term. 

Jbid. 

7.  Oral  motion  touching  collateral  matter  granted,  proper  to  place 

judgment  of  record;  a  liter,  if  refused.    Gunnels  vs.  Deavours,  196. 

8.  Motion  to  strike  all  or  part  of  special  plea  not  in  order  after  evi- 

dence is  all  in.  Johnson,  ordinary,  vs.  MeCuUough  et  al.,  guardi- 
ans, etal.f  212. 

9.  Nor  is  it  then  in  order  to  rule  out  evidence  which,  as  the  plea 

stood,  was  legally  admitted.     Ibid. 

10.  Agreement  of  counsel  that  certain  case  shall  abide  the  judgment 

of  supreme  court  on  other  case,  cannot  be  enforced  if  latter  be 
not  carried  up  and  decided.     Windham  cs.  Doles  et  ai.,  2G5. 

11.  Civil  case,  counsel  have  no  right  to  read  to  jury  report  of  decision 

of  this  court.    Dimglass  vs.  B'ynUm,  283. 

12.  Jury  all  night  considering  case,  witness  cannot  be  recalled  without 

consent  of  all  parties.     King  cs.  Thantpson,  380. 

13.  If  recalled,  adverse  party  should  be  allowed  right  of  cross-exami- 

nation.   Ibid. 

14.  Trial  before  court  without  intervention  of  jury  does  not  dispense 

with  necessity  of  making  such  legal  points  as  are  deemed  perti- 
nent.   Anderson,  ex'r,  cs.  [/shereial.,  567. 
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15.  Quantum  meruit  for  services  may  be  joined  with  count  on  con- 

tract, and  if  latter  be  not  proved,  recovery  may  be  had  on  for- 
mer.     Ware^  ear>,  vs,  Reese,  588. 

16.  Negligence  presumed  from  some  facts  proved,  and  scope  for 

reasoning  by  jury  as  to  whether  presumption  is,  or  is  not,  rebut- 
ted by  other  facts,  non-suit  not  awarded.  Hankenon  rs  Souths 
toestern  R,  R  Co^  598. 

17.  Sheriff's  answer  to  money  rule  sets  up  certain  amount  as  expenses 

incident  to  keeping  and  selling  perishable  property;  in  absence 
of  traverse,  account  must  be  allowed.  Watt,  trustee,  i»,  CUirk  ti 
aL,  631. 

18.  One  partner  served  with  no  return  as  to  other;  latter  may  ac 

knowledge  even  as  late  as  trial  term ;  judgment  rendered  at  or 
after  second  term  succeeding  will  affect  third  persons.  Oatis  rt. 
Brawn,  711. 

19.  Appeal  from  justice  court  in  action  e^  contractu,  issuable  defense 

on  oath  not  required.     Howell  vs.  Ohrer,  774. 

20.  In  civil  c«'\se  transferred  by  constitution  to  superior  court  in  con- 

sequence of  abolition  of  county  court,  competent  to  render 
judgment  in  November,  1868,  without  jury,  no  issuable  defense 
having  been  filed.     Redd,  trustee,  etal,vs.  Datis,  823. 

21.  Intimation  at  any  time  in  course  of  trial  as  to  proof,  or  as  to  guilt 

of  accused,  error.     Parks  vs.  State,  879. 

PRACTICE  IN  THE  SUPREiME  COURT. 

1.  Devisavit  vel  non  the  issue,  and  court  refuses  to  dismiss  three  of 

the  caveators  out  of  case,  writ  of  error  not  lie  to  such  ruling  after 
new  trial  has  been  ordered  on  motion  of  propounders.  Haber- 
sham et  at.,  ex'rs,  vs.  Wetter,  guardian  et  al.,  11. 

2.  Motion  for  new  trial  and  motion  in  arrest,  both  pending,  and  for- 

mer is  sustained;  writ  of  error  not  lie  to  subsequent  dismissal  of 
latter.     Ibid. 

3.  Judgment  on  demurrer  to  bill   affirmed  by  the  supreme  court, 

cause,  whether  defendant  has  answered  or  not  (discovery  being 
waived),  stands  for  trial  as  soon  as  remittitur  is  entered.  Car$- 
well,  ex'r.  vs.  Schley  et  at.,  17. 

4.  Certificate  of  clerk,  none  attached  to  bill  of  exceptions,  writ  of 

error  dismissed.     Qoodman  vs.  Morris,  60. 

5.  To  avoid  dismissal  for  absence  of  such  certificate,  properly  au- 

thenticated bill  of  exceptions  must  reach  clerk  of  this  court  be- 
fore it  has  finished  circuit  to  which  plaintiff*s  case  belongs.  Ibid. 

6.  So  far  as  act  of  February  26th,  1877,  provides  for  hearing  of  cases 

after  circuit  is  passed  to  which  they  belong,  at  next  term,  it  is 
unconstitutional.    Ibid, 
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7.  Entry  of  filing  being  the  appropriate  evidence  of  the  time  of,  state- 

ment  in  certificate  of  clerk  contrary   thereto   not  considered. 
Clements  f».  Colling,  125. 

8.  Immaterial  in  what  portion  of  record  certificate  of  clerk  is  found, 

if  sheets  are  united.    Ibid. 

9.  Pendente  lite  bill  of  exceptions  not  considered  unless  error  be  as- 

signed thereon.     Howell  et  al.  vs.  Uowell  ei  al.,  l4o. 

10.  Bill  of  exceptions  filed  by  person  not  a  party,  real  party  cannot 

be  substituted  by  amendment.  Cent.  R.R.  &  B'k'g  Co.  t».  Craig, 
185. 

11.  Reversal  carries  costs  against  defendant  in  error,  and  judgment 

therefor  is  proper  under  §4290  of  Code,  though  condition  chang- 
ing reversal  into  affirmance  is  accepted.  Gunnels  is.  Deavours, 
196. 

12.  Acknowledgment  of  due  and  legal  service  bearing  same  date  as 

that  of  filing,  not  too  late. '   Cowart  vs.  Page,  285. 

13.  Krased  date  not  regarded  if  another  has  been  substituted  which 

can  be  distinctly  read.    Ibid. 

14.  Authentication  of  bill  of  exceptions,  because  of  judge's  death,  in 

manner  prescribed  in  §4255  of  Code,  date  of  death  need  not  ap- 
pear, full  diligence  having  been  shown.     Ibid. 

15  Interlineations  in  bill  of  exceptions,  and  also  in  one  of  authenti- 
catii  g  affidavits,  addition  to  interlined  affidavit,  subsequent  in 
date  to  original,  to  effect  that  interlineations  were  sworn  to, 
without  stating  what  interlineations,  construed  as  referring  to 
those  in  affidavit.  Those  in  bill  of  exceptions  treated  as  made 
before  any  authenticating  affidavit  was  sworn  to.     Ibid. 

16.  Bill  of  exceptions  and  record  transmitted  by  mail  lost,  plaintiff 
should  move  at  term  of  this  court  to  which  writ  of  error  was  re- 
turnable, to  have  copies  established;  motion  comes  too  late  at 
subsequent  term.     McLendon  vs.  Holland,  242. 

17  Grounds  of  motion  for  new  trial  not  certified  to  be  true,  not  con- 
sidered.    Puffer  vs.  Pe/tbodj/,  ndyn'r,  295. 

18.  Sunday,  this  court  will  not  inquire  whether  day  on  which  new 

trial  was  granted  was,  unless  record  or  bill  of  exceptions  states 
fact  directly,  or  unless  point  is  plainly  presented  in  assignment 
of  error.     Swindle  vs.  Poore,  336. 

19.  Postponement  of  decision  on  account  of  absence  of  portion  of  re- 

cord, under  act  of  February  26,  1877.  Sawyer^  trustee,  vs.  Che- 
ney, 368. 

20.  Providential  cause  arising  from  sickness  of  clerk  which  will  ex- 

cuse delay  in  forwarding  papers,  none  in  this  case.  Mitchell  et  al. 
vs.  Brown  el  al.,  374. 

21.  Recitals  in  grounds  of  motion  for  new  trial  not  certified  in  bill  of 
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exceptions,  yet  judge's  indorsement  of  approval  in  record  is 
sufficient  verification.     Cent.  R.  It,  <fe  B'k'g  Co.  fw.  Se^irt^  486. 

22.  Bill  of  exceptions  set  fortb  that  it  was  tendered  within  thirty  days 

from  the  adjournment  of  court,  and  the  certificate  of  the  judge, 
dated  May  23d,  stated  that  it  was  signed  the  day  it  was  received. 
The  clerk  certified  that  the  court  adjourned  on  April  2ist :  Held, 
that  the  recital  in  the  bill  of  exceptions  governed.  AUter^  if  the 
clerk  had  certified  that  it  appeared  from  the  record  in  his  office 
that  court  adjourned,  etc.     Merritt  vs,  OUl,  45U. 

23.  Eplanatory  affidavit  of  juror  attached  to  record,  but  which  was 

not  before  judge  below,  not  considered.    Moncrief  tn.  SttUe,  470. 

24.  One  of  several  defendants  to  bill  files  plea  which  is  found  against 

him  ;  refusal  to  allow  decree  entered  for  amount  so  found, 
though  none  of  the  defendants  have  answered,  is  not  such  final 
judgment  as  can  be  excepted  to.  Welcfi.  ei  (U.  t»  Durkin,  admr, 
ftal.,  490. 

25.  Judgment  rendered  reciting  that  no  issuable  defense  was  filed  on 

oath,  and  record,  as  transmitted,  does  not  contradict  recital,  re- 
versal not  had.  That  a  plea  was  filed  and  lost,  does  not  contra- 
dict recital,  unless  it  affirmatively  appears  that  plea  was  sworn 
to,  and  contained  issuable  defense.    Jones  v$,  Vinen,  491. 

26.  Distribution  of  assets  of  insolvent  by  committee  of  creditors, 

under  approval  of  court  ;  overruling  of  demurrer  to  petition  to 
compel  committee  to  allow  certain  claims,  not  such  judgment  as 
can  be  reviewed  before  final  decree.  Jone$  et  a!.,  com.,  et  al.  9$. 
Johnison  d:  Smith  ei  al.,  519. 

27.  Trial  before  judge  without  intervention  of  jury,  not  dispense  with 

necessity  of  making  such  legal  points  as  are  deemed  pertinent, 
if  reversal  is  sought.    Anderwn,  ex'r,  vs.  U»her  et  al.,  567. 

28.  Injunction  denied,  execution  may  proceed  as  soon  as  remittitur  is 

filed  in  clerk's  office.    Brown  m.  Wilwn  et  al,  604. 

29.  New  trial,  no  motion  for,  questions  of  law  made  on  rulings  of 

court  below  only  considered.     Odom  w.  Causey,  607. 

30.  Injunction,  evidence  presented  to  chancellor  upon  hearing  of  ap- 

plication must  be  embodied  in  bill  of  exceptions.  Barpetal., 
m.  Sapp,  adnCr^  624. 

31.  Diligence  requires  that  plaintiff  in  error  should  ascertain  if  case 

has  reached  term  of  this  court  to  which  it  was  returnable  ;  if  it 
has  not,  mandamus  should  t>e  at  once  applied  for.  Wa4^,  admW, 
for  use,  V8,  Graham,  643. 

32.  Bill  of  exceptions  certified  and  signed,  application  to  establidi 

copy  should  be  made  to  this  court  and  not  to  court  below.    lUd. 

33.  Amendment  directed  striking  name  of  nominal  plaintiff  and  sub- 
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BtitutiDg  usee,  to  uphold  recovery  which  is  correct  in  substance. 
McLemis  cs.  Furgerson,  644. 

34.  ••  Approved  "  entered  on  motion  for  new  trial  by  presiding  judge, 

sufficient  verification  of  matters  recited  in  motion.  Loudon^  tm- 
tig  nee  y  et  til.,  vs.  Colfvuin,  receiver^  et  al.,  653. 

35.  Approval  of  brief  of  evidence  dated  after  hearing  of  motion,  and 

on  same  day  as  date  of  certificate  to  bill  of  exceptions,  sufficient 
authentication  to  authorize  its  hieing  forwarded  as  portion  of 
transcript  of  record.     Ibid. 

86.  That  judge  refused  to  charge  certain  principles  appears,  but  unac- 
companied by  statement  that  he  was  so  requested,  not  assumed, 
over  his  refusal  of  new  trial,  that  request  was  made  in  proper 
time  and  manner.     Ibid. 

37.  Service  of  bill  of  exceptions  must  appear  on  bill  itself.  If  copy 
bill  and  certificate  of  service  were  evidence,  it  was  too  late. 
Amett  w.  Gvrley  <fe  Rus^U,  666. 

88.  First  new  trial,  this  court  not  over  strict  in  squaring  evidence  with 
declaration.  If  evidence  seems  to  envelop  sound  case,  and  de- 
claration is  amendable  to  fit  it,  affirmance  will  be  had.  Cent.  Oeo. 
Bank  vs.  Cleveland  Nat.  Bank,  667. 

39.  Exceptions  peniente  litf  on  part  of  defendant  whvo  was  successful, 

not  considered,  as  errors  complained  of  manifestly  did  not  af- 
fect result.    Ibid. 

40.  Question  not  made  in  court  below  not  considered  here.     Dobbins 

ts.  Clark  <fc  Cole,  709. 

41.  Judgment  overruling  motion  for  new  trial,  none  being  in  record, 

affirmance  results  by  operation' of  law.  MfLendon,  adm'r,  et  at. ,  rn. 
MeLendon  et  al. ,  781. 

42.  Omission  not  cured  by  statement  in  bill  of  exceptions  that  such 

judgment  was  rendered.     Ibid. 

48.  Reversal  fruitless  on  account  of  fatal  defect  in  proceeding,  affir- 
mance had  though  error  may  have  been  committed.  Ete  vs, 
Cimcder,  799. 

44,  Pleadings  taken  as  correctly  copied  in  transcript ;  different  ver- 
sion in  bill  of  exceptions  diregarded.  Ware  vs.  City  Bank  of 
Macon,  840. 

46.  Party  alleging  error  must  make  it  appear.     Oray  etal.,  adm'rs,  vs. 
WilUngham,  858. 

46.  To  bring  case  within  section  1st  of  act  of  February  26,  1877,  it 

must  have  been  filed  in  clerk's  office  of  superior  court  at  least 
ten  days  before  return  day  to  next  term  of  this  court.  Spencer 
et  al.  vs.  Smith,  gov. ,  878. 

47.  Bill  of  exceptions  not  filed  within  fifteen  days  after  date  of  judge's 
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certificate,  writ  of  error  dismissed.  Clifton,  adm*r^ «.  Keaton, 
ex'r;  Aycock  p*.  Slappy;  Qreer  vs.  Prator,  881. 

48.  Statement  in  bill  that  demurrer  was  sustained,  qualified  by  final 
judgment  as  set  forth  in  record.     Hirl  vs,  Linton,  881. 

PRESCRIPTION. 

1.  To  connect  possession  and  rights  of  successive  occupants,  Id  com- 

puting statutory  term,  it  must  appear  that  each  successor  held 
under  or  from  his  predecessor.     Jenkins  i».  Means,  adm'r,  55. 

2.  Prescription,  as  foundation  of  right  to  overflow  land  of  stranger. 

depends  not  upon  height  of  dam,  but  upon  reach  and  elevation 
of  backwater  ;  not  upon  what  the  dam  was  capable  of,  but  what 
It  performed.     Ellington  et  al.  r^.  Bennett,  286. 

3.  Seven  years'  possession  of  innocent  purchaser,  without  notice  of 

fraud,  gives  good  prescriptive  title  against  holder  of  legal  title, 
who  sues  as  soon  as  he  discovers  the  fraud.  Ross,  adm*r,  vs. 
Cent.  R.R.  <fe  Bk'g  Co.,  299. 

PRESUMPTIONS.     See  Evidence,  24,  25;  Deeds,  16. 

PRINCIPAL  AND  AGENT. 

1.  Diim  ferret  opus,  letters  written  admissible   to  bind   principal. 

Heard  vs.  RusseU  &  Potter  et  al. ,  25. 

2.  Whether  factors  had  right  to  sell  the  cotton  on  arrival  or  as  sputs, 

turned  ou  the  contract  and  the  understanding  of  the  parties. 
Ibid. 

3.  Securities  placed  to  cover  margin  in  the  hands  of  the  agents,  on 

which  they  bona  fide  raised  money  to  reimburse  Liverpool  pur- 
chasers, constitute  fund  from  which  they  may  reimburse  them- 
selves.   Ibid. 

4.  Contract  made  by  agent  and  ratified  by  principal  when  reported 

to  tiim,  binding    Ibid.. 

6.  Factors,  as  general  rule,  have  lien  on  property  of  principal  in 
their  possession ;  but  whether  they  have  such  lien  in  a  particu- 
lar case,  or  can  sell  at  a  particular  lime,  may  depend  on  contract, 
and  if  there  be  such  contract,  it  will  govern.     Ibid, 

6.  Cotton  futures,  money  expended  by  agent  in  purchase  of.  may  be 

recovered  from  principal.    IMd. 

7.  Railroad,  for  service  upon  to  be  effective  by  reason  of  service 

upon  agent,  latter  must,  at  time  of  service,  be  its  agent.  Chm'rjf 
cs.  North  db  tiouth  R  R.  Co.,  446. 

8.  Agent  of  state  under  receiver  who  has  possession  in  consequence 

of  seizure  by  governor,  is  not  agent  of  corporation.    Ibid. 

9.  Attorney  to  collect  note,  agent  to  procure,  has  power  to  make  con- 
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tract  for  collection,  unless  agency  is  restricted,  and  restrictioii 
made  known  to  attorney.     Barclay  m.  Hopkins,  562. 

10.  Contiact  that  agent  should  manage  entire  case,  which  he  did, 
finally  compromising  claim  in  person,  and  the  attorney  paid  him 
the  money  collected,  and  all  this  in  accordance  with  instructions 
given  when  note  was  delivered  to  attorney:  Held,  that  payee 
must  look  to  his  agent,  and  not  to  attorney,  for  money,  and  this 
though  latter  has  failed  to  take  up  his  receipt. given  to  agent  in 
name  of  payee.    Ibid, 

PRINCIPAL  AND  SECURITY. 

1.  Holder  notified  by  security  to^  distrain,  who  promised  to  do  so, 

stating  that  he  would  look  to  the  principal  alone,  allowing  prop- 
erty of  latter  to  be  removed*  surety  discharged.  BuUard,  Sr., 
et  al.  M.  Ledbetter,  109. 

2.  Where  oae  defendant  to  fi.  fa.^  not  named  as  security  therein,  but 

claiming  to  be  such,  seeks  to  control  it  against  co-defendant, 
who  is  set  forth  as  a  surety,  he  must  proceed  under  §§21G6, 2170 
of  Code.     Burke  ca.  Lee,  105. 

8.  That  plaintiff  receipted  such  defendant  on  fl.  fa.  for  money  paid, 
as  one  of  the  securities,  nut  authorize  such  control  of  the  execu- 
tion.   Ibid. 

4.  Penalty  in  bond  being  $80.00,  surety  not  made  liable  for  more 

than  that  sum,  with  interest.  WeMrook  et  al,,  adm'rt,  ««.  Moorb^ 
204. 

5.  6uardiaa*s  bond,  actiou  on;  breach  alleged  failure  to  account  and 

pay  over  assets  which  came  to  hand,  inventory  and  returns  made 
by  principal  as  administrator  of  ward's  father's  estate,  prior  to 
appointment  as  guardian,  inadmissible  for  plaintiff  as  admis- 
sions. Johmoa,  Ordinary,  vs.  McCuUough  et  al.,  guardians,  et  al., 
212. 

0.  Married  woman  is  disabled  from  binding  separate  estate  by  con- 
tract of  sunetyship.    Saulsbury,  Bespess  dt  Co.  vs.  Weai>er,  254 

7.  Levy  upon  personalty  of  principal  Auffi^lent  to  satisfy  fi  fa.,  and 
property  delivered  by  sheriff  to  aisaignee  in  bankruptcy  of  for- 
mer, discharges  surety;  assignee  has  no  authority  to  take  prop- 
erty seized  on  final  process  of  state  court.  Fleming,  guardian^ 
fis.  Odum,  trustee,  302. 

8l  Pica  that  surety  signed  note  to  encourage  principal  to  pay  it,  and 
that  it  was  well  understood  by  payee  that  surety  was  not  to  be 
liable  thereon,  no  defense.    Dendy  vs.  OatnUe  db  Copeland,  434 

j^.  Administrators  of  principal,  and  the  security,  sued,  and  Judgment 
rendered iigainst  "defendants; "  before  amendment  is  had  making 
judgment  against  property  of  intestate,  estate  becomes  insolvent, 
surety  is  discharged.     GdUer  ml  Lecmard,  497. 
50 
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10.  Appeal,  security  on  not  restrained  from  collecting  condemnation 

money  out  of  principal  because  his  attorneys  were  negligent, 
though  principal  was  sick  at  the  time.  Odell  f».  Mundjf  et  al^Hl. 

11.  Tax  collector's  bond,  surety  on  had  private  arrangement  whsreby 

former  was  to  divide  profits  with  him ;  another  surety  wLo  ba» 
been  compelled  to  p^y  off  part  of  default  has  right  of  action  for 
reimbursement  against  such  co-surety,  latter's  share  of  profits 
being  sufficient  to  indemnify  all.     McLewis  rs.  FSirgenon,  644. 

12.  Agent  being  under  bond  to  account  and  pay  over  daily,  cannot  be 

trusted  with  more  money  at  surety's  risk  after  dishonesty  is  dis- 
covered. AUter,  if  circumstances  point,  not  to  moral  turpitade, 
but  to  want  of  diligence.  Chnrlotte,  Col,  d  Aug.  R.  R.  Go.  m, 
Otnoetal.,  685. 

13.  Deviations  from  terms  of  bond,  to  bring  about  surety's  discharge, 

must  be  rightful,  not  wrongful ;  to  be  rightful,  they  must  rest 
either  upon  some  new  contract,  or  upon  instructions  from  the 
obligee.    Ibid, 

14.  Note  with  surety  given  as  collateral  to  other  note,  and  holder  re- 

leases indorser  on  latter  without  knowledge  of  surety  on  former, 
he  is  discharged.     StaUings  et  al.  t».  Bfink  of  Amerieu9,  701. 

15.  Dismissal  of  levy  on  personalty  of  principal,  without  consent  of 

surety,  prvna  facie  discharges  latter.     Rawson  p».  Gregory,  783. 

16.  Action  maintainable  against  two  survivors  of  three  makers  of 

joint  bond,  if  other  maker  died  insolvent,  though  deceased  was 
principal  and  survivors  sureties.  HaU,  Jttdge,  for  use,  eU.,  et. 
WooUeyetal.,  765. 

17.  Parol  promise  of  creditor  that  surety  was  to  remain  for  few  days 

only,  relied  upon  by  latter  for  protection,  he  is  not  discharged; 
alifer,  if  writing  did  not  express  true  contract  through  fraad  or 
mistake.     Mansfield  vs.  Barber,  851. 

PROCESS. 

1.  Waiver,  will  it  result  from  appearance,  failing  to  move  to  dismiss. 

or  otherwise  to  object,  and  passively  suffering  final  judgment  to 
be  rendered — qucere  f     Kennedy,  adtn'r,  vs.  Redwine,  327. 

2.  Sheriff's  return  antedates  process;  return  is  no  evidence  and  need 

not  be  traversed.     Keatun,  adm'r,  w,  Moore,  553. 

PROMISSORY  NOTES.    See  Negotiable  Instruments,  2,  3,  5,  6. 

RAILROADS. 

1.  Conductors  and  engineers  must  abide  absolutely  by  schedules  fur 
nished  them  for  running  of  trains  ;  where  printed  rules  wsni 
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both  classes  of  employo^s  that  they  will  be  held  responsible  for 
the  satisfactory  running  of  the  schedule,  engineer  cannot  excuse 
himself  for  departure  therefrom  by  fact  that  he  acted  under 
orders  of  the  conductor.  Georgia  R,  R.  4b  BKg  Co,  m.  Mc- 
Dade,  73. 

2.  Construction  of  schedule.     Ibid. 

3.  Under  law  which  inhibits  recovery  by  employee  when  not  free 

from  fault  himself,  verdict  is  contrary  to  evidence.     Ibid. 

4.  Extravagant  recovery  for  injury  in  itself  moderate,  railroad  pro- 

tected from.     Qoins  vs.  West,  R.  R.  of  Ala.,  426. 

5.  Presumption  that  employee  is  without  fault,  arises  only  when  he 

is  disconnected  with  duties  about  particular  business  which  re- 
sulted in  injury.     Cent.  R.  R.  &  Bk^g.  Co.  vs.  Sears,  436. 

6.  When  ordinary  duties  of  conductor  do  not  include  duty  to  cou- 

ple and  uncouple  cars,  he  is  at  fault  in  performing  such  work 
unless  there  be  a  pressing  emergency  upon  him  to  do  that  work, 
and  court  should  present  this  proposition  distinctly  to  jury* 
Ibid. 

7.  Though  he  belieyed  that  such  emergency  was  upon  him,  yet  he 

would  be  at  fault  if  he  acted  imprudently.    Ibid. 

8.  Service  upon  agent  to  be  efiPective.  agent  must,  at  time  of  service, 

be,  in  fact,  agent  of  road.  Cherry  vs.  North  db  South  R.  R.  Co. 
446. 

9.  Agent  of  state  under  receiver  who  has  possession  in  consequence 

of  seizure  by  governor,  is  not  the  agent  of  the  corporation. 
Ibid. 

RECOGNIZANCE.    See  JB»»Y. 

RELIEF  ACT  OF  1868.     See  Injunction  and  Receiver,  13. 

REMOVAL  OF  CASES. 

1.  State  court,  before  surrendering  jurisdiction,  must  have  before  it 

petition,  which,  taken  in  connection  with  record,  sets  forth  all 
facts  necessary  to  show  right  of  removal  on  part  of  petitioner. 
CarsweU,  ex'r^  vs.  Sefdey  et  al.fll. 

2.  Final  decision  upon  sufficiency  of  petition,  subject  to  review  by 

supreme  court.    Ibid. 

3.  Citizenship  of  defendant  not  indicated  with  due  certainty    by 

simply  describing  him  "of  said  county,"  meaning  county  in 
which  suit  is  pending.    Ibid. 

4.  Where  all  the  plaintifTs  have  citizenship  requisite  to  right  of  re- 
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moval,  any  one  of  them  Bubstantially  interested  can  petition 
alone  under  act  of  March  8d,  1875.    IbitL 

5.  Suit  being  by  husband  and  wife  to  recover  property  which  be- 

longed to  latter  at  time  of  marriage,  husband  (if  marriage  was 
prior  to  1869)  is  concerned  to  enforce  marital  rights,  and  is, 
therefore,  a  substantial  party  plaintiff.    Ibid, 

6.  Term  at  which  cause  could  first  be  tried  is  the  last  at  which  peti- 

tion for  removal  could  be  entertained  under  act  of  March  Sd, 
1875.     Ibid, 

7.  Act  of  congress  of  March  8d,  1876,  does  not  provide  for  notice  of 

application  for  removal,  etc.,  and  none  is  necessary.  Fieklin  w. 
Tarter  etai,,  263. 

8.  Petition  must  show  that  opposite  party  is  citizen  of  state  in  which 

suit  was  brought.    Harrison  vs.  Shorter  etal,^  572. 

9.  Claim  case,  does  it  come  within  provisions  of  act  of  congress  as 

to  removal  ?  Ibid. 

ROADS  AND  BRIDGES. 

1.  Company  holding  right  of  way,  across  which  another  desired  to 

open  a  road,  possesses  sufficient  interest  in  the  land  to  entitle  it 
to  be  heard.  BfummertiUe  Mac,  Qraded  or  Flank  Rd  Co.  fit. 
Deutseher  Sehueden  Club^  81. 

2.  Bridge,  building  of,  let  out  by  contract,  and  county  fails  to  take 

bond  required,  it  is  liable  for  damages  resulting  from  defective 
construction,  even  though  injury  occurred  more  than  seven 
years  after  completion.    Mackey  ts.  The  Ordinaries,  ete.^  882. 

SABBATH.    See  Contracts,  14;  Practice  in  Supreme  Court,  18. 

SALES. 

1.  Defense  to  action  on  notes  given  for  fourth  interest  in  gas-works, 

that  defendant  had  been  induced  to  purchase  by  gross  misrepre- 
sentation as  to  value,  inadmissible  to  prove  sayings  of  plaintiff 
to  third  persons  not  communicated  to  defendant.  Smith  ts, 
Newton,  118. 

2.  Gross  earnings  of  works  for  two  years,  commencing  nearly  three 

years  after  purchase,  irrelevant.    Ibid. 
8.  That  house  and  lot  taken  by  plaintiff  from  defendant  in  part  pay- 
ment at  $8,500.00,  were,  in  fact,  worth  $2,000.00,  admissible  to 
show  in  rebuttal.    Ibid. 

4.  Competent  to  show  by  city  assessor  great  depreciation  since  time 
of  purchase.    Ibid. 

6.  Misrepresentation   of  material   fact,  made  recklessly,  without 
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knowledge,  and  acted  on  by  opposite  party,  constitutes  legal 
fraud.  Not  avail  plaintiff  that  defendant  believed  he  did  not  in- 
tend to  deceive,  if  defendant  was  deceived.    Ibid. 

6.  Vendee  and  vendor  agreed,  on  representation  of  third  party,  as  to 
quantity  of  corn  in  two  cribs,  to  estimate  it  at  that  quantity, 
vendor  having  proposed  to  measure  and  the  vendee  having  de- 
clined, and  no  complaint  having  been  made  until  the  corn  was 
all  gone,  latter  bound  by  estimated  quantity.  BkutterUn  et  aZ,  vg. 
Rylander  et  oZ.,  admfSy  292. 

SCIRE  FACIAS.     See  Bail, 

SERVICE. 

1.  Entry  of  sheriff  is  conclusive  unless  traversed  according  to  law, 

within  the  time,  and  at  term  of  court  which  statute  prescribes. 
Elder  vs.  Cozart,  199. 

2.  Day  on  which  ntU  nisi  to  foreclose  was  served  should  be  counted  in 

estimating  time.     Engluh  vs.  Oz&urfie,  trustee,  392. 

3.  Railroad,  for  service  upon  to  be  effective  by  reason  of  service 

upon  agent,  latter  must,  at  time  of  service,  be  its  agent.  Cherry 
vs.  North  A  South  R.R.  Co.,  446. 

4.  Agent  of  state  under  receiver  who  has  possession  in  consequence 

of  seizure  by  governor,  not  agent  of  corporation.    Ibid, 

5.  Traverse  alleging  return  to  be  false,  and  that  it  is  presented  at 

next  term  after  notice  of  entry,  the  plaintiff  and  sheriff  being 
made  parties,  not  dismissed,  on  motion,  as  filed  too  late.  Dozier 
vs.  Lamb  et  al.,  461. 

6.  Official  return,  unless  traversed  in  due  time  and  proved  false,  is 

conclusive.    Ibid. 

7.  Process  bears  date  subsequent  to  sheriff's  return;  latter  is  no  evi- 

dence and  need  not  be  traversed.    Keaton^  adm*r,  vs.  Moore,  553. 

6.  Entry  that  "  I  have  this  day  served  defendants  with  a  copy  of  the 
original  at  their  residence."  means  that  each  of  defendants  has 
been  so  served.     Odom  vs.  Causey,  607. 

9.  Notice  of  execution  is  not  notice  of  return  of  ssrvice;  defendant 
may  traverse  truth  of  that  return  at  first  term  after  he  ascertains 
it  has  been  made,  though  he  may  have  known  of  execution  be- 
fore.   Ibid, 

10.  Service  of  bill  of  exceptions  must  appear  on  bill  itself.    Arnett  vs, 

Qurley  &  RuaseU,  666. 

11.  One  partner  served  and  no  return  as  to  other,  latter  may  acknowl- 

edge even  as  late  as  trial  term;  judgment  rendered  at  or  after 
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second  term  succeeding  will  bind  third  persons.  Oatis  V9.  Brawn, 
711. 

SET-OFF. 

1.  Usury  set  off  when  and  how.    ArcJter  m.  McCray,  adm*r,  546  : 

WiUiamwn  rs.  Wooien,  584. 

2.  Claim  arising  ex  deUeto  cannot  be  set  off  by  drawers  against  suit 

on  draft.     Smith,  Son  dh  Bro,  vs.  Printup  Bras,  dk  Co.,  610. 

SETTLEMENT.    See  Guardian  and  Ward,  10,  11. 

SHERIFF. 

1.  Deputy,  after  collection  by,  part  of  money  loaned  by  plaintiff's 

attorney  to,  sheriff  not  liable  therefor.     Odom  ts.  OiU,  180. 

2.  Rule  absolute  against  sheriff  for  not  taking  replevy  bond  in  at- 

tachment as  required  by  law,  his  liability  is  exclusively  to  plain- 
tiff in  rule;  general  judgments  against  defendant,  of  older  date 
than  the  attachment,  do  not  take  precedence.  Ford  db  Booth  m. 
Perkermn,  sheriffs  et  al.  359. 

3.  Undivided  half  sold  by  sheriff  under  levy  and  advertisement  of  en. 

tire  lot,  the  other  half  having  been  claimed  on  day  of  sale,  coupled 
with  refusal  to  make  deed  to  purcliaser  (who  was  plaintiff  in  the 
fi.  fa.  under  which  sale  was  made),  or  to  receive  the  money,  the 
latter  making  no  objection,  renders  him  liable  to  rule  at  instance 
of  plaintiffs  in  older  fi.  fas.    Perkenon,  sheriff,  ts.  Orerby  et  al. ,  414. 

4.  Deputy  marshal  of  U.  S.  cannot  be  sued  for  neglect  of  duty;  ac- 

tion must  be  against  marshal.  Elyea  et  al.,  admrs,  ts.  WHUam- 
son,  432. 

5.  Answer  to  money  rule  sets  up  certain  amount  as  expends  incident 

to  keeping  and  selling  perishable  property,  in  absence  of  traverse 
account  must  be  allowed.     Wall,  iruMee,  ts.  Clark  et  al.,  631. 

SPECIFIC  PERFORMANCE.     See  EquUy,  12. 

STATUTE  OF  LIMITATIONS.     See  LttnitaUons,  Statute  of, 

STOCK. 

1.  Dividends  due  on  stock,  as  general  rule,  follow  ownership  thereof. 
GeM.  R.  B.  db  Bk'g  Co.  et  al.  vs.  Papot  et  al„  342. 

TAX. 

1.  "  Professions  "  in  power  to  lay  taxes,  includes  lawyers  unless  con- 
trary plainly  appears.     Lanier  vs.  Mayor,  etc.,  ^  Mcu»n,  187. 
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2.  Authority  to  tax  all  persons  exercising  any  profession,  exercised 

by  taxing  each  member  separately.    Ibid. 

3.  Transfer  tax  fi.  fa. ,  before  act  of  August  24,  1872,  collector  could 

« 

not     St4ite  and  County,  en.  Wingfleld,  adm'r,  202. 

4.  Judicial  interference  with  collection  on  account  of  irregularities 

in  return  or  assessment,  there  will  be  none.  Burke  et  ai.,  vs.  Speer, 
tax  collector,  et  al. ,  353. 

5.  Acl  of  February  16,  1876,  requiring  person  engaged  in  hiring  la- 

borers in  this  state,  etc.,  to  procure  license,  not  unconstitutional. 
JS/i£pperd et  al.  vs.  County  Commmioners,  etc.,  535. 

6.  Surety  on  tax  collector's  bond  had  arrangement  whereby  he  was 

to  divide  profits  of  office;  co-surety  has  right  of  action  against 
him  for  reimbursement  of  amount  he  was  compelled  to  pay  on 
default  of  collector,  the  first  surety's  share  being,  sufficient  to 
indemnify  all.     McLemis  r».  Furgerson,  644. 

7.  National  bank,  business  of  not  taxable  by  municipal  authorities. 

Mayor,  etc.,  of  Maa/n  rs.  First  Nat.  Bank,  648. 

8.  Judicial  interference  with  collection  of  taxes  by  state,  can  be  none. 
Decker  etal.  ph.  McGowan  collector,  805;  Qeo,  Mu,  Loan  Ass.  et  al. 
vs,  McOotran,  collector^  et  al.,  811. 

9.  Uniform  tax  upon  liquor-dealers  as  such,  is  a  tax  upon  occupation, 
and  not  a  tax  upon  property.     Ibid. 

10.  Whether  certain  individuals  are  of  the  class  taxed,  is  question  of 

fact  for  decision  of  revenue  officers,  and  not  for  the  courts.    Ibid. 

11.  That  city  alone  is  empowered  to  license  its  liquor-dealers,  not  pre- 

vent them  from  being  acted  upon  by  general  law  of  state  imposing 
specific  tax  on  their  employment.     Ibid. 

TIME.     See  Contracts,  12;  Sermce,  2. 
TITLE.    See  Contracts,  3. 

TROVER. 

1.  Alternative  verdict  elected,  charge  limiting  finding  to  value  of 

property,  with  interest,  error.     I'uller  vs.  Carter,  395. 

2.  Rule  as  to  damages.     Ibid. 

3.  Assignees  of  bankrupt,  trover  by,  state  courts  have  no  jurisdiction 

of.    Dodd  et  (d.,  assignees,  vs.  Hammock  et  al.,  403. 

TRUSTS. 

1.  Evidence  that  supplies,  consideration  of  debt,  were  furnished  for 
plantation  owned  by  beneficiary  in  other  county,  and  not  em- 
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braced  In  trust,   irrelevant.    JohnsUni,  ntrviwr,  w.  Redd,  tmsUv, 
C21.  . 

2.  Executory  trust,  property  held  under  not  subject  to  levy  and  sale 
at  law.     Ibid.  Jennings,  trustee,  tt.  Coleman  d:  New»m,  718. 

8.  Had  plaintiff  alleged  and  proved  that  income  was  more  than  suf 
ficient  for  beneficiary  and  family,  surplus  applied  to  her  separate 
indebtedness.    Ibid. 

4.  That  testator  could  not  create  trust  for  son  of  full  age  unless  he 

was  minor  or  non  compoi  mentis  is  res  adjudieata  in  this  ca.^. 
Gray  w.  Obear,  ex'r,  675. 

5.  Incapacity  to  manage  ordinary  business  of  ordinary  person  in  af- 

fairs of  life  will  uphold  creation  of  Irust.     Ibid, 

6.  Executory,   trust  in  this  case  is.    Jennings,  trustee  vs.  Coleman  dt 

yeicsam,  718. 

7.  Distribution  of  estate  of  attorney,  claim  for  money  collected  by 

him  is  not  entitled  to  rank  as  trust  debt.  Southern  8,  C  L.  R. 
Co.  vs.  CUghom,  adm*r,  782. 

8.  Money  borrowed  by  trustee  for  individual  use,  with  knowledge  of 

lender,  and  mortgage  on  estate  given,  foreclosure  enjoined. 
Co^e^bury  et  at.  r«.  Dart  et  al.,  839. 

UXITED  STATES  COURTS. 

1.  Receiver  inadvertently  appointed  by  stat«  court,  on  bill  similar  to 

one  filed  in  U.  H.  court,  without  knowledge  of  the  facts  in  the  fed- 
eral court,  this  court  will  not  interfere  with  the  revocation  of 
such  order.     May  et  al.  vs.  Printup,  receiver,  128. 

2.  Appeal  to  supreme  court  of  United  States,  pending,  circuit  court 

may  pass  orders  to  preserve  property  in  litigation.     Ibid. 

3.  Bankruptcy,  matters  and  proceedings  in.   United  States  courts 

have  exclusive  jurisdiction  of.  Trover  by  assignees  is  such  a 
proceeding.     Dvdd  et  al.,  asdgntes,  vs.  Hammock  et  al.,  403. 

USURY.  See  Interest  and  Usury. 

VENDOR  AND  PURCHASER. 

1.  Notice  of  prior  voluntary  conveyance,  what  is  sufficient  to  bind 

purchaser  for  value.     Phillips,  Jr.,  vs.  Adair  et  al.,  370. 

2.  Vendor,  who  was  the  owner  of  two  adjoining  lots,  represented 

that  there  was  an  alley  between  them,  joint  use  of  which  would 
be  conveyed  with  the  lot  sold,  and  the  vendee  paid  an  increased 
price,  vendor  will  be  estopped  from  denying  the  truth  of  such 
representation.      Kirkpatrick  ts.  Brown,  450. 


INDEX.  947 


3.  Prescriptive  title  should  be  accepted  by  vendee  who  has  not  stip- 

ulated for  paper  title  only.     Cherry ^  trustee^  vs.  Davis,  454. 

4.  Vendee  in  possession  under  parol  contract  of  purchase,  tendered 

solvent  warranty  of  title,  must  elect  either  to  pay  purchase 
money  or  surrender  possession.    Ibid. 

1  That  vendee  has  made  valuable  improvemente  and  that  there  are 
outstanding  judgments  against  former  owner  which  may  possi 
bly  come  against  it  makes  no  difference.    Tlnd, 

i.  Homestead  sold,  bond  for  title  given  and  notes  taken  ;  equity  will 
rescind  where  vendors  are  insolvent,  upon  payment  of  value  of 
rents,  etc.,  by  vendee,  especially  if  sale  was  without  approval 
of  ordinary.    McManu*  et  al.  es.  Cook,  485. 

r.  Judgment  against  vendor  levied  on  land  held  by  vendee  under 
bond,  and  latter  compelled  to  buy  title  of  purchaser  at  sheriff's 
sale  to  protect  possession,  the  vendor  being  insolvent,  valid  de- 
fense of  failure  of  consideration  to  action  on  notes.  CorbaUy  vs, 
Hughes,  403. 

i.  Remedy  provided  in  §1970  of  Code,  not  available  to  person  taking 
absolute  deed  as  security,  where  no  bond  for  reconveyance  has 
been  given.     Origgs  vs.  StrippUng,  500. 

il.  Debt  created  by  vendee  and  judgment  obtained  against  him  by 
third  person,  after  deed  to  him.  but  before  decree  on  bill  by  ven- 
dor setting  aside  sale,  only  equity  of  which  was  the  vendor's 
lien,  such  decree  providing  also  for  the  satisfaction  of  the  judg- 
ment for  purchase  money,  which  was  of  prior  date  to  that  above 
mentioned  :  Held,  that  land  was  subject  to  judgment  of  such 
third  person.    Stewns,  ex'r,  vs.  SeUars,  adm\  540. 

I.  Possession  of  realty  not  shown  for  four  years,  purchaser  not  pro- 
tected against  judgment  because  creditor  did  not  levy  upon  per- 
sonalty of  debtor,  though  notified  to  do  so.  Henderson  vs,  HiU, 
595. 

;NUE.     See  Negotiable  Instrumemis,  4. 

:rdict. 

.  Jury  may  return  separate  verdicts  where  two  are  tried  jointly, 
though  more  regular  to  embrace  both  findings  in  same  verdict. 
Cruce  ts  State,  83. 

;.  Juror  not  heard  to  impeach  verdict.  Moughon  vs.  &aie,  808  ;  Oatis 
vs.  Brown,  711. 

,  Jury  dispersed  by  consent,  leaving  verdict  with  foreman,  not  in- 
dispensable that  prisoner  should  be  present  on  return.  Smith  vs. 
State,  513. 
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WAIVER     SeeProeest,  1. 

WARRANTY. 

1.  Extent  of  evictioo  necessary  to  be  shown  to  authorize  recovery. 
CletfienU  to.  Collins,  124. 

WILLS. 

1.  Ultimate  question  on  the  trial  of  an  issue  of  demmmt  wl  non  is, 

whether  instrument  is  or  is  not  the  last  will  and  testament  of  de- 
censed.     Tliompiton  ei  al.  r^t.  Da&Utt  et  al ,  ex'n,  472. 

2.  Prima  facie  case  being  made,  burden  of  proving  fraud  or  undue 

influence  is  upon  caveators.     Ibid. 

8.  Undue  influence  or  fraud  must  amount  to  force  or  fear — must,  in 
effect,  make  the  will  the  mental  offspring  of  some  other  person ; 
and  must  be  operative  on  the  mind  of  the  testator  at  the  time  the 
will  is  executed.    Ibid, 

4.  Inequality  among  children  in  the  provisions  of  the  will,  may  be 

considered  in  deciding  upon  the  existence  of  undue  influence  or 
fraud,  as  well  as  upon  whether  the  testator  acted  under  such  in- 
fluence or  fraud  in  making  the  will.     Ibid. 

5.  What  is  an  unnatural  will,  because  of  inequality  among  membi'r^ 

of  the  testator's  family,  is  a  question  of  fact,  not  of  law.     Ibid, 

6.  Though  a  son  of  the  testator  be  a  principal  legatee,  whether  the 

son  ought  to  produce  clear  and  satisfactory  evidence  of  the  boiut 
fides  of  his  own  conduct,  depends  upon  whether  his  conduct  whf 
suspicious.     Ibid. 

7.  When  the  testator,  who  could  read  and  write,  produced  a  will 

already  signed,  declared  it  to  be  his  will,  and  requested  three 
witnesses  to  attest  it,  and  they  did  so,  this  was  an  acknowledge- 
ment of  the  whole  instrument,  the  signature  included.     Ibid. 

8.  The  writing  propounded  as  a  will,  if  testamentary  in  its  character 

and  regular  on  its  face,  should  be  submitted  to  the  jury  in  con- 
nection with  the  testimony  of  the  subscribing  witnesses.     Ibid. 

9.  There  need  be  no  peculiarity  in  the  mark  of  an  attesting  witness, 

provided  he  can  swear  to  it  when  called  to  testify.     Ibid. 

10.  The  word  will  being  ambiguous,  it  is  not  true  that  a  man  cannot 

make  a  will  against  his  will.  He  may  force  desire  to  bend  to 
duty  in  a  testamentary  act  as  well  as  in  any  other  act.     Ibid, 

11.  Identity  being  matter  of  opinion,  a  subscribing  witness  who  i» 

illiterate  may  give  his  opinion  that  the  paper  produced  is  the 
identical  will  which  he  attested.    Ibid. 

12.  In  swearing  to  his  mark,  the  witness  may  state  his  belief,  though 

he  cannot  be  positive.     Ibid, 
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13.  The  answer  of  an  attesting  witness,  that  "  from  the  best  of  his 

knowledge  and  belief,  the  testator  did  not  make  the  will  freely 
and  voluntarily,"  was  properly  excluded.     Ibid. 

14.  Declarations  of  testator  at  time  of  making  will  creating  trust,  in- 

admissible to  establish  son's  unsoundness  of  mind.  Gray  im. 
Obear,  «fV,  675. 

15.  That  testator,  after  making  will  containing  specific  devise,  placed 

legatee  in  possession,  did  not  dispense  with  assent  of  the  execu- 
tor.    Bothufell  vs.  DobbH,  787. 

WITNESS. 

1.  "  False  in  one  thing,  false  in  everything,"  not  to  be  understood  as 

constraining  jury  to  discard  all  the  testimony  of  a  corrupt  wit- 
ness, when  he  is  satisfactorily  corroborated  by  circumstances,  or 
by  other  evidence  unimpeached.     Skipper  vs.  State,  63. 

2.  Ill-will  may  weaken  the  evidence  of,  but  does  not  per  se  impeach 

a  witness.     Ibid. 

3.  Impeach  his  own  witness,  whilst  party  generally  cannot,  he  may 

contradict  him  by  proving  facts  to  be  otherwise  than  as  witness 
has  stated  them.     Ibid. 

4.  Administrator  defends  at  instance  of  heirs  who  are  the  real  par- 

ties, and  who  testify  as  to  what  transpired  between  the  intestate 
and  the  plaintiff,  latter  competent  in  rebuttal.  Parkerwn  rtt. 
Burke,  100. 

5.  Sayings  of  witness  to  third  person,  admissible  to  impeach,  proper 

foundation  being  first  laid.     Ibid. 

6.  Undue  influence  in  procuring  deed,  question  of;  susceptibility  of 

donor  to  be  influenced  ascertained  by  opinion  of  witness  who 
knew  him  long  and  well,  and  who  gives  facts  and  circumstances. 
HoweU  et  al.,  m.  Howell  et  al. ,  145. 

7.  Rule  against  sheriff  for  money  collected  by  deputy,  and  loaned  by 

plaintiff's  attorney  to  latter;  deputy  incompetent  after  death  of 
attorney.     Odom  w,  QUI,  180. 

8.  Stock  transferred  to  contractors  before  completion  of  work,  presi- 

dent of  railroad  company  incompetent  to  prove  negotiations  and 
agreements  concerning  stock  between  himself  and  a  member  of 
firm  of  contractors  since  deceased.  Cent.  R.  R.  d:  Rk'g  Co.  vs. 
Papotetal,  842. 

9.  Incompetent  to  prove  by  director  of  railroad  company,  represen- 

tations made  by  deceased  partner  in  course  of  such  negotiations, 
although  witness  stated  that  he  acted  as  attorney  and  not  as  di- 
rector.   Ibid. 
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10.-  Jury  all  night  considering  caae,  witness  not  recalled  without  the 
consent  of  all  parties.    Kin^  »«.  Ihcmpson,  880. 

11.  If  recalled  for  any  purpose,  adverse  party  should  be  allowed  right 

of  cross-examination.    Ibid. 

12.  Party  not  bound  to  offer  himself  as  witness  at  peril  of  having  everj' 

thing  taken  against  him  which  he  might,  as  a  witness,  contra- 
dict.    Thompson  etal,9s.  JDavUte  et  al.,  ex'ors,  472. 

13.  Mark  of  attesting  witness,   need  be  no  peculiarity  in,  if  he  can 

swear  to  it  when  called  to  testify.    iMd. 

14.  Opinion  of  subscribing  witness  that  paper  is  the  Identical  wfll 

which  he  attested,  admissible.    Ibid. 

16.  Mark,  in  swearing  to  witness  may  state  belief,  though  he  cannot 
be  positive.     Ibid. 

16.  That  "from  best  of  knowledge  ana  belief  of  witness,  testator 

made  will  freely  and  voluntarily,"  properly  excluded.     Ibid, 

17.  Process  being  dated  after  sheriff's  return  of  service,    latter  is  no 

evidence,  and  defendant  is  competent  to  show  that  he  was  not 
served  even  though  sheriff  be  dead.  Keafon,  adm'r,  vs.  Jfoore, 
553. 

18.  Value  of  bonds  at  time  they  were  received  from  testator,  person 

chargeable  therewith  is  competent  as  to.  Gray  vs.  Obear,  tx'r, 
676. 

19.  Debtor  witness  for  claimant,  declarations  made  at  any  time  pre- 

ceeding  trial  may  be  proved  by  creditor  to  impeach  him,  proper 
foundation  havinir  been  first  laid.     Oaiis  vs.  Brown,  711. 

20.  Understanding  of  witness  of  certain  motions  of  wounded  man 

on  the  verge  of  unconsciousness  inadmissible,  where  question 
assumes  that  something  was  meant,  and  where  it  is  sought 
without  either  calling  for  his  reasons  or  showing  him  specially 
qualified  to  interpret  the  motions  referred  to.  Qriggs  vs  Stale, 
738. 

21.  Expert  should  give  opinion  on  hypothetical  case  similar  to  that 

before  jury,  and  not  on  actual  case.    Ibid. 

22.  Legatee  also  claiming  under  parol  gift  from  testator,  incompetent 

to  prove  such  gift,  the  testator  being  dead.    BothweU  rs,  Dodbs, 

787. 


